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PANTON, J.

In this action, the plaintiff is seeking specific performsmce of an AETECWEDE
that he alleges is in existence between him and the late Elkanah Simms in raspect
of the sale of lands cwned by the said Flkanah Simms at Rio Bueno, Trelawmy. and
registered at Vol. 538 Folio 86 of the Register Book of Titles. Tn the alternative.
the plaintiff seeks damages for breach of coatzact. Further, or alterpatively. Lo
seeks a declaration thot he is the legal and or equitable owner of the said lands

and ox that he has acquired a possessory title thercto.

Ie his statement of claim, the plaintiff pleads that the agreement was mode
by correspondence conducted during 1961 and 1962 on behalf of himself, on ths oo
hand, and Elkanah Simms, on the other hand. He plsads further that Elkanoh Simms
died in 1965 and thar in 1968 Simms' exccutors agreed to complete the agrecugat for
sale. This was eveatually followed by the remittance by the plaintiff's attormey—
at-law of tBe amount regquested by the executors for cumpletion. Those executors
havé died and the land has passed by transwission o the present defendants, At the
beginmning of the trial, the Court was informed tha: the defendant Rowe had died. The
plainziff alleges that he has been in continuous, undisturbed possession of the_lanﬁs
ag owmer since at least 1969 and that repeated requests made by him to Elkanah Simzs
and the subsequent personal representatives have not borne fruit in that they kave

failed tv ogmplete the transaction.




The defendant deny the existence of any agreement between the plaintiff and
Elkdnah Simms. The only interest of the plaintiff, according to the defence, was
as a lessee for a period which ended in 1960. The defendants deny the claim o%
continuous possession by the plaintiff, and allege that one Stanley Simms, a
beneficiary and relative of Elkanah Simms has been in coantinuous and undisturbéd
possession of the lands since 1965. Indeed they deny that title to the properéy

has passed by transmission to them.

The main issue for deigrmination‘by the Court is whether a contract was

formed between the plaintiff and the late Elkanah S:i.mms In this regard, it is |
necessary to considér the correspondence bétween them. - It is noted that the defence
objected to the admission is evidencé ;f tﬁe correspbndence between the solicitors
aithough the defence had been served with a notice tb produée. This objection was
wot entertained as there i1s no doubt that orxriginal letters aze admissible in these
circumstances on proof of authenticity and that copies ars admissible where notice
to produce the originals has been served but the party served has-ignored the notice,
The Court’s ruling at the time of the objection was in keeping with the statement

of the law and practice in the sixth edition of CROSS ON EVIDENCE, Chapter XX, pages

600 to 606. In the instant situation, the Court was quite satisfied that the docu-

BeRts were genuine, were coming from propér custody, aad related to the issues for

deternination.
On the 17th July, 1962, Messrs Allwood and Barrati. solicitors for Elkanah

Simms, wrote to Mr. R.C. Liviugston, solicitor for the plaintiff, in the following

termss

"We refer to previcus correspondence herein and ask that you
send us rent for the current quarter. Please nste that another

quarter commences on the lst August next.

Our client now states that he will sell the lind which your
client is occupying for the sum of 51,500.00. He says, however,
that this is subject to same being surveyed and both of them

being able to agree at the time of the survey on the boundaries
of the said land.



Our client will accept payment as follows:
1. %500.00 on the signing of the agreement of sale.

2. 500,00 when the boundaries are agreed on the land
bedng surveyed.

3. The balance when registered title is obtained in the
name of the purchaser.

Tnterest of 7% will be payable on the balance of the purchase money
owing after the first payment.

Our client idgrees to bear half the survey costs.’
This lettef was admitted as exhibit 4.

On the 20th August, 1962, thﬁ=gla£ntiff‘s uttorney—at—law replied as follows:

'I beg to acknowledge the receipt of your letter of the 17th
July, 1962 and I have discussed the matter with my client
and he is not prepared to make payments as suggested.

My client is prepared to purchase the eastern half of your
client’s land being the side of the land where the stone
crusher now is and the dividing line to run fzom the main
road in a southerly direction to the southern boundary of
your cleint's land for the sum of %1,500.00.

He 1s prepared to mzke 2 deposit of 5500.00 on the signing
of the agreement of sale and he is prepared to pay the balance
of the purchase money when registerasd title is obtained.

FPending the registered title my client is only prepared to

pay 816.00 per quarter for interest cn the urpaid purchase

money and not Interest at 7%, in other words he will be paying
no more than he is payipng for rent. 1In the altevnative my client
is prepared to purchase the whole of your cleint’s land on the
south of the main road for the sum of £3,000.00 and £o make a
deposit of £1,000.00 and to pay the balanece on the obtaining of
the regilstered titlz in his name.

My client is also przpared to pay %16.00 per guarter for the land
which he now occupies and not to obtaim possession of the other
half until the registered title is obtained.

Please let me hear from you as carly as possible so that I can

endeavour to complete the matter withont any further delay.’'

That letter was admitied in evidence as exhibit 5. In a letter dated 3lst

August, 1962, (exhibit 6), the solicitors for Elkanah Simms replied thus:
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"Our client accepts your client's offer to purchase the whole
of our client's land south of the main road for the sum of
£3,000.00. This land is registered in Certificate of Title
at Volume 538 Folio 86, and is estimated to be 12 acres rore
or less in size."

In the said letter, the solicitors went on to indicate acceptance of the offer
to pay £16.00 per quarter for the land that was occupied by the plaintiff uatil the
registered title was issued. This payment was to be in liecu of interest on the un—
paid purchase money. The solicitors also requested that the deposit of %£1,000.00

be forwarded.

On the basis of these three letters (exhibits 4, 5, and 6), I am of the view

that a contract was formed between the parties for the sale by Elkanah Simms of
this twelve-acre parcel of land to the plaintiff for the sum of 53,000.00, with

a deposit of L1,000.00 being payable by the plaintiff.

_ Subsequent letters from one party to the other confirm the existence of a
contiact. It is L think necessary to note these letters only in a summary form
iﬁ orderrﬁ; appreciate their significance.
1. Exhibit 7 - dated 6th November, 1962, - from Elkanah Simms' solicitors
indicating adherence to the contents of exhibit 5, and noting the arrears

of rental totalling %32.00.

2. Exzhibit 8 - dated February 26, 1963, - from plaictiff's solicitor, in—
dicating continued willingness to purchase the land notwithstanding

that Elkanah Simms had sold a quarter acre to someone else.

3. Exhibit 9 - dated 15th March, 1963, - from Elkanah Simms’® solicitors,

confirming that which was stated in Exhibit 8.

4. Exhibit 10 - dated 16th September, 1964, - from the plaintiff's
solicitor stating that the transfer from Elkapah Simms was to b2 in
the names of the plaintiff and one Rupert M. Edwards. The Agresment
was enclosed in duplicate, having been signed by the plaintiff ard
Edwards. It should have been signed by Elkanah Simms and a copy

retureed to the plaintiff's solicitor.

3.  Exhibit 12 - dated 16th September, 1968, — from the plaintiff's
solicitor to the solicitors for the estate of Elkanah Simms ~ in-
dicating the plaintiff’s willingness to complete the matter, and

making concessions to that end.



6. Exhibit 13 - dated 24th September, 1968, -~ from the solicitors for
the estate of Elkanah Simms, referring to exhibit 12, expressing the
agreement of their client, and setting out the monies payable by the
plaintiff.

7. Exhibit 14 - dated 6th May, 1969, — from the solicitors for the
estate of Elkanah Simms, referring to exhibit 13, pointing out
that documents had been enclosed in the earlier letter for
signature of the plaintiff, and expressing the hopz that the

matter would be completed in accordance with the terms agreed.

8. Exhibit 15 - dated 16th September, 1969, - from the solicitors of
the estate of Elkancoh Simms, stating that their letters had not
been replied to and that they had information that the plaintiff

had paid to his solicitor enough money %o dispose of the matter.

9. Exhibit 16 - dated 10th November, 1969, — from the solicitors of the
estate of Elkanah Simms, informing the plaintiff's solicitor that the
plaintiff had attended at their office and had said that he had paid
the required amount of money to him (the plaintiff’s solicitor)

'months age'.

After years of apparent inaction on the part of the plaintiff'ssolicitor, he
sprang to life on the 27th November, 1969, and sent a cheque to the solicitors for
the estate of Elkanah Simws in keeping with the agreement. His letter has been
numbered exhibit 17. Further, on the 8th December, 1969, the plaintiff signed in
the presence of his solicitor am authorisation (exhibit 7a) addressed to the
Registrar of Titles for the withdrawal of a caveat that had been placed on the laund
at the instance of the plaintiff. Finally, in relation to the correspondence, it
should be noted that on February 6, 1970, the plaintiff’s solicitor wrote to the
solicitors for the state of Elkanah Simms secking information as to when he should

expect to receive the title. That letter was admitted as exhibit 18.

In my judgment, the documegtq:y evidgnge shows overwhelmingly that there was a
contract between the plaintiff and the late Elkansh Simms. Tt shows further that
Simms® executors have actively pursued the plaintiff encouraging him and pleading

with him to perform his obligations under the contract. The evidence further shows
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that the plaintiff has done all that was required of him under the contract, and
that the estate of the deceased has benefitted from the payment of the deposit. It
ic nbw left for the plaintiff to pay the E16.00 per quarter that was agreed and

which has been outstanding for years. The balance of the purchase money is also due

on the provision of the title.

That is not an end to the matter, however, as the plairztiff has put his case
in the alternative. Let us therefore, for the time being, ignore the documentary
evidence which was objected to by the defence, and concentrate on the evidence of
the witnesses. The plaintiff testified that he leased the land in 1957 and com-
menced business there in 1961, He has, he said, been in possession until the pre-
sent time. He denied a suggestion that he has not beéen in possession since 1965.
His factory was demolished; he said, about 1978 to 1980 and now he just goes by
the vacant land occasionaliy. Ee has been contemplating for seVerai years what

to do with the land.

On the other hand, Stanley Simms gave evidence om behalf of the defence that
he has been in charge of the land since the death of Elkanah Simms., That was in
1965. He has not seen the plaintiff on the land since then. He has made a dis-
tinction between possession and being in charge as he said that Frank Brown, the
surviving defendant, has been in possession of the 'southern section' since 1972
but he (witness) has been in charge. Under cross—examipation, he admitted knowledge
of Brown's executorship. He (witness) has been living in the United States since
1958 but visits Jamaica regularly. He has purchased some of the property to the
north. Here, it is to be remembered that there is no dispute in relation tc the

land to the north of the road. The dispute is in relation to that to the south,

I have formed the opinion that the plaintiff is truthful. and I accept that
he has been in possession since the 1960's. On the other hand, I cannot place aay
reliance on a defence which has demonstrated serious inconsistency in its position.
Two examples suffice. Firstly, the defence as pleaded in paragraph 16 asserts that
Stanley Simms is 'a2 beneficiary ... of Elkanah Simms®. There could be: mbthing: fuither
from the truth as the will which is undisputed and was admitted into evidence as

exhibit 11 without objection makes no mention of Stanley Simms, Secondly, the



the defence has denied in its pleading that Cleveland Simms died in 1980 and that
the title to the said land was passed by transmission to ihe defendants Frank Frowa
and Winston Rowe the ¢xecutors of Cleveland Simms. Yer, in his cvidence on bchalf
cf the defence, Stanley Simms said that Frank Browvm is the sole executor alive and
that his (Brown's) name is on the title. In addition, I hav: found to be untruth-
ful Stanley Simms' evidence thar between 1972 and 1989 he kep:r intruders off the
lznd. This, he apprarently did from his New York basz., There is no meantion of him
rvecodving local help in achieving this feat given the Jamsican tendency to 'capture'
lands belonging to others. It is to be noted that according to him it was only in
i989% that ne placed four "local farmers® on the land. Prior to that, his method of
possession and control appeared to have been through reguiar visits. He described
his wvisies cthus:

'I would stop at the property on my way from the airport to

Runaway Bay where I would stay. I would step for an hour or

two'.

Herc is an individual who concedes that two sets of lawfully appoisted personal
reprasentatives have been involv:d with the estatc of Elkanah Simms and that these
represuntatives have been resident in the very parish in which the land is situated,
in the face of this evidence, Staanicy Simms expects tha Court to believe that not-
withstanding his distant location and his lack of any visible standing, he is the
person who has been in possessicn. The Court finds his cvidence unacceptable as
4 serious challenge to the plaintiff's claim of continwous and undisturbed posscssion.
it is obvious that he is in the role of an imposter, and that he is mercly usiog the
family namc to get a hold on the laand to the south. Prasumabiy, this would give him

coutrol of the land on both sides of the road.

Whatever be the vantage poiat, the plaintiff succceds. The correspondence proves
£he existence of a contract. If the correspondence is ignored, the plaintiff has beon
in contiouous and undisturbed posszssion of the land im quostion. Looking at the will
again, it is not without siguificance that it makes no meniion of this sizeable propcrty.i%

This gives much credence to the view that Elkanah Simms did not regard himself as being

b

a position to dispose of the land as it had already been disposed of to the plaiuiiff.



In my judgment, the prevailing position is the existence of the contract. I
therefore grant the plaintiff’s claim for specific performance of the contract 5§
contained in exhibit 6. This requires the issuing of the registered title in the
names of the plaintiff and Rupert Edwaxés, and the payment of the balance of the
purchase money, that is, B2,000.00. The plaintiff is also to pay rené dﬁe to the
estate at the rate of %£16.00 per quarter since 31st May, 1968. The féte df con-
version of these suméfinto Jamaican &ollhrs is to be the official raLe in existence
on the date of payment. Tﬁe plaintiff is awarded the costs of these proceedings;

such costs are to ﬁe agreed or taxed.



