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IN CHEMDERS

This

whereby the

1.

HEARD: Decomber 6, 7, 13, 14, 199C &

is an application on a2 Summons for an Interlocutory Injunction

Plaintiff is sceking the following orders.

An injunction to rostrain the First Defendant Company and the

persons acting as its defacte Dircctors, from issuing and/or

allotting any further shares in the ¥First Defendant Company to

any person or company or from increasing its share capitel until

judgment hercin or further order.

An injunction to restrain the Defendants from allotting any

further sharcs from any portion of the First Defendant current

remzining issuablc share capital until judgment herein cr further

Qrder.

An injuncticn to restrain the Defendants from allotting or trans-

ferring any portion of the shares represented by the share



()

e

certificate numbercd 20 doted the 9th Hovember, 1989 and issuzd
by the ¥First Defendant Compeny until judgment herein or further
crder.

The applicant Compony having been incorporated on 15th April, 1902
with Sharc Capital of $50,000.00 was thc holder of ;harc certificate dated
Sth Noverber, 1909 issucd under th. common sea; «f the First Respondent
Company certifying that the applicant is the holder f 1,399,977 ordinary
shares of $1.00 cach fully paid up in the First Respondent Company.

The First kRespondent with an authorised shere cepitel of $12m is
governed by regulaticns contained in its own Articles. The hpplicant
alleges that at time of z2pplicaticn it held 31% of the issued share capital
cf first respondent.

The applicant in twe lengthy affidevits filed by the Dircctors of the
Company states inter alia that the shores were issued by the First Respondent in
consideration for pre-start-up cxpenses ©of $1.3m and a further $600,000.00
representing contractor®s expenses on West Street promises of the First Respondent.
Besicdes, a subccrmittee of the Cirectors of the Respondents Company, charged
with the resvonsibility of verifying the expenditure made by the applicant,
had made positive findings in its favour, which resulted in the issue of
the shares.

The Respondents on the other hand in an 2ffidavit made out on their
behalf by Mr. Verley Herrison the Fourth Respondoent in essence stoted that
it was about Merch 1950 vhen the Secretary to the Compeny was crrocnecusly
acdvised ky Hr. Ricketts, a Directcr <f the Applicant Company that the Directors
of the Respondent Company had resolved the issue .1 the shares in question
that the share certificate was handed over to ¥r. Mark Ricketts. It was
never a decision of the Company that the share certificatc should be handed
over sincc Mr. Ricketis was unable to provide any chegue, receipts, vouchers,
bills or other documentary prcoof of the alleged expenditure.

The second to tenth Defendants were duly elected as Directors on
23rd July, 199C at an innual General meeting. A notice of call was made
and scrved perscnally on the Applicants' office on the some day. The &ppli-
cant failoed to comply with the call and on the 13th August, 1990 a Notice

of Liability tc forfeiture wes duly served on the office of the applicant,



The applicant again failed to respend te the said notice and as a conscquence
on 5th September, 1990 the shares in questieon were duly forfeitec.
Scction 49(h) of the Judicature (Suprome Court) act provides the
legal basis of the grant of on Injunction and states as follows:-
"L nandemas cxr an injunction may e granted
CX @ rocelver opypolnted, by an interlocutory
order of thoe Court in all cases in which it

appears to the Court to be just <r convenient
that ruch <rder should bhe made "

o ow

The geoverning ; rinciples applicable te a grant of an interlocutory

injuncticn arc nct in doubt end have been stated by Loré Diplock in the

case of Zmericen Cyanamicl vs. Ethicon Limited 1975 n.C. 396 at . 406 as

follows s —

"The cbject of the interlocutory injuncticon

is to protect the plaintiff zagainst injury

by viclaticn of his right for vhich he could
not be adequately compensated in demages
recoveral:le in the action if the uncertainty
were resolvod in his faveur at the trial;

but the plaintiff’'s neced fror such protocticn
must be weighed against the corresponding

need of the defendant to e protected against
injury resulting from his having been provented
from exercising his own legal rights for which
he could nct e adequately compensatoed under
the plaintiff's uvndortaking in damages if the
uncertainty were resolved in the defendant®s
favour at the trial. The Court must weigh

one need against another and determine where
'the Lalance of convenience® lics.™

A significant part of Lord Diplock's judgment dealing with the
governing principles iz also stoted at page 407 as follows:-

"It is no part of the Crurtis functicon

at this stage of the litigation to tzy to
rescoive conflicts of evideace on affidavits

as to fects on which the claims cof eithor

party may uvltimately depend nox to decide
Aifficult guestions of lew which call for
detailed argument and mature considerations ..."

e«.. SC unless the materiel available to the
Court at thoe hearing cf the ayplication for an
interlocutory injuncticn fails to disclose

that the plaintiff has any real prospect of
succeeding in his clair for a permanent injunc-
ticn at the trial the Court should go rn to
consider whether the balance of convenience
lies in favour of granting cr refusing the
interlecutory rclicf that is soucht.”

It is against this background that the aypplicant’s sulmissicns

must Le examined. I hcope I o justice to Hr. Deswick's sulmissicns when
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I say thet in summary its main thrust was that the Respondent Company
having issued the sharc certificote in questicn aés fully paid up shere, was
estopped from deonying that they were so fully paid up. Consequently thoe
forfeiture of the sharces was invalid. In support of his submissicns he
cited numercus authorities. I find it only necessary for me to refer ic

the case of purkinshew v. Nicheolls (1€78) HL.. 1004. A registcered compory

issued shares as "fully paid up®. The company entercd into o contract
with someone to purchase from him & mill and mechinery, part payment for
which was tc be made in "fully paid-ups shares.®™ They were nct in fact
paid-up and there was no contract in respect of thom such as was requirod:
by the Compeanies het. It was held: "that if shares sire takem in the couxse
of business for velusble consideration, on the jerscn who asserts that
he whe tock shares hed notice that they were not fully paid up lies the
barden of procg.®

This case clearly demonstrates that the Couert in the instant casc
is empcwcred to determing on evidence whether the shares were fully paid
up as represented by thoe sharc certificate.

Sec. 51 of the Caupanies het reguires that where shares are allotiod
as fully cr partly ;aid uwp otherwise them in cash thoe Company shall Celivex

tc the Registror for Registraticon a contract in writing constituting the

or for services or othor comsideration in respect ©f which thet allottmont
Was Mac.

The questicn 2xisces as to whether the sharcs could be wxchenged Fox
money's worth notwithstending the absence of filed agreoement as require:d
by Sec.51 «f the Company's Act. If the shares were not fully paid up buat
only partially, would 2 cell demanding the full sum be valid? Did the
issued share invelve a purchase by the holder for money or money's worth?
Was therc o parting by the applicont of money cxr money's worth?  What Aid
the company receive if anything for the sheres which it issued to the aprpli-

cant? Was it & transaction for a consideraticn on the one side and ¢n

the other? Was the quid jro que allegedly given by the applicant accepiell
in law by the Respondent Company? These are only somc of the questions
which a trial Court w-uld have to contend with ot a hearing,

The applicant may be able with a considerable degree «f skill and
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cffert at the trial to make cut o formidable case in suppcert of its conten-
tions just as the defendant maybe able tc moke out 2 formidable cese in
reply. bBecausc of the difficulty «f dealing with disputed questions of
fact cn affidavit evidence it is my judgment that there is o sexicus
question to be triced,

Turning now to the scennd question unéer Lord Diplock's formulation

zs tc whether damage is an adaguate remody.

The hesgonooent Cojpany's articles of Assceiation states at article
35 that 2 forfeited share may be scld or cotherwise disposed of on such
term end in such manner @5 the dircetors think £it. Article 36 further
provides that a person whose shares have Leen forfeited shall cease to he
a member in respect «f the forfeited shares.

On forfeiture the sharcs bocome the property of the Company. While
the forfeited sharcs remain in the Compeany's hands it may mot validly exercise
any votes in roesjyect of thom. Thoe effect of the non-disposal will be to
reduce the Company's allictted share caprital.

Miss Phillips contends quite forcibly that the shores having been
forfeited on 5th Sopterbwor, 19%0 the applicant can now only resort to an
acticn in demages.

The Court shcould consider whother if the Plaintiff were to succeed
at the tricl in establishing his right tc a permanent injunction it would
be adequately comjensatel Ly sn award cf damages for the loss it would have
sustained as a result of the Defendants disjposing of the shares between the
time of the g 1lication and the time of trial.

Llthough prima facie the Court will not grant an injunction to restrain
an acticnable wrong for which damages are en adeguatoe remedy, the fact that
the Plaintiff wmay hewve @ right to recover damages is nc cbjection teo the
cxereise of jurisdiction Ly injuncticon if his richts connct e adequately
rrotected by damages.

Even whore the injury is capeble of compensation in demages an
injunction mayhe granted if the act in respect of which relief is scught
is likely to destroy the subject matter in question. The matter of the

damage which the applicant would suffer —~ if an injunction were refused
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and the epplicant should ultimately turn out to be right iz that the
shares mey no longer be able to be ro-transferred to the applicant.

The critical question fcr the Court thercfore, is that whatever maybe the
ultimate result of the ccticon should the shares remain in existence
pending the trial?

wWhere o forfeiture has hecn duly and honafide wffccted cquity will

not relieve cgaipst it. This wos decided in the casc of Sparks v. Liveryc

dh

W

oxrworks (1£07) 13 Ves. 420. It was held by the iaster of the Rolls thot
there would Le nc relief against forfeiture under @ lye-law of o company
provided that the membors received nctice of dcfault in reyiny a call.

The forfeiture was incurrcd by non-rayment ten days after the noticoe was
scent though the lapse sxose from ignorance of the czall erising from acciden--
tal circumstances and a2sence from tewn when the notice was sent.

Bowever where in zn mection to rescind & contract to take shares, the
Comyany hoving givon noticoe to forfeit the shares for non-poyment of czlls
the Ceourt will on the plaintiff giving the usual undertaking in domages and
paying into Ccurt the smouant cf the call with interest, restrain the counpany
from forfeiting the sheros wntil the trial of the action., This was the

apgroach of the Court in Lers: v. Sambas Rubber Company Limited 19CT.

Chancery €45 and later Jones v. Pacaya hubler & Produce Cowpany Limited

(1510) K.¥. 455 C.A.

Even if one were to put the most favourable construction on the
complaint of the applicant cne finds that if his right to holding the shares
has been breached his clain to relress was open to him wher he was served
the notice of eall. The apylicant fziled to respond to the forfeiture
proceduare which was desicned o facilitate a debtor te aveid the kind of
injury <f which the- applicant-complains. . °:7 - .

Bearing in mind that therc is no éispute on whether the call was
rroperly made or whetboer the day was properly appoirted for payment I am
inclined to the view that in the particular circumstances «f this case
daneges would be an adequate remedy. I have come to this conclusicn fully
realising that the Respondoents would be in 2 financial position to pay them
ccoupled with the reluctance ¢f the ajpplicant to pay the full Cost of the

shares in Court.
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Assuming that I am wrong in arriving at that vicow let me exemine
the third ccnsideraticn as laid down by Lordé Diplock and that is the
balance of conveniencc.

In assessing the extent to which the disadvantage to each party would
e capable of being econponsated in damages the Court must in arriving at
the halance of convenience consider the nature of deamece which the Respondents
would suffer if the injuncticon were gronted and the Zospondents should uitivaio-
iy turn cut to be right. Essentially, this means that the Respondent Compony
would he cdeyrived of the paynent <f the shores from the time of the grant
until Judgment in the zetion. The offect of which weuld he a reduction of the
issued share cepital, resulting in the Respondont Crzpany’s inability to borrow
more funds. This acticn it wes argued will frustrote the proper growth and

development of the Company. &£I1 this must reflect adverscely upon the credite

worthiness of the Compony as 2 second notional newspapcr and will inevitably
result in its destruction, lesides, it is doubtful whotber the Pespondents
would Le adequately compensated under the applicants undertaking as to damages
since the applicant owns no realty or perscoaalty of @ substantial nature.
Mark Rickectts in dealing with the ability of the hprlicants® Company to pay
damages stated that the scveral Companies which he held had a netwerth of $2m.
Rothing was snid abcut the apylicant. Zyplying the contrary hypothesis I am
of the vicw that if the ) licant were to e successful at the trial it could
e adequately compensated for the less quantified in demagos.

The applicant would have lost the oprortunity of recovering the shares
once they are sold. However it is Coubtful whether a Court could direct a
corpany to issue the equivalont numb<r of sharcs if at the trial the applicant

succeeds and the interlocutory iniunction was refused. In any cvent a company

if its articles so alicw may decline to issue shares to a personwhom it dces not .approve.

It is a fundamental jrinciple of Company Law that ¢ Court will nct
lichtly interfere with the internal affedirs f o company.

Since the applicant's loss is casily quantificd es a matter of simpie

arithmetic it represcnts the classic case of where damages are clearly: adequate to

cover its loss in every respcct.

In ny judcment the halance ¢of convenicnce is clcarly in favour of

refusing the injuncticn. 411 the Orders requested arc accordingly rcefuscd.
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For the aforesaid reasoms I hold that the Orders prayed for in the sumncns
dated £/11/9C cught o be refused.
The Costs <f the Sumuens ore to he Costs in the Cause.

Certificate for Counsel granted.



