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INTHE SUPREME COURT OF JUDICATURE O JAMAICA

SUITNO, C L2002 R-054

BETWEEN TYCHICUS RICKETTS CLAIMANT

4 N D ALCOA MINERALS OF
JAMATCA INCORPORATED DEFENDANT

Heard: 4" & 5" March & 10" December, 2008

Appearances
Mrs. M. Taylor-Wright instructed by Taylor-Wright & Company for the Claimant.
Mr. K. Anderson instructed by Dunn Cox for the Defendant.
Williams, J.
Background

Mro Tychicus Ricketts owns land amounting to approximately one and a half’
(142) acres in Dawkins District, Mocho. Clarendon. The land he said was being used for
both agricultural and residential purposes. His property was damaged on diverse days
between 1996 and May 1997, He claims the damage was caused by activities carried on
by Alcoa Minerals ol Jamaica Incorporated and General and Compressor Services
Limited on lands adjoining his.

He filed suit initially in 1997 with a subscquent suit filed in 2002,

The matter was settled with General Compressor Services Limited and a notice of

discontinuance was filed in relation to them.



On the 23" of October 2007, the defence of Alcoa Mineral Jamaica Incorporated
was struck out and judgment entered for Mr. Ricketts. The matter was to proceed 1o
assessment of damages emanating from mining activities only,

Mr. Ricketts o his witness statement states he has “sinee discontinued
proceedings against (Jamalco) and General Compressor Services Limited i Suit No.
C.L1997/R-055 and against General Compressor Services Limited in Suit No. C..
20027 R-054. "The result is that the only suit remaining ts Suit No. C.1. 2002/R-054 in

which the only defendant 1s Jamalco.”

The amended writ of summons in this sutt dated 20/6/2002, was endorsed inter

alia that the plammuff clanm was for damages....... .. I negligence or alternative
nuisance and for breach of Statutory Duty to Wit .section 8 (FF) of the Mining Act.

1t of claim dated 1/12/03 Mr. Ricketts outlined the
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particutars of special damages under the following headings:-
(a) Forrepairs to the main building

Substructure

Stiffeners, Beams and Lintels

Roof and Roof Finishes

Doors and Windows

Fixtures and Furnishing

IFloor Finishes

Wall Fintshes and Painting

Cetling Finishes

Plumbing Installation



Llectrical Installation
For repairs to:-
Qutside Kitchen
Storeroom
Outside Toilet
For external works und repairs to Drainage system
and Preliminaries
The total amount being claimed as special damages was $3,309,967.00. 1t is also
to be noted that the claim was in respect to damage done o the house mainly. In Iy
particulars of damage however, he also mentioned the improper fand filF which was done
resulting 1n leachimyg on his land.
Issuc
The issue therefore before this court was a determination of the appropriate award
to be made to Mr. Ricketts for damage done to his property from the mining activities of
Alcoa Mineral of Jamaica Incorporated on those divers days between 1996 and May
1997.
The Evidence
Firstly 1t 1s to be noted that the orders for direction dated 23/10/2007 relative to
the conduct of this assessment included the following:-
(1) Reports of experts, Garth Martin, Karl Wilson and George Lechler as filed
to stand but to exclude references to blasting.
(2) Al experts to attend al assessment of damages emanating {rom mining

only and be available for cross-examination.



() Claimant’s statement concerning damages to be filed and served on or
before 2112:07.

At the hearing the claimant and two ot the three experts, Mr. Martin and
Mr. Wilson attended and gave evidence.

There was no indication as to what had happened to Mr. Lechler.

Mr. Ricketts in his witness statement dated 20/12/07 - evidence-in-chief spoke
firstly to his culuvation which he savs was practically destroved as a result of the mining
damage by the time he brought the action.

He spoke w the road which was built and completed in 1995 after which the
mining commenced.  The mining was up to within 110 feet from his house on the north
side and within 30 fecet on the south side. Te was isolated in the middle with access onh
on the cast. Veoctation was removed from the mined land.

Between 1996 and 1997, he says Jamalco mined up to within 30 feet from his
house and as deep as S0 feet. This he points to as the cause of nstability to his land and
house, storchouse, outstde kitchen and outside bathroom. 'I‘llis also left his “land to
extremely vulnerable condition™. “Land shifting became a reality™.

The Tand <urrounding his property is lower than his Tand now with the result being
that his fand 1s destabilized and started to shift. The steps to the house have broken away
and cracks are in the middle of the floors due 1o land shifting. He opines that ~even il
repairs to the superstructure is undertaken the entire house is at risk of being totally
destroved at any time™.

e asks for the Tull replacement cost as in the report of Mr. Wilson.



Repairs will no fonger suftice, he asserts and bases this assertion on the report of
M. Martin.

Fe speaks to the income he has lost due to the inability to cultivate on the land.
He savs there has been leaching into the land fill area, hence agriculture 1s not a workable
venture.

He asks the court for the value of his land and relies on Mr. Wilson’s valuation.
He also sccks to be compensated for the monies spent in obtaining the requisite reports.

Interest he asks the court should be at the 24.21 percent per annum as indicated by
the Bank of Jamaica statistics for the period 1997 to the end of 2007,

Under cross-cxamination Mr. Ricketts admits not carning from small farming al
present and indicate: that *4 acre ol his land had been fully cultivated.

Iis house he says was built in 1992 while the other structures were built carlier
although he docsn’t remember directly when, but estimates it was in 1991,

The description he gives of thesc buildings indicates the house was mncomplete.
There was no bathroom in the house with a bath or face basin, the kitchen had no sink or
cabinets. There were no light fittings, [ixtures or wiring, indced there was no electricity
at the house m ans event-- a kerosene lamp provided lighting.

e advises that he does not have anywhere else to build but does not plan to build
at the exact location. He at the time of the statement was living with his father. No one
was then living at the property and no one was maintaining it.

As to the damage to his house, Mr. Ricketts states the holes in the zine and
damage to the windows were caused by the blasting activity which had caused rocks to

be blown about.



He was also tested as to his farming activities and carnings therefrom.

Under re-examination he explained that the walls were being prepared for
clectricity but he doesn’t know if any wires had been put in.

The first expert called. Mr. Garth Martin had visited the property and prepared his
report in 1998, Te is a civil engineer; his report is titled “Structural and soil mvestigation
re possible damage caused by others working adjacent to property™.

He desceribed the property as “a plot of land standing like an island surrounded by
mined and landfilled reclaimed properties ... .. the land 1s heavily treed and fruited
interspersed with other agricultural crops.™
The structure on the land he describes as {ollows:

a partv completed smgle storev house of approximately 10O square teet.
outside detached kitchen of approximately 200 square fect

outside detached bathroom of approximately 94 square feet

outside detached storeroom of approximately 53 square feet

The house 1s basically of block and steel construction, zine root supported by wooden
frame. purloins and rafters.  Sections of the floor have a conerete type finish. There 1y
little or no finish work 1.e rough cast and render. painting, plumbing and clectrical.

Under observation he lists firstly masonry cracks in building, majority occurring
in the upper half of the building.  He noted that Mr. Ricketts had explained the cracks
occurred after blasting was i progress.

He further observed that several glass windows were cracked or shattered which
he noted Mr. Rickeus also had explained as being caused during the process of blasting.

Cracks were scen in the mortar around the windows which Mr. Martin sard could be



shrinkage cracks or the result of shock waves brought on as result ol blasting exercise.
Zinc cladding on the rool was seen to be punctured in several arcas.

Finallv i his observations he spoke to the reclammed Tand that was now ac o Tower
fevel than before mining commenced. e opined that when it rains the water would tlow
from the property which results in leaching action, thus depleting the soil nutrient in the
land.

He then went on to state his conclusions.  As regards the zine shecting and
cladding, the French windows and [rames; separation of masonary mortar used to pin the
windows and doors to the wall; and the cracks in the upper sections: they were consistent
with his observations. e rclicd on what Mr. Ricketts had told him that the damage was
refated to the blasting which had caused tlving rocks and shock waves.

His conclusion as to the land is that with continued rainfall and subscquent
leaching. 1t would continue o Toose plant nutrient with the final result bemy that for
agriculture to continue to be an cconomical venture, massive imputs of fertilizer would be
necessary,

He also opined that with the mining of the lands adjacent to Mr. Ricketts™ land.
the status quo has been altered. Fle pointed to what he describes “as a tendencey for an
active lateral pressure to be created with soil movement or migration to the newly filled
land which is now at a lower clevation.”

Mo Martin's concluding statement concerns the shift in the soil levels on Mr.
Ricketts™ Tand which he 1s confident will be evitable.  Further, the shift from Mr.

Ricketts Tand to a newly refilled mined-out area will result in a shift in the foundation of



the house and i the walls cracking. This will happen over an extended period mavbe ten
to twenly vears he predicted.

The comments by Mro Martin in concluston are best appreciated if repeated as 1s
rather than paraphrascd.

“Ttmust therefore be documented at this time that with evidence of
cracking in the foundation there will be structural damage

to the house duc to land shifting.

Costto restore and ensure continued stractural imtegrity of the
existing building will prove prohibitive. It 1s definitely not
recommended as it will finally prove to be an exercise in

futility due to dynamic substructure activities as interaction
between fand il areas and undisturbed consolidated arcas

ocour’”

He provided pictures 1o support his observations but unfortunately the originals
were missing from the [ile and the copies not very clear,

Under cross-examination Mr. Martin indicated that the dwelling house was not
painted and only mmor portions of it was rendered and agreed that the majority of the
house comprised ol block structure with a rough cast rendering. He estimated that 23-
30% of sections of floor had a concrete type finish. He did not recall there being any
ltghting fixtures and agreed there was little or no finish work to the housc.

Although he agreed that his main focus was the main building - the house he
acknowledged other structures being on the property which he felt would not have: been

very costly to erect and were not substantial.



Ie conceded that his information was going back from memory of ten (10) years.

When tested as to the cracks in the wall. Mr. Martin opined  that faulty
construction could be one of several reasons for the cracks. e admited that while the
majority of cracks were to the upper section of the wall a few would have been o the
lower. Some ol these cracks may have been “suspect” in terms ol possible Toundation
defeets. Te conceded that he did not do any digging into the foundation which would
have been necessary to confirm or deny his suspicions.  Te however, maintained that
given his vears i the industry he would be able o say with 80% certainty what caused
cracks in fower sections without such excavation.

so tested on his training in agronomy and sotl mechanics given his

He was a
pronouncement on leaching and the shifting n the soil. He conceded he had none in
agronomy but that sotl mechanics was a course in the cnginecring programme for his
degree.

He admitted not seeing any lateral land-shift from the fand but advised that at the
ttme the fact that the landsshift stood as 1s means that the angle of repose was nol
disturbed and 1= holding,

He mamtained when he visited in 1998 he saw what he deseribed as a small farm
with some fruits trees.

Finally he clarified that leaching s a continuous process and that he did not in fuact

do any tests which confirmed that water had in fact removed nutrients from the soil up to

that time.
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The final witness was Karl Wilson who desceribed himscli as a quantity surveyor.
[e inspected and surveved the property in February 2005 and his report is dated June
200

Fhe report as desertbed as a cost report mncorporating a replacement cost.
completion cost, repair cost and land valuation,

While he was being cross examined counsel [or the claimant pointed out that the
claim related to replacement cost so questions concerning the other costs were agreed to
be trrelevant.

In his report, he spoke to the property being an existing two (2) bedrooms, one (1)
bathroom single storey dwelling house with outside bathroom. outside storercom and

outside kitchen of approximate gross {loor arca of 1007 square feet; 94 square feet,

tn
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square feet and 200 square feet respectively. He deseribed the construction of the main
house and spoke of finishes including conercte Hoor, rendering and general painting.
Also he spoke of services including plumbing. electrical installations and drainage works.

He too san the cracks o wall, holes my zie roof and broken glass panes. Tl
estimated the age of the butlding as twelve (12) vears and he estimated that it has a
remaining life imexceess of fifty (30) vears if regularly maintained.

The replacement cost he said represented the cost to replace the existing building
of the dimensions as shown in his appendix. It was based on current prices [1.e. 2005] for
materials and labour n the construction scector and allowing a reasonable contractors
mark-up on cost. The figure given for this cost is $4.364.915.20.

The value given for the 1.5 acre on which house 1s built was $300.000.00.
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Although 1t was indicated that it 1s the replacement cost that is being sought, it is
perhaps useful to note the amounts given for completion cost and repairs cost the
former s ST TS 77870 and the latter 1s S470.4000.00.

Under cross-examination Mr. Wilson was asked about the crops on the property
when visited i January 2005, He recalled a few but not if they were bearing at the time.

[e clartficd what replacement cost means to him - the value is the cost of
crecting a structure of same size and specifications of the existing structure at the cost of
the day being the cost at the time the survey was done.

He went on to admit he did not in fact sec any plumbing hitting in the house or in
the outside bathroom. He could not speak to whether any water was on location. He
could not recall secing a sink in the kitchen.

He was confronted with the fact that he had included cost of supplyving and
installing pipes and g and cold water pipes and hot and cold water fittings.

He was then Toreed to admit that he had factored in the cost to bring the structure
to the requistte standard - as i1 1t had been properly built. It seemed the standard he was
referring 1o was some accepted mdustry standard which recognized the necessity for
water, hence the inclusion of that cost.

He admitied the cost quoted in relation to electrical fittings also included a cost

for bringing 1t to a point 1t had not in fact reached.

He conceded that he did not tactor in whether anything from the existing structure
could be used agaimn.

He maintamed that although his report included a cost for external works and

drainage, there had in fact been none in existence at the time.



He opmed that the cost of replacing the house would vary depending upon the
location. The foundational cost is a significant factor in the overall construction and this
would vary.

He concluded by indicating that the rates used in preparing the reports would
merease at an average ol 20% today and the value of the land increased by approximately
35% 1o 40%.

The Submissions
FOR THE CLAIMANT

Mrs. Tavlor-Wright, on behall of the claimant, began by reminding that this being

an asscssment, the court cannot now deal with the question of the existence of liability.

On this 1ssue of assessment she quotes the leading text in this arca McGregor on

Damages 17" edition page 12 paragraph 1-021 and 022-
“The object of an award of damages is to pive the claimant
compensation tor the damages or injuries he has sulfered.. ...
... the accepted measurce of damages 1s that sum ol money
which will put the party who has been mjured or who has
suflered mothe same position as he would have been in it he

had not sustained the wrong for which he 1s now getting his

compensation or reparation.”

She gives the main mining damages as follows:-

(a) masonry cracks in building



(b) land 1l was improperly done resulting in leaching ol the sotl on claimant’s
land
(cl cracking visible in the foundation ot the butlding

She poimnts o the unchallenged testimony of the claimant that his land was used
for both agricultural and residential purposes and that between 1997 and 2002 the farm
was so damaged that he was unable to carn an income therefrom.

The damage to the steps and cracks in the floor are pointed to as prool of the land
shilting.

The defendant, she argues, has raised no challenge to the fact of structural damage
of the building nor th'c land shifting. Mr. Martin’s evidence is held up as the only expert
to have provided evidence of these items mentioned above.

She in effeet urges the court to disregard the issue as 1o whether the claimant
acted unreasonablv. This she states was not properly raised and 1o any event no notice
was given as to the tssue being ratsed. She relies on the Privy Council dectsion of Geest
Ple v, Monica Lansignot P.C appeal No. 27 ot 2001 for the statement of this principle.

On the ssue of feaching she reters to the evidence of Mr. Martin agamn and urges
that since he remams unchallenged he must be accepted along with his competence 1o
speak on this issuc.

She mamtains that despite the trend of the cross-cxamination of the claimant. the
fact remains that his land 1s now marooned and useless for rebuilding; his house is not
habitable  In etfect what Mr. Martin had predicted would have happened in 1997 was

manifest on 2007



B

As o the appropriate measure ol damages, it is the replacement value which
would be reasonable she submits.

Rehance 15 sought from Dodd Properties v. Canterbury Council [1980] 1WILLR
433 for the assernon that the two (2) accepted measure of damage 1o compensate for
damage to property are:-

(a) the dimmution in value of the building

(b) the cost ot repair

However. the House of Lords decision of Ruxdey Electronics and Construction
Limited v. Forsyth 1996 AC 344 1s the authority cited for the proposition the court
should be concerned with whether the claimant has suffered an irreparable loss for which
it1s reasonable to award the cost of re-instatement.

In this case, it1s urged. that the claimant has expressed an intention to rebuild and
the evidence s that the foss is rreparable, re-instatement is reasonable.

As o the date for which assessment should be measured the Privy Council
decision of Aleoa Mincrals of Jamaica v. Broderick [2002] T AC 371 is referred to as
cood authority for the proposition that the increased cost of repairing the damage as at the
date of tral can be the appropriate measure. She quoted the fotlowing {rom the
judgment:-

e general rule in tort that damages should be assessed at
the date of breach was subject to exceptions and tf adoption
ol the rule produces injustice. the court had a discretion to

take some other date.”



The failure of the defendant 1o put forward an alternative figure for repair cost or
replacement cost 1s o be noted. she urges. Hence, the court is urged 1o accept the only

cvidence as to the cost of replacement as trom Mro Wilson which must move upwards by

[t 1s noted that there was reference in Mro Wilson’s report as to the effect ol
blastung, however she submits that this does not take away from the position that the
structural damage is irreparable and that the entire house needs to be replaced as at
today's value.

There being no challenge to the evidence as to the value of land, it must be
accepted with the récommendcd 35% 1o 45% increase.

The submission as to loss of income is founded on the assertion that there was no
challenge to evidence that the land was richlv culuvated up to the date of filing. The
stated income o $300.000.00 per vear also 1s not challenged and henee 1t 1s submtted he
should be compensated for six (6) vears that has passed since filing. The fack of
documents to prove his carnings 1s not to prevent his being compensated and the Supreme
Court decision of Walters v. Mitehell [1992] JLR 173 15 the authority relied on for this
submission.

Mrs. Taylor-Wright asserts that the claimant s to be compensated for the
interference with the use and enjoyment of his property — the essence of the wrongdoing
in the tort of nuisance. He was inconvenienced by having to leave his home and reside at
his father's which it is submitted must be annoving and irritating.  The case of
Murnaghan v. Markland Holding Limited and Cantier Construction Limited [2004]

I EHC 432 is referred to. An award was there made of £10,000.00, for nuisance which
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persisted for less than a vear. In the mstant case, the claimant had been disturbed and
abused [or over wen (10) vears with no attempt to relocate him — 1s the submission made.
Henee using the case mentioned for guidance. the Jamaican cquivalent of the award
requires it be multplicd by 100 which must then be multiplicd by six (63 for cach of the
s (O) vears ol distress.

The next compensation which Mrs. Taylor-Wright requests be made is for out of
pocket expenses. This should include the amount for which the receipt was not tendered
mto evidence.  Mrs. Tavlor-Wright points o the fact that it was disclosed and 1t
authenticity not challenged so it ought properly be paid.

Hndll,\* on the question ol interest it is submiued that 24.21% per. annum as
iustrated in the Bank of Jamaica statistical digest for that period 1996-1997 would be
appropriate.

The total awiard sought s given as follows:-

I Cost of replacement ol building §3.447.898.24
2 Cost ot replacement of land $ 435.000.00
3. [oss ol income $3.000.000.00
4. Damage ol nuisance $6.000.000.00
hY Out of pocket expense $ 140.000.00

With interest at 24.21% on items | to 4.
For the defendant.

Mr. Anderson points out that since there was an indication that only one claim is
being pursued. anyv evidence i relation to damage to crops must be disregarded as the

remaining claim is onlyv concerned with the damage to the property.
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Further, the point 1s also made that loss of income was never pleaded and so no
award can properly be made for this heading. Reference to this loss 1s lirst made in the
clammant’s wiiness statement,

Civil Procedure Ruole 8.9 (a) 1s referred to which states that the claimant may not
rely on any allegation or factual argument which is not st out in the particulars of claim
but which could have been set out there unless the court gives permission.  Although the
matter was raised i s witness statement, 1t 1s not part of the pleadings. There was no
application to amend to bring in this claim, hence there can be no award.

[t s further argued that loss of income is classified as a specie of special damages
and hence must bL claimed specially and strictly proved. This principle was enunciated
in Storms Brunks Aktie Bolay v. Hutchinson [1950] AC 515 and Mr. Anderson cites
the following passage in support of this submission.

Special damages are “such as the o will notinfer from the nature

of the act. They also do not follow in ordinary course. They are

exceptional mn thenr character and therelfore must be claimed spectally

and proved strictly.”

I his reviewing the evidence Mr. Anderson submits that in 2007 Mr. Ricketts had
placed blame for damage to his house on mining activities and expressly stated that the
blasting did not causc his house to be inhabitable and this contradicts what was pleaded
i his carlier statement of claim. Hence the claimant’s honesty 1s being challenged. The
court 1s asked o consider his evidence questionable not only 1n relation to what caused
the damage but also to the extent o the damage done.

Mr. Anderson in attacking the claimant’s case addressed items claimed separately.
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As regards the windows, he submits the damage there was caused by blasung and
~henee the claimant should not recover anvthing,

He submits the same i eftect applics to the damage caused 1o walls and zine roof.

He points to the fact that the evidence revealed the house was unpainted and
roofing made ol zince with no roof hnishing henee again there should be no award Jor
this.

The claim for floor and Noor finishes i1s attacked for the fact that the cvidence
from Mro Martin was that only 25-30% of the floor was cemented hence only that
pereentage can be compensated for.

As regards the kitchen, bathroom and storcroom, the evidence revealed that these
structures were not very expensive and did not scem to have much 1 them.  Mr.
Anderson opines that to allow recovery of the amount claimed would be unjust
enrichment and therefore merits a minimal award.

[he clamm for the doors, iU is urged should fail i its entirety as the doors could
have been removed to a new structure.

Under the heading fixtures and furnishing. Mr. Anderson submits this claim was
bascd on the quantity survevor’s report which would include a kitchen. Since the
evidence revealed the estimate was based on what a reasonable kitchen would include as
opposed to what was actually there, the amount claimed cannot be allowed.

As to walls finishes and painungs it 1s submitted this also must tail as the
evidence revealed the house was unpainted and most of 1t was not rendered. Further. he

states the absence of a ceiling also means no such cost can be recovered.
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The claim for electrical mstallation and plumbing is also submitted must fail since
the quantity survevor Mr. Wilson admitted that his estimates {or these items included the
cost of bringing thie house up 1o a standard specification,

The evidence of the experts was also considered by Mo Anderson. THe submits
that they failed to discharge their duties as espoused by Civil Procedure Rule 32.401).

He urges that Mr. Wilson “was obviously influenced by the demands of litigation
when he made estimates.”™ It should be disregarded.

Mr. Martin's evidence is attacked particularly as it relates to his faitlure 1o do
exhaustive exploration o determine the cause of the cracks In the structure. being
satistied with Iﬁs ability to make a determination based on his years in the industry. In
effect it is opined that Mr. Martin was an ordinary witness who just relied on his visual
assessment along with what he was told by the clarmant. It 1s Mr. Anderson’s submission
that such opinton based on hearsay is madmissible and hie refers 1o the case ol English
Fxporters (London) Limited v. Fldonwall Limited [1973] I All KR 726.

The Court 1s mvited to note the discrepancices between the claimant’s evidence
and that of the experts.

On the 1ssuc of the date of assessment of damages, the case ot Alcoa Minerals v,
Broderick [supraj is also reterred to.  The peculiar circumstance of that case is
highlighted in that the impecuniosity of the claimant was proven to be an important
reason why he failed to effect repairs hence damages were assessed at a later date.

Mr. Anderson opines that since no such evidence was forthcoming in the instant

case the same consideration cannot apply.
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[n concluding, he argues that the harm caused by the former co-defendants should
not be placed on Alcoa’s shoulder. It is his opinion that the evidence reveals that most of
the balmeworthiness should be with General Compressors hence the defendant now
should not be ordered to pay more than his actions contributed.

U is reiterated that the clarmant should recover minimal damages due to the tact
that the mining activitics did not cause most of his losses -~ nominal damages should be
awarded.

The Assessment

The need for Mrs. Taylor-Wright 1o start her submission by pointing out that
given the order made on the 23" of October. 2007 liability was not in issue became
apparent when Mr. Anderson made some submissions scemly n non-recognition of this
pomt, Those submissions cannot be relevant.

Flis mvitation to reject the evidence of the experts will not be accepted but they
must be constdered in light of what was revealed when that evidence was tested.

Mes, Tayvlor-Wright in her submission highlighted what she described as the
“unchallenged™ evidence from the claimants and the experts.

While 1t 15 true that the defendant did not lead evidence on its own behalll
certainly the cross-examination exposed the issue of the extent to which the court should
relv on the evidence presented.

Re: Loss ollincome

The claimant asserted that the mining activity eventually led to his inability to

carn an income from his farm. Indeed he said in his witness statement that by the time he

brought the action his farm was practically destroved. The mitial action commenced in
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1997, It 1s to be noted that Mr. Martin on his visit to the property in 1998 found the land
heavilv treed and truited and interspersed with other agricultural crops e.g. vams. banana
coco. pepperete. tn 2005 when Mro Wilson visied the property he too sy o few cropy

On the issue as to the mcome lost from his farming. the submissions by Mr
Anderson are well made. "This was never pleaded and ought not now to be allowed. 1
find support for this position when 1 consider the words of Lord Justice Bowen in the old
authority of Radcliffe v. FEvans [1892] 2 QB 254 ... spectal damage is....... .

“particular damage .. (bevond the general damage) which results
from the particular circumstances of the case and of the plaintift’s
claim to be compensated for which he ought to give warning in
his pleadings in order that there may be no surprisc at trial.”
Re: Damages to the property

While 1t 1s true that if one approaches this matter item by item and constder what
was damaged from the blasting as against the mining. some items would not strictly
speaking appear to be recoverable.

Fam however saushied that the house of the clarmant 1s now uninhabitable. T am
particularly struck by the description of the property by Mr. NMartin as “land which stands
like an island surrounded by heavily mined and land filled reclaimed properties.”

The assertion by Mr. Martin that given the fact that the reclaimed land 1s now
fower that the clanmant’s, there is the strong probability that the land will shift downward
seems reasonable. 'The predictions made in 1998 scem to have come to fruition given the
claimant’s evidence that the steps have now scparated from the house and there are now

cracks in the floor. Although Mr. Wilson made the assessment that the building has a
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remaining tfe i oexcess ol ity (30) vears if regularly maintaned, [ am prepared to
accept Mr. Wilson's evidence that the structure would have to be underpined.

Further | accept that this will be costhy and prove to be an exercise in futility,
Utumately the need to remove and rebuild can be sad o arise from the mining which
disturbed the status quo of the Tand.

The Taw has developed. as scen through the cases trom the old authority of Jones
v. Gooday [I841] 8 M & W 146 where it was thought the only accepted award should be
the dimunition of the value of the fand.

[t has been recognized that an award for repairs and for re-instating or
replacement may be appropriate depending on the circumstances.  The overriding
consideration must be what 1s most practical and sensible m the particular circumstance.
Hence the claim {or damages for the cost of rebuilding scems the most appropriate in the
mmstant case. Further it has to be rebuilding at another location.

iy gleaned from the cases that the measure of damages must therefore be
proportionate 1o the foss actually suffered such that the award made atfords the claimant
an opportuntty to rebuild a home comparable to that lost,

[t s noted that the sums outlined in the claim was for repairs and bear no
correlation to the evidence adduced. However it is to be remembered that in 2004 an
order was made for the substitution of Mr. Wilson for the original valuator who had
migrated.

Fhs report was done in 20050 The figures now given by Mr. Wilson were never

used (o amend the turther amended statement ol case belore the court. However. these
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new figures are not now a surprise to the defendant, hence 1t is to these figures relerence
will be made.

The problem which antses 1 that, under cross-examination it became apparent i
the final freures did not really reflect what Mro Wilson had seen. e spoke ol finishes
and fixtures which the other witnesses contradicted by saving clearly that the house was
mcomplete and targelv unrendered with little or no finished work or services. There was
on the evidence of the cliimant no running water or eleetricity — hence no fixtures for
those services.

Further Mr. Wilson proved to be unreliable when he sought to deny the existence
of an outdoor storeroom for which he had given an estimate having referred to it in his
report and in a diagram of the property. He went so far as to say mention of 1t was a
typographical error.

Both the clammant and Mro NMartin admit its existence -+ clammeant built 1t m 1991
and i 1998 Mr. Martin described it as an inexpensive structure,

Further there is a claim for external work and drainage when m fact none existed.

It is apparent that the frgures finally arrived at by Nr. Wilson does noet refleci
what existed at the time the claimant was foreed to leave his home. 1 am satisficd that a
fair way to make the assessment 1s to relate the cost given as the replacement cost to the
cost for completion and determine an appropriate award.

In the circumstances [ {ind an award ot $3.450,000.00 appropriate. The value of
the Tand as assessed by Mr. Wilson was $300,000.00 in February 2005, This value he
said would have increased by 35%-40%. In the circumstances, | find the appropriate

award for this value 1s $400.000.00.
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[t is o her submission that Mrs, Tavlor-Wright makes mention of’ the
inconvenience sulfered by the claimant in having to leave his home and reside at his
father™s premises which she posits must have been an annoving and irritating experience
for the claimant. Other than stating that he was residing at his father’s premises when he
gave his wiess statement. there 1s no other evidence on this issue. The evidence 1s he
had o leave an unfinished house with no water or light but no evidence as to what he
moved 1o,

Fhind Tam unable to make a real assessment of the level of inconvenience that his
forced moved caused. This would certainly help to determine the appropriate award.

The interference with the use and enjoyment of his property is turther to be
ascertained from the reference of the claimant 1o the heavy cquipment which caused
strong vibrations.  This was however complained of i relation to the destabilization of
his fand, There s no evidence as to when the claimant [eft his property to reside with his
father nor the length ol tume the interference lasted while he remamed at his property.

While T am prepared to accept it may have existed on those divers davs between
1900 and NMay 1997, as stated m the writ, T am unable to go beyvond that time.

In the case Mrs. Tavlor-Wright referred to in support of her $6.000.000.00 claim
under this heading, that court had much more cogent cevidence on which to make an
award.

In the instant case where there is none, [ am prepared to make a nominal award

onlv. Hence the award tor this heading will be $300.000.00.
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I am now forced to consider the date for the assessment of damages. The case of
Alcoa Minerals v. Herbert Brodrick [supra] is cited by both counscls in their
submissions for the owdance it gives in this area.

I the instant case there is only the report of Mo Wilson that provides the basis
tor the claim. This report was prepared in 2005, Mr. Wilson explamed it was based on
the then current price for material and labour m the construction sector and allowing a
reasonable contractors mark-up.

[t scems therelore appropriate for that date to be the date of the assessment 1.¢

’l‘hg; submissions made by Mrs. Taylor-Wright as to the out of pockel expenscs are
woll made. The claimant will therefore be compensated for those expenses including the
amount given n cvidence for the receipt that was disclosed but not tendered into
evidence. The total out of pocket expenses is allowed at $140.000.00,

[inallv on the issue of the interest to be awarded. Mrs. Tavlor-Wright supplied the
cowrt with the staustical digest from the Bank of Jamaica as the basts for requesting
mterest at 24.21% In his witness statement the claimant indicated this was the rate for
the pertod 1997- the vear clatm was [iled — to the end of 2007.

Iram guided by the dicta of Justice Forbes in Tate and Lyle Food and
Distribution Limited v. Greater London Council and Anor. [1981] 3 All ER 716 at
724-

*“The award of interest in these cases 1s a discretionary
matter, and, in approaching the task of deciding such

an award, I think judges are entitled to and do adopt a
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very broad approach.”

Flence T will award interest at 13% from the time of the estimates in 2005 to
todav’s date.

For the nuisance the mterest will be at 4% trom the date ol the service ol the
amended writ of summons which appears o be 12/12/02 1o today™s date.

Damages assessed as follows:-

(1) Cost ol replacement of building - $3,430.000.00

(1) Cost tor value of land S 400.000.00

$3.850,000.00

with interest at 15% {from February 8, 2005 to today’s da[cv

General damages of $500.000.00 with interest at 4% from December 17, 2002 (o
today’s date.

Out of pocket expense of $140,000.00.

Cost to be tuxed it not agreed.



