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Bacl{gro/llld

Mr Tvchicus J{ickelts owns land amounting to appro,'<irnately one and a half

( I Ii) (Jcres in l),l\\kins District, [vlocho. ClarendolL The land he said \Vas being used for

both agriculturcd and residential purposes, llis property was damaged on diverse days

bet\Veen 1996 and Mdv 19CJ7, He claims the damage was caused by activities carried on

bv Alcoa jVlinerals oj Jarnaiea Incorporated and (JeneraI and Compressor Services

Limited on lands 'uining his,

Ile filed suit initially in 1997 with Cl subsequent suit jiled in 2001.

The matter was sdtled with General Compressor Services Limited and a notice of

discontinudnce was filed in relation to them.



On the 2,)'i of October 2007, the defence of Alcoa Mineral Jamaica Incorporated

was struck out and judgment entered for Mr. Ricketts, The matter was to proceed to

assessmcnt uld~ll1lai'-l;s L'manating rrom mining acti\iLies (lnly.

:\11. lZlckclls 111 his \\iLncSS slatcmcnt sLILc.') he h,h 'SI[lLL' c1i>L',I[lllllllCLI

pruceedings against (J,llna!co) and (lenera] Compressor Scrvicc,; Lil11ik'd in Suit i\o

c.r..lynm-05.) ,md against (Jcneral Compressor Services Limited in Suit No, C.L

R-054. 1l11' result is that the onlv suit remaining is Suit 0:0. C.l 2002/R-054 in

\\hich the only lkCc'ndant is .lamaJco."

The amended writ of summons in this suit dated 20/6/2002, \vas endurscd intn

alia that tIlt' plainti ff claim \vas for damages in negligence or altcmati vely In

nuisance and for breach of Statutory Duty to Wit .section 8 (F) of the Mining Act.

In his further amended statement of claim dated ]!1)/Cn rVlr. Ricketts outJii1ed the

p:lrticulars or speei:lI damages under the following headings:-

(a) ! m repallS to the main building

Suhstructure

StilTeners. Beams and Lintels

[Zoof aml rZuof Finishes

I)oors and Windows

Fixtures and Furnishing

Floor Finishes

W,dl [. inishes and Painting

Ceiling l~ inishes

Plumbing Installation
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Flectrical Installation

For repairs to:-

Uutsidc Kitchen

Storeroom

Outside Toilet

For external works and repairs to Drainage system

and Preliminaries

The total amount being claimcd as special damages was $3,309,967.00. It is also

to he noted that the cldim was in respect to damage done to the house mainly. In his

particulars of damage however, he also mentioned the improper land Jill vvhich was done

resulting in leal'hing Oil his land.

Issue

The issue thercCore before this court was a detcrmindtion of the appropriate awmd

to be made to Me Ricketts for damage done to his property frum the mining activities of

.Alcoa Mineral of Jamaica Incorporated on thosc di\ers days between I ()96 and !'vla)

1997.

The Evidence

r'irs!ly it is to be nuted that the orders for direction ddted

the conduct of this assessment included the following:-

I(J;20()7 relative to

(1) J-~eports of experts, Cjarth f'v1artin, Karl Wilson and Cleorge Lechler as liled

to stand hut to exclude references to hlasting

(2) /\11 experts to attend at assessment of damages emanating from mllllng

only and be available fC)r cross-examination.
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(.~) ('I,lim:nlt's sl,ilemcnt l'nl1cernin!-' dam:l!-,t's tn he flkel :lIlel sencel nn or

bd\1rl~ 21 1207,

At the hC:lring tlk' claimant and two of the three experts, [vir. l'viartin and

\1r. Wilson aUemkel and gave evidcnce,

Thcre was no indication as to what had happened to Mr. Lechler.

\Ir. Rickelts in his witness statement dated 20/12/07 eviclence-in-dlief spoke

flrstl, to his cultiv21tion which he says \vas practically destroyed as a result of the mining

damage b: the time he brought the action,

J Ie spoke til the road which was built and completed in 1995 after which the

mininQ cUlnmeneeel, Ihe mining WJS up to within 110 feet ii'orn his house on the north

side ,1Ill! \\ilhin'() i'l'et (111 thl' south';ide, I k \vas isolated in the middle with access on!\

()Jl the l'aSl. Ve~:el:llion \V,IS renwved ('rom the mined laneL

Ik[\\cen 19()() 'lIld 19(n. he says .Jamalco mined up to within ~O feet from his

house and as deep as sO fcc! This he points to as the cause of instability to his l:lnd and

house. storehouse. outside kitchen and outside bathroom. This also left his ;'land to

extrenll'ly vulnerahle condition", ''Land shifting became a reality",

I he.' land IITOlilldillg his pn'[Krty is Imver than his land nm\ with the result heing

th'lt his land is destubili/.ed and starteclto shift. The steps to the house huve bruken awa:

and eruck.s ure in tile.' middle llf tile l10ms due to land shining, I Ie opines that '·cven 11

rcpairs to thc SU['crstructure i.s undertaken the entire house is at risk of being totallv

deqrovecl at am time. .

Ifc ,lsks tCl!' the rllil rerlacement cost as in the report or Mr. Wilson.
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Repairs \vill no longer suftice, he asserts and bases this clssertion on the report of

J\lr. :Vlartin.

I Ie spc:Jks tu the income he has lost duc to the inability to cultivate on the laneL

He says there has been leaching into the land fill area, hence agriculture is not a \vorkab1c

venture.

He asks the court for the value 01' his land and relics on Mr. Wilson's \·aluation.

He also seeks to be compensated for the monies spent in obtaining the requisite reports.

Interest he asks the court should be at thc 24.21 percent per annum as indicated by

the Hank or Jamaica sUllisties for the period J 997 to the end of 2007.

Under cross-examination f'v1r. Ricketts admits not earning from small farming at

present and indicate' th:lt acre oehis land had been Cullv cultivated.

Ilis house he S:l\S was built in 1992 while the other structures \\ere built earlier

although he doesn't remember directly whcn, but cstimates it ,vas in J 991.

The description he gives of these buildings indicates the house was incumplete.

There was no bathroom in the house with a bath or face basin, the kitchen had no sink or

cabinets. r!]efe were IlO light nttings, fixtures or wiring, indeed there \vas no electricity

dL the house in ,l1)\ event - a keroselle larnp pnnidec1 lighting.

I Ie advises th:l1 he docs not have anywhere else to build hut docs nut plan to build

at the cxact IclCdtiun. llc at the time 01' the statement was living \,ith his J2]thcl". '\0 onc

\\as then living ;It the pl"Operty and no one was maintaining it.

As to the clarnage to his house, J\Ir. Ricketts states the holes in the I.inc and

daIlldge to the wim1cms were caused by the blasting activity which had caused rocks to

be blown ctbou/.
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I k \\ilS ,JiS() tested ,IS to his Lumin)2 activities and earnin)2s therefr'lm.

Luder re-examination he explained that the walls were being prepared for

electricity but he cloesn', knc)\\ ifany wires had been put in.

lhe first expert called. i\1r. Carth Martin bad visited the property and prepared his

report in J q9~. [Ie is Zl civil engineer; his report is titled "Structural and soil investigation

re possible darnage caused by others working adjacent to property".

11c deseribcd the property as "a plot of land standing like an island surrounded by

mined and landflllcd reclaimed properties the land is heavily treed and fruited

intcrsp,-'rsed with (llher agricultural crops."

The sln,,-'tille on the land be descrihes as follows:

a parth ci))l1plcted')inglc ')torey hOLls,-' ofapproxinntcly 1()O sljuille

olltside detaclK~d kitchen of approximately 200 square r'eet

olltsidc dcl,Khecl bathloom of approximately 94 square feet

outside detached storeroom of approximately 55 square feet

lhe house is basied!y of block and steel construction, zinc roof supported by woodell

frdme. purloins ,lnd lafters. Sections of the nOClr have a concrete type linish lhere is

little ill no Ilnisll \\Olk ie rough cast and render. painting, plumbing and electrical.

Under obser\dlioll he lists Ijrstly masonry cracks ill building, lIlajority (1CCUITlIlg

in the upper half of the building. Ill' noted that Mr. Rich'Us had explained the Clacks

uccuncd aflcr blastini-' WdS in progress.

lie further obsC'rvcd that scveral glass \vindows were cracked or shattered which

he notedlY)r. Rickens also had explained as being caused during thl~ process of blasting.

Cracks wert' seeli in the mortar around the windows which 1\1r. i\lartin said could be



shrinkage cracks or the result of shock waves brought on as result or blasting exercIse.

Zinc cladding on the roor was seen to be punctured in several areas.

Findll.' ill Ili" (lhS,'l\iltiDns h" SpOkl' to th,: rl'c!:til11l'd !:tnd Ih:lt '.let' 1]('1\ :il:1 II)\\l'r

In,'] 11i,11I hl'1l.lrl' mining C(immcnceeJ j Ie opined that Ilhcn it rains till' \Iater weHdd tlOl\

from the properlY which results in leaching action, thus depleting thc soil nutrient in the

land.

lIe then went on to state his conclusions. As regards the zinc sheeting and

cladding, the French 'vI indDIVs and hames; separation or masonary mortar used to pin thc

windows and doors to the waiL and the cracks in the upper sections; they were consistent

with his observations. fTc relied on what Mr. Ricketts had told him that the damage was

related to thc blasting 'v\hich had caused llying rocks and shock waves.

IIi" conclusion as to the land is that vvith continued raini~l1l and subscquent

lcdchin!!. it 'v\()illel COlllilllll' to 10l1.SC pleHlt nutrient with the fin:ll result heing th'lt rDr

agriculture to eOllllnue (D be an economical \enture, massive imputs or Il:rtili/cr would be

nCC,'SSdrv.

He dlso upined that \\ith the mining or the lands adjacent to r'\1r. Ricketts" lane]'

the status quo h,1.\ beL'I] dltered. He pointed to what he describes "LlS a tendency fur an

active lateral presslile lo be created with soil movement or migration to the newly filled

land \\hich is now at a lower elevation"

1\11. lvlarlill's concluding statement concerns the shin in the soil levels on rvlL

Ricketts' land \\hich he is confident will be inevitable. Further. the shift from Mr.

Ricketts land to ,1 nC\\h' refilled mined-out area will result in a shift in the foundation or
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the huuse and in the walls cracking. This \vill happcn over an extended period rnaybe len

to [\\ellly years he predicted.

Ihe CCH1UnCllh h\ \Ir. !\lartin in cOllelusion ~lre hest appreciatcd Ir repeated as is

ralher thall p:lraplllased.

'It must thererore be documented at this tUllC that with cvidencc oj

IT:\L"king in the foundation there \\ill bc structural damage

to thc' house duc to land shifting.

( O.st lo restore and ensure continucd structur:li integrity orthe

existing building will prove prohibitive. It is definitely not

recommended as it will finally prove to be an exercise in

li.ltJlity due to dynamic suhstrueture activities as interaction

betweell landfill areas and undisturbed consolIdated areas

th.:lur

1Ie pn1vj pictures to support his observations but unrortunatel) the originals

\\ere missmg rrOlll the rile :lIld the copies not very clear.

t 'nckr C:i"llssc\amination \l1r. \lanin indicated that the dwelling hOllse \\ae.; not

p:llntec! and only minor portions of it was rendered and agreed that the majority or the

house comprisc:d \11' block structure \\ith a rough cast rendering. He estimated that 25­

3()~;;J of sections of tloor had a concrete type fInish. He did not recall there being all)

lighting fixtures alld agreed there was little ur no finish \\ork to the house

.\llhuLigh he dgreed that his main focuc; was the main huilding the hOLl.se he

acknowledged other stlTleturcs being on the property which he kit would not h<1\e: heen

ven costly to erect and were not substantial.
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He cUl1ccckd thai his inlemnation was going back from memory of ten (10) ycars.

When tcsted ,tS to the cracks in the wall. lvlr. J\lmtin opined that Lllilt\

CO[btrllctioll cuuld Ii,' (111C uf"evcr,t! ITa')OllS le\l' the CLiCk" I Ie ,ldmittL'll 111<][ 1\ iJik Illl'

!TwjOl"lly of crack; Ill'r," to the uppcr scction or the \I,dl a !'eIV \\ould h,l\e bccn to Ihc

[o\ler. Some of these cracks may have been "suspect" in terms or possihk foundation

kets. I k COllc,:c!ec! that he did not do ZlI1v digging into the (ounddtion which would

have been nCCCSSiln' 10 confirm or deny his SUsplClons. JIe however. maintained that

given his veal'S jn the industry he would be able 10 say with g()C;,o certainty \vhat caused

cracks in luwer sections without such excavation.

He was also lested on his training in agronomy and soil mechanics gi\'l~n his

pronouncement on leaching and the shi iling in the soil. He conceded hc had none in

agronomy but that .c;oil mechanics was a course in the engineering programme for his

degree.

He admitted not c;eeing an,v lateral land-shift (rolll the LlI1cl but ,Idvised th,lt <It till'

time the t that the lanc!-shiftc;tooc! (l.S is me:lllS th,lt the ,mille or repose II (lS liol

disturbed dIld is holding.

f Ie maintained \vhcn he visited in 19n be sail what he described as a small Emn

\Iith some (ruits trees.

Finally he clari lied that leaching is a continuous process and thal he did nut in fact

do (1]1\ te~;IS \Ihich eCJl1rirIlled that water had in fact removed nutrients frolll the soil up to

that time.
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lhe: lin,,11 \\ltness was Karl Wilson \Aho described himself as a quantity surveyor.

1 fc inspected and slIl'\evcd the property in February 2005 and his report is dated June

2U()"

I Ill' report IS dc.scrihed as a cost report incorporating a replaccmcnt cosI,

C0l11pletiOl1 cosI, rL'pair cost and land vaillatiun.

While he \\as "eing cross examined counsel ['or the claiman1 pointcd out that the

claim related tu rt'placemcnt cost so questions conccrning thc othcr costs werc agreed to

be: irrelcv'lflt.

In his reporL he spoke to the property being an existing t\VO (2) bedrooms, one (1)

bathroorn single storey dwelling house \vith outside bathroom. outside storeroom and

outside kitchen approximate gross noor area of' 1007 square fect; 94 square feel, 55

square reet and 2(J(j sCJuare feet respectively. fIe described the construction of the main

hou<;e ,md c;pokc cd lini including concrete tllJol', rendcring and gellercl! painting.

,\ISll hc spukL' Clj'<I\ICCS Including plumbing. electrical installations and drainage \'vorl,s

I Ie too :-;a>\ thl-' cracks in wall. hole.~ ill I'inc roo1' and broken glas.~ panes. r Ie

estinwted the ,IUC oj the building as t\\che (12) :C'I1'.,) ami he estimated that it has a

remaining Ii i'e in L'XCCSS u1' firty (50) years if regularly maintained.

The repLtccll1ent cust he said represcntee! the cost to replace the existing building

o1'the dimensions as sh()\vn in his appendix. It was based on current prices li.e. 2(05) for

l11all'ri~i1s and hhour in the construction scctor and allowing a reasonabk contractors

mark-up Oil cost. Ihc rigure given for this cost is $4,564,915.20.

The value given Cor the 1.5 acre on which house is built was $300,000.00.
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Although It was indicated that it is the replacement cost that is heing sought it is

perhaps useful tel note the amounts given for completion cost and repairs cosl thc

lCllmer i, S 1, j ];,'~'ik dnd the latter is S-17(U()()()(J

l 'nder Ci(I,\-c:x:lfllinatioll :\lr, Wilson lIas :lSked ahout the LTUpS on the pro[x-rt:

\,\11en \isikd in J:llluar,1 20U5, He recalled a Cew but not iCtllC: IICI'C bearing at thc time,

l!c clarified what rcplacement cost ml'uns to him the lalue is the cost of

erectin!c' a structure or same si7c and specifications or thc existing structure at the cost 01'

the hemg tIll' l:ost al the timc tIll' survey was done,

He went on to admit he did not in fact sec any plumbing fitting in the house or in

the outside bathroom, Jfe could not speak to whether any water INZlS on location, JIe

could not recall seeing :l sink in the kitchen,

lie was conhonted with the fact that he had included cost of supplying aml

insLdling pipes tItling ,tile! cold water pipes and hot :llld l'(lld Iyakr iitlings,

He lIas then l()rccd to admit thelt he had ract()r~'d in the cost to bring the structurL'

to the requisite stdndmd - as if' it had been properl:' built. It sl'emed tbe s!clllddrl\ hc 1\,):,

rdcnin~) to W,b sUllle accepted industry standard which recogni/ed the neces~jtl JClI'

Welter. hence the inclusiun of that cost.

He admitted t cost quoted in relation to electrical fittings also included a cost

tc)r bringing it lu (j point it had not in fact reached,

He conccded thdt he did not Llctor in whether anything from the existing structurc

could used aga 111

lIe rnainUlined thilt although his report includcd a cost for external works and

drainage, there had in fact been none in existence at the time,
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thdt the cost or repJdcing the house vvouJd vary depending upon the

location. The !()undationdl cost is a signiJleant factor in the overall construction and this

v\' llt! d \dl"\.

Ill' concluded 11\ indll'(lting th'll the rdtes used in preparing the reports wuuld

inereasL' dt ,111 d\Crage uf 2 tueb) and thL' \ Ldue uf the land increased by approximatel)

3) to 40'1;(,

The Submissions

FOR THE CLAli\IA~T

ivlrs. Taylor- Wright on behalf of the claimant, began by reminding that this bcing

an assessment, the court cannot now deal \vith the question of the existence of liability.

On this issue of assessment she quotes the leading text in this area !'v!cC:;regor on

DdlJ1ages 1ill edition page j 2 paragraph j -(J21 and CJ22-

"The object of an award of ddJ11ages is to gi \T the clairn,mt

L' I) 111

.1

liun for the damages or injuries he has suffered .

accepted measure of damages is thilt sum of mone)

\\h:ch \\ill rut the party \\ho has been illjured llr whu h,h

suJkred in the same pusition as he wCluld have heen in ifhe

had nut sustained the \Hong !()r whidl he is ]](m getting his

compensation or reparation"

She gives the main mining damages as t'ullc)\\s>

(a) masonn cracks in building



I ,

(b) lunellill was improperly donl' resulting in leaching ufthe soil on cluimant's

Iall cI

(C) li,I,'kill~: li,ihk' in the f'c11llhl:ltioll of' tl1l' huil,lil1!-'

She poi/ 1[' tIl till' unchallenged kstiJllOIl.1 01' the cLlimant thilt his LInd I\US L1sce!

fOl (lolll U;UiClIlILlld[ ,1I1e1 residential purposes and that hetl\ccn 1907 ,mel 2002 the I~lrln

IIUS so da/lla~JCli lilat he was unable to earn an income theretl'o/YJ,

rhe dan12ll'.c to the steps and cracks in the noor me pointed to as proof' of the LlIlci

shifting,

The defell(lant, she argues, hus raised no challenge to the fact of structural damage

of the DuiJding nor the land shifting. Mr. I'vlartin's evidence is held up as the only expert

to havc prOljdcd clidcnce of these items mentioncd above.

She in elred urges the court to disregard the issue as to Ilhether the claimant

,Jckel LirlrClSOI1,lhh Ihis she states \ViiS Ilot prupcr!:, raisl'd ,md in un~ l'lent no nutlce'

lIas given as to the issuc being raised. She relics on the Pri\\ Council decision of CllTSl

Pic I. !\lo!,icu r .dllsiuno[ PC uprea] No. 012001 I(l!' the st,dement 01 this prineipk.

On the issue oj Icdching she refers to the evidence of :\lr. I\lmtin dgain aile! urges

thill since he rClll,lillS Llllcilallenged he must bc accepted along vvith his competence to

speak on this issue

She maint:/illS that despite thc trend of the cross-examination of the claimant. thc

f~lCt rCll1dins th:il his land is now marooned and useless for rebuilding; his house is not

hahitahle In e t 1\lwt Mr. l\lartin had predicted would have happened in 1\)9; was

manifest un 200;
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.\s to thc ~lppl"lJpriate mcasure or c!:lmages, it is the replacement value which

would he reasonahle she submits.

I\ekmee i so I"rom Dodd Properties \. (antedHJr~ Council 111)801 1WI J{

433 I(lr the assertion that the two (2) accepted ml'a.SlIIe o! d~!ma~c to compensilte [(J(

cbmagc to propcrty arc-

the diminution in \'alm.' oj'thc building

(h) the cost of repair

110\\c\cl, (ilC J [ou:-,c of Lords ckcisjon o!' l{uxlev Electronic.s and Construction

Limited v. Forsyth 19% AC 344 is the authority citcd f(n the proposition the court

should he concerned with \\hether the claimant has suj'1Cred an irreparable loss for which

it is reasonable to ,I\\ard the cost of re-instatement.

in this case, it is urged, that the ciaimant has expressed an intention to rebuild ~ll1d

thL' C'\i is lht the I\)ss is irrcparahle, rl'-insUltcmcnt is re~IS(lr1Clhlc.

As to ( dale j(n \vhich asscssment should he measured the Privy ('uuneil

decisio!l of Aleoa Minerals of Jamaica v. Broderick 12002J 1 AC' 371 is referred to as

good ~lllthL)rity !or the proposition that the increased C()st or repairing thl' d~ll1Jage CIS at the

date or trial can he the appropriate mcasurc. She quoted the !(lll(lwing rrom thl'

judgnll:nt:-

"Tile genera] rule in tort that damages should be assessed at

thl' date (If breach was subject to exceptions cll1d if adoption

olllll' luk produces injustice. the court had a discretioll to

take some (lther date."
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The J~li]ure of the clefenc1antto put fonvzm1 an Zllternative figure i())" repair cost or

replacement cost is to be Iloted. she urges. Hellce. the court is mged to accept the oilly

e\1 " :IS to till' ('(1st n( lepLlcernent :IS frc)nl "1r. \Vilsilll \\hich ))]11": 111,)\ l (1)).\ ,lids il'

2U O
/('i.

it ',s noted that there was reference in rVlr. Wilson's rcport (is to the dh'ct oj

hl:lSting, howc\ er sh,: submits that this docs not take 2l\\;IY li'om the position thal the

structural dam,wc is irreparable and that the entire hOLls,' needs to bc rcplaccd ,IS at

toclm':-; \al uc.

There being no challenge to the evidence as to the value of land, it 1l1u:-;t be

accepted with the recommended 35~o to 4Y% increase.

[he submission :IS to loss of income is f(JLlI1cled on the assertion that there was no

challenge [() evidence tllat the land was richly cultivated up to the date of filing. The

sUited iIll.'(\l11e S5UO,OOOOO f'l'r :ccar dlso is not ehnllcngccl and hence it is :iLlhIl1illed he

should be con1llellsatccl f(Jr six (6) year.s that Ins p:lssed sincc j~linl:-'. Thl' lack 01"

dOCLlIlll'llts to prove his carnings is not tn preH'nt his being cornpcllSZ!ted dlh! the Suprcmc

('(Iud ,kcision ,\1" Walters v. iVIitchcllll9921 .ILl{ 173 i.s the dlllhoril\ relied OJ] !()I" this

suhmlSSlon.

\lrs.Ta: lor-Wright asserts t!wt the claimant is tu be compensated for the

inlert"erence with the Lise ane! enjoyment of his properly ~ lhe essence of the wrongdoing

in the tort of lluisC:llcc. Ill.' lIas inconvenienced by having to lcZlve his home and reside at

his t~1l11er'S \\hich it is submitted must be annoying and irritating. Ihe case of

i\Iurnaghan v. i\Llrkland Holding Limited and Cantier Construction Limited 120041

1 EIIC 432 is rclCrrec! to. All award was there made of £! 0,000.00, for nuisance which
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persisted illr Jess lhall a year. In the instant casc, till' claimant had blTn disturbcd and

ahused It)] over ten (1 (li years with no attempt to relocate him - is the submission mm!c.

I knCl' USillt' tho,' C~lse mentioned Cor guicLmce. the Jamaican cCjui\alcnt or till.' :l\\drd

require it he l11ul'irlicc! b\ IOU which 111ust then be multiplied h\ six (()) for cach (dthl'

si.\ ICJ) years oldi>tress.

TIll: nC'<t ulmpcnsation which Mrs. laylor- Wright requests be made is ror out of

pocket expenscs. Ihis should include the amount ror which the receipt was not tcndned

illiu C\ilknce. .\lr"J aylor- Wright points to the l:lct that it \\as disclosed and it

authenticity not challengee! so it ought properly be paid.

Finallv on the question of interest it is submitted that 24.21 % per annum as

illuslr;lted in the

appropriate.

The toud :1

nk of Jamaica statistical digest Cor that period 1()C)6-1997 would hc

sought is gi\cn as f()llu\\s:-

I

.'.

4.

,

('ost uf rqddCCI11Cnt uf huilding

C('sl or ILTlaL'Cl11ent or land

leh" id'llh'iHIlC

J)~ll11(lge pl- nUiS~1I1CC

Ou toe pucket cx pense

With intucst (11 24.21 % on items 1 to 4.

,447,:"; () 8.2 ~t

5; 435,000.00

S3 J)()(J. (lO(J. 00

$6. U()O. OO(). 00

$ ]40,000.00

For the defendant.

MI". Anckr,')on points out that since there ,\as an indication that only one claim is

being pursuecl, dn) evidence in relation to damage to crops must be disregarded as the

remaining claim is only concerned with the damage to the property.
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Further. the pojnt is also made that loss or inco!l1e was never pleaded ami .so no

Jwcm! Cdn proper!: be made for this heading ReCcrence to this loss is IiI'S! madc in thl'

clililnilnl 's \\ iIIWS< :,td1l'iI1l'nl.

('i\j] Pruc LIre [~L11c K() (a) is rcllTred to which sLttes that the cidinwnt min nut

rch oj] arn allcgu[ic)n or factual argument \\hieh is not sct out in the pdrticlliars of claim

bUl which cuuld kl\c heen set out there unle.ss the court gi \CS permission. Although the

lT1illter Wil.S raised in his witness statement, it is not pilrl of thc' pleadings. There \AaS no

applicdtioll to allHnc] [0 hring jn this cidi!l1, hence there can he no award.

It is funhcr drglied that loss of income is classi fled as a specie of speci:l! damages

dnd hence must be claimed speeiallyand strictly proved. This principle was ellunciated

in Storms BrunI,s Aldie Bolay v. Hutchinson [1950j AC 515 and Mr. Anderson cites

the lullowing pass;:lgc in support of this submissioll.

SI'l'C'jil! dum;1 arc "such as the Lt\\ \\ill not inkr tiUII1 the n:llurl'

or 'thc aet Thn :l!sil do nol fClllcm in ordindn coursc. lhc) arc

exceptio:1ill in their characlcr and there!cli'C must l'bill1c'd specicti])

ilnd prO\cci strictly."

111 his rninving the evidence .i'v1r. Am1crsun submits that in 2007 !vlr. Ricketts lwd

placed blame j()l' d,lr1wge to his house on mining activities and expressly stated that the

blasting did not ClUSC his house to be inhabitable and this contradicts \\hat was pleaded

in his c'mlier statcmcnt or claim. Hence the claimant's honesty is being challenged.fhc

Ct)Un is asked to cOl1sider his evidence questionable not only in relation to what caused

the c!,mlagc' but ~ll so to thc extent 0 the damage done.

l'vlr.\nckrson in attacking the claimant's case addressed items claimed scparette!).
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As regards tht' windenvs, he submits the damage there was caused by blasting and

hence the claimalll should not recover anything.

I It' submit, till' S~IIll<.': in ciTed applies tu tht' d'llll'll.'e t'ililsed tu \\iliis ,lilli/III(' rU11!

He points to tile; !~lct that the evidenct' rne:ded the Iwu.St' \lilS ullj1ailllCd ,ll](l

roolJnl-' made ul "inc \Iith nu mol' finishing hence agdin thne should he IIU i..lI\ard J(Jr

this

The claim 1(1I floor and floor finishes is attacked !(!r the Llet that the cvidence

frum i\lr. I\lurlin \1::lS that only 25-3Uou uf the floor was cemented hence only that

percentage can be compensated fOL

As regards the kitchen, bathroom and stureroom, the evidence revealed that these

structures "crt' not very expensive dnd did not seem tu have much in them, i\1r.

Anderson opines [hilt to allmy recovcry uf the amount claimed wuuld be unjust

enrichll1l'l1l ilnd th,Tc!()]e merits (l minimal awareL

Ik eldll11 lor the doors. it is urged should i~lil in its entiretv as the duors could

huvc bt~eIl lTn1U\ t\l ,1 new strueturc.

l ncler the 11Ci..1Jil1g fixtures dnd furnishing. i\lr. !\nckrson submits this claim \\dS

fXlscd on the qU:\l1lit\ surveyor's report which would include a kitchen. Since tile

evidence rcvealed the estirnate Ivas based on what a reasonable kitchen would include as

Orpos(~d t(1 what was actually there, the amount claimed cannot be alluwed.

,\s to walls lJnishcs dnd paintings it is submitted this also must Lid as the

C\ie!cnct' rc\calcd the lwuse was unpainted dnd most of it was not rendered. Further. he

stales the :1bsence Of:l cciling also means no such cost can be recO\ered.
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Ihe claim for electrical installation and plumbing is also submitted must htil since

the quantity sUITeyor \;11'. Wilson admitted that his estim:l1cs Cor these items illeilldl.'d t11l'

C():,t 0 I' iJri 11[) iIl~) IhIe' Il()t!'-l' up 10 ,I :;tdlld: lid S)1L'C iii L :11 i (I [1

Tlh' CVi(k'llce Il! the experts \\,1.'- also cn/lsidcred r!\ \11'. ;\mkrso!l. lie submits

that they tailed to discharge their duties ,1S espoused hy Civil lJroceJure Rule 32AI]).

1Ie urge.s thai !\lr. Wilson "w"s obviously influenced hy the demands or Illig21tio!l

when he made estimates." ft should he disregarded.

ivlr :Vlarti/l's evidence is attacked particul"rly as it relates to his f:lilure 10 do

exhaustive explolatinn to determine the cause of the cracks in the structure. being

satisfied with his ability to make a determination based on his years in the industry. In

effect it is opined thdt i\ir. Martin was an ordinary \,yjtllCSS who just relied on rllS visual

assessment along \vith what he was told hy the claim'lnt. ]t is Mr. Andersun's suhmission

that such Opillion based Oil hearsay is illCldmissiblc ,md hie' rclcrs tu thc l'chC ut English

Exporters (London) Limited v. I']donwall Limited 11973] I :\11 ER 72(,.

fhe COLlII is InVited to note the discrepancies hct\\CUl the cLJilllant"s l'\ ickncl'

and that uithe expcrts

On the issue ul' Ihe date or assessment of danwges, the case of Alcoa !'v[inerals \.

Broderick Isupral is also referred to. The peculiar circumstance 01' that case is

highlighted in th:l! the impecuniosity of the claimant was prc)\en to he all important

reason wh\ he Llikd tu c:fkct repairs hencc damages were asscssed at a later date.

J'vlr. Anderson opines that since no such cvidence was forthcoming in the installl

case the ScHne con,ideration cannot apply.
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In conc!udmg, he argucs that the harm caused by the former co-dcfcndants should

not be placed on ;-\iCOZI'S shoulder. It is his opinion that the evidence reveals that most or

the' !l11e\\ort h in'-'so ould be with (iencr~t1 CUJnprl'ssors hence tile deJl'IJlLillt Ill)\\

should not he ordered to pay more than his actions contributed.

It is reitcl'dled that the cLumant should recU\er minimal damages due tll the fact

that the mining a~ti\itie's did not cause most uf his lusses nominal damages should bc

a\\arded.

The Assessment

The need 1'01' .\lrs. Taylur-\Vright to start her submissiun b} pointing out that

given (j~c order made on the nrc! of October. 2007 liability was not in issue became

appc1rcnt when Mr Anderson made somc submissions scem!) in non-recognition or this

point. Thosc submissions cannot be releyant.

lJ is inyi ldliull tu reject the cyidellce or the cxperts \vi 11 not bc accepted bUl thc\

must be considcrcd in light of what was revealed when that nidence was tcsted,

[\1I-s. Tdvkll- Wright in her submission highlighted what she cJcscribed as tlK'

"unch,tIlcngc'd" c\ idellL'" from the claimants and th~ ('xperts.

While it IS true that the defendant did not lead e\idencc on its OWIl behalf

certainly th(' cJ'l1ss-exall1inatioIl cxposed the issue of the extent to \vhich the court should

rei VOl] thc evidcnce presented.

Re: Los.s ()r inculllc

The claimant asserted that the minIng activitv eventualh' led to his inabilitv to

earn dlJ income from his 1~lrm, Indecd he said in his witness statement that b\' the time he

brought the action his farm was practically destrovcc!. The initial action commenced in
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J ')97. It is [0 he noted thaI 1\1r. Martin on his visit to the property in 1998 found the land

hemih treed and li'uited and interspersed with other agricultural crops e.g. \~lms. !Xlll;11ld

CCk·l). PL'Pl'L'r l'fl:. III ~IIII':; \\hcn l\·lr. \\il~llil \ i~ill'd till' l,r'ot'eT!\ ilL' !c)l) <1'\ .1 1',,\\ ll"I '

On the j~~IIL' dS to the incomc lost from his lilrIning, the submi.ssions b) 1\ lr.

Anclnson arc \\eli made. This was never pleaded and ought not no" to be allowed.

lind support 1'01' this position when I consider the words or l.ord Justice Bowcn in the old

<1uthoritv of Raddiffc v, Evans [18921 2 QB 254 special damage is .

"partieular damage ... (beyondthc general damage) which rL'sults

Ji'om the particular circumstances or the case and of the pl~lintifl's

claim to be compensated for vvhich he ought to give vvmning in

his p1cddings in order that there may be no surprise at trial."

l~e. D~lIn(1 to tile property

\Vhilc it is truc that if one appro~le this In,t! (l'1' it cm 11\ i tenl L!Ill! cOl1si de I' \ \heLl

\\,IS dam~lged from the blasting as ;lgainst the 11I1111ng. SC)llle itel11s \\\luIL! not stricth

spcClking ~lppC(lI' to he reco\erdhle.

/ Clill !lO\\'ncr sellis/led that the house oj' the claimant is no\\ uninhahitable. I am

particu]nrh struck hy the description of tile property hy ,\11'. !\lartin as "land which slands

like an island surrounded hy heavily mined and land filled reclaimed properties."

The assertion b:' lvIr. Martin that gi\en the fact that the reclaimed Janel IS nO\\

lower that the claimant's, there is the strong probability that the land will shirt dO\Vl1\Veml

seems reasonable. TIll' predictions made in 1998 seem to helve cOl11e to li'uition gi ven the

c]ailllcult's evidence thai the steps have no\\ separated from the house and there are no\\

cracks in the 1100r. AlthoughMr. Wilson made the assessment that the building has a
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rcm,lllling liCe In excess of finy (.50) years iC regularly maintained, I am prepared to

accept \1r. \Vilsc)Il"s cvidence that the structure \\()uld have to hc underpinned.

I Unll('r I dCl'l'pt that this \\ill he custly and pru\e to he all eXLTcisl' ill [utilit\.

11imatelv the ne,,'c\ «1 rernove and rehuild can he sdid to arise hom the rnl!1lng \\hich

disturlxd the St,ltliS quo oj" the land.

The 1,1\\ helS developed. as seen thruugh the cases from the old clLlthority .Jones

v. Gonda) [l84J] I) [VI & \V 146 \"here it was thought the onl) accepted ,mard should be

the ,lill1unitiull uf tile \alue of the land.

!l has been recognized that an award Cor repairs and for re-inStilting or

replacement may be appropriate depending on the circumstances. Ihe overriding

consideration must be what is lnost practical and sensible in the particular circurnstilnce.

Hence the claim l(lr damages for the cost of rebuilding seems till' most appropriate in the

instant case. Further it has to he rebuilding at another location.

It is gk'lIled [rum the cases that the me,lsure of damages must there!'ore be

pmportion:llC' tel the los." actual I) sul'l'ered such that the ,Iwmd made ,1fTords the cLlimant

(l11 opportunit:, to :-chuild a home eOl11p,lrahle to thdt lost.

It IS noted 111,i( the sums (lutlincd in the cl(lim \Va" for rCl'(lil's and bCitr no

eOrJL'ldlion to the c\ idcnce adduced. Ilowevcr it is to be remembered that in 2004 an

order was made r"or the substitution of f'\1r. Wilson fur tbe original \aluator who had

migraled.

His repurt \\as done in 200.5. The figures no\\ given bv [\Ir. Wilsun wne I1c\er

used to drnend further amended sta1cment o!' case before the court. However. these
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ncvv figures arc nut now a surprise to the defendant, hence it is to these figures rclcrellce

will be m~lde.

IlL' prohlem \\llich arisl's is tlWl. IIm!L'I' er(l '-:,l1niI):lli'1J1 ii !'l'\ 11:ll' dl') 'l'II', it

the lined Il!lllre,; did flOt reall: rdlect what 1\11'. WilsoIl h~llj .seen. I Ie spokc' uf lilli.shes

ane! fixtures which the other witnesses cOlltradicted b: saying clearly that the !louse was

incumplete dnd largel,v 11l1rendercd \\ith little or no linishcd vvork or services. There \1 ~h

on the evidence 01' the c!:timant no runnIng \vater or electricit\

thuse serVices.

hence no fixturc's f()r

Further Mr. Wilson proved to be unreli~lbJe when he sought to deny the existence

or an outdoor storeroom for which he had given an estimate having referred to it in his

report :mel in a cklgram or the property. lie went so rar as to say mention of it was a

typographical nror.

nOlh the cl~nm;lIlt and :'\11'. \ Llrtill :idll1it its csistcnl:c clai/Junt built it in Jl)l) I

and in I()98 Mr i\tlltin described it ~IS an inexpensivc structLlle.

r'urther therc is;[ ci:jim I~)r external \'.(lI'L um] drainage when in I~!cl none l'xistcd.

It is Upp,lICll1 that the figures linally arrived ut by 1\11'. Wilson dOL'S lwt ref1ecl

\\hat existed al the time the claimant \\as Corced to leave his home. I am satisCied that a

Llir \Vd: to make the assessment is to relate the cost given as lhe replacement cost to the

cost for completion and determine all appropriate awurd.

In the cileurnstanees I find an award of ~3,450,OOO.OO appropriate. The I~dlle oC

the land as us b: "vIr. Wilson was S300,OOO.OO in Fcbruary 2005. This value he

saie! would have increased bv 3sr%-~O%. In the circumstances, I find the appropriate

award for this \ahle is $400,000.00.
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[t IS III her submissiun thal I'drs. TaylOl'-Wrighl makes mentiun oj' the

incumcnicnce c;u !'('cred [J\ the claimant in haviniJ, to kaye his horne and reside at his

Lllh,'j"', prc'lllisl's Illlil'll ",he posits mU.st hdle beell all ,JIlIlOI ing and irrltdtiIl~2 e,;pl'rICnL'l'

f()r lhc claim,JJ11 ()thcr ihim stating thal hl' \ldS rc.,iding at his Lllher's premises IIhel1 he

ga Ie IllS \,\ itness statement, there is no other elidence on this issue. The evidelJcc is hl'

had tu kale an uldlnished house with no Ivater or light but no clidencc as to \Ihat he

mu\ cd to,

r Jllllil (11)1 uIJ;lbic tu make a real ,Issessment 01 the Ie\el of incomenienel' that his

forced movcd ulused, This would certainly help to determine the appropriate mvmd.

Thc interference with the use and enjoyment of his property is further to be

ascertained fron1 the reference of the claimant to the heavy equipment which eaused

strung \ibrations.This was hO\vever complained of in reLttiun to the destabilization of

hiS idlld, illere i:; IIUC\ idence as to when the claimant left his property to reside II ilh his

LlthLT 110r the len of limc the intertCrence lasted \vhile he remained at his property.

\\hile I am prepared (u accept it nw\ have cxisted on thuse divers davs bel\\cCIJ

I dill] \LIV 1 7, ~IS :)ldted in the \\IiL I ,1m unable to go beyond that time.

In the case :\11", l'lylor- Wright rcfcrreclto in support or her SClJ)()(),OOO.()O Cldilll

uncler lilis heading, thal court had mueh more cogent evidence on which to make an

award.

I!l the inslclnl CdSC where there is none, J am prepared to make a nominal mvard

Oldy. [knee the dWdrci [(Jr this heklding will be SSOO,OOO.OO.
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I am no\\ forced to consider the date jell' the assessment or damages. The case of

Alcoa Minerals v. IIerhert Brodrick [supraj is eited hy both counsels in their

'llhml iO:h (elr the !',lIidClIlCe it gins in thi.' :lrC',l

I:] the insLllll C~lse there is oIlly the report uf \h. Wilsoll that pro\ ides the basi.,

for rhe claim, JhlS report was prepared in 200.". VIr. Wilson explaincd it \\as based on

the lhen current price (or material and labour In the construction sector and allowing Cl

reasonablc contractors mark-up.

It seems therelc)JT appropriate jClr that datc to bc the date of the asscssment i.e

2005.

The submissions made by Mrs. Taylor-Wright as to the out of pocket expenses are

IVIJI meldc. TJ1\.' cldimant will therefore be compensated fell' those expenses including the

amount given in cvidence for the receipt that W,IS disclosed but not tendered into

l'\ldcncc. fhe loll! Ollt or pocket expenses is allowed :it $14() (J()() ()(J

[·ina!l: (In rl1\.: isslle orthe interest to hc' 11\\'ardccl. :\lrs. Tayll)r-Wright supplied thc~

cuuJ"t with the ',UltlStlCl!1 digest ["rom the liank pi' .Iamaicil ilS the h:lsic: fell' rCLjllcstinu

IIHelc'st at 2,·+'21 , III his witness slatcml'nt the claimant indicated this was the rate for

Ilk' period IC)97- the \c(tt" claim was filed- to the end of2007.

J alll guided by the dieta of Justice Forbes in Tate and Lyle Food and

Distribution Limited Y. Greater London Council and AIlOr. 1198113 All ER 716 at

724-

"The award of interest in these cases is a c1iscretionan

matter, and, in approaching the task of deciding such

an award, I think judges are entitled to and do adopt a
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very broad approach."

lIenee I wi II aw,ml interest at 15 from the time of the estimates in 2005 to

tud(lv's eble.

lor the 11UIS~1I1l.·l.' the Illlcre::iL \\ijj bl.' (It ~l)(J 1rom the ddlc uj thl.' service uj lh~:

Llmended \\Tit of summons \\hich appears to be 1 12/02 Lo tilda\' s dalc.

/)(trnages assessed as follows:-

(i) Cost ufreplaeernent of building - $:J,450,OOO.OO

( iil C'o-;1 for value of land ~__1 Oi~, 0Q(). O_L )

S:J,~50,000.00

with interest at ]5 from hbruary ~, 2005 to today's date

General damages of $500.000.00 with interest at 4% hom December] 7, 2002 tu

tocLI"S date.

Out of pocket expense of $14(),()()().()().

('usl !o llL' ldxed i Inot agreed.


