INTHE SUPREME COURTOFJUDICATURE OF JAMATC A
CLAINM NO. HOV 038012007

BETWLEEN MAXINE RILEY CLAINMANT

AND . THE BOARD OF YORK CASTLE HIGIHT SCHOOL 1™ DEFENDANT
AND THE PRINCIPAL YORK CASTLE HIGH SCHOOL 2™ DEFENDANT
AND MINISTRY OF EDUCATION AND YOU'TH P DEFENDANT
AND THE ATTORNEY GENERAL A" DEFENDANT

HICARD: October 2, 3, 21 and 22, 2008,

Mro O. Scenior-Smith  instructed by Oswest Senior-Smith and . Co. tor the
Clatmant/Applicant

Miss Tasha. Manley and Mrs. Trudv-Ann Dixon-Frith istructed by the Director of
State Procecdings for the Respondents

Judicial Review of Ministerial Decision under Regulation 36 of the Education
Regulations under the Education Act. Whether procedural fairness observed by
the Minister; whether Minister’s decision tainted by any procedural unfairness

of Board of Management procecdings.

CORAM: ANDERSON J.

On e 177 o Tanuary 2007, the then Minister of Bducation, the Hon. Maxine Fenr -

Wilson fheremafter the Mmister) handed down a decision in o matter imvelving Orane
Riters o tormer student at the York Castle High School, The student’s purported
expuision from York Castle was appealed under the provisions of the Education
Regulations, promulgated pursuant to the Education Act. The appeal was brought by
the Apphicant herem, Mis. Maxine Riley, mother of Orance. as noxt {riend, against a
decision of the Board of Management of the school and the principal of the said
school that the child be expelled from the school where he had hitherto, for a

refativelyv short period, been a student.



The appeal o the Manister vinder the Pducation Actand Resubaions woas direced ar

altorad proccedurad Lovwees bothe s ol and s Board of Mnagemiont i i ing

the decision 1o suspend and then expel Orane. The decision of the AMinister handed
down on May 27, 2007, upheld the carlier decision of the school board which had
been made on the 28 January, 2000, As part of the documents in these proceedings.
the Court has been provided with a copy of the transcript of the appeual before the
minister as well as the mimister’™s Reasen tor the decision at which she arrived. That
deciston of the Minister thercalter set i train an application for leave to apply for
judicial review and upon the grant ol feave, the tiling of an application tor judicial
review of the Minister's decision. The Fixed Date Claim Form dated April 14, 2008
and Jilcd.on the 15" April 2008, secking the review of the Minister’s decision, is in
the following terms:

The name (sicy Applicant, Maxine Riley (Next Friend of Orane Riley)
of 510 Monza Avenue, Greater Porumore in the Parish of Saint
Catherine secks a Judicial Review of the decision of the Respondents,
namely The Board of The York Castle High School, The Principal ot
The York Castle High School both of 6 York Castle Drive, Brown’s
Town in the parish ol Saint Ann and the Minister of Education &
Youth of 2 National Heroes Circle, Kingston 4 in the parish of Saint

Andrew. The Attornes General's Departiment is also a Respondent,
{a) The Applicant, Maxine Riley (Next Iriend of Orane
Rilev) of 510 Monza Avenue, Grealer Portmore in the

parish of St Catherine secks the following Orders:

() The reliel sought is as follows:
. A declaration that the decision ol the Minister
and by extension the decision of the | and 2
Respondent is null and void.

. An order of Certiorart to quash the decision of
the Minister of Education made on the 17"
January, 2007 set out in the Record of
Proceedings sent to the Applicant’s Attorney-at-
Law on the 2™ May, 2007 to permancntly
exclude Orane Riley from The York Castie High

School.
Hi. No Order as to Costs.
v, Such further and order relief as to  this

Honourable Court may decm just.
) J



(C) Phe prounds on which such relicl s souvght are as
follews:

Lo The Phand 27 Respondents acted improperly.

unfawtuliz s and m breach ot the rudes of natardl

ustice and the Regulation S of Sabsadiae

;
f
Peoislation ofthe Dducation At

i Pl b and 270 Respeondonr D v o wpth

procedural Larness i carrainy out 1 daty 1o

Orance Riley,

i The decision of the 3 Respondent s not in
Keeping with the rales of natural Justice and the
Educauon Actand Regulations,

v That there s no alternative form of redress

avatlable”

Factual Background,

Betore examining the affidavit evidence which has beca filed in these proceedings. |
think it is useful 1o set out the history as to how the matter developed and reached the
Mimister {or final determination. It is common ground that on the 20" March, 2000, 4
fetter signed by the Reverend Michacl Graham, as vice ©
Leshie Reley, the faibor of Orane, was

Board of Management, and addressed 1o NV, Le

prepared. Lhas leter 1s set out below,

‘1
i

ton o Personnel Commit

ResInvtatio 1N
Fhie School Board in o mecting on NMardl

disciphinary matter regarding a student who was toand w

!
P 70060 10 decide on o
th o firearnm
in his possession, recenved a writien stetement from vour son Orane

Riley about then kinow ledge of the weapon,

Fhere was consensus by the Board toomvite sou and youwr son o a
personnel committee {or a turther investigation of the matter.

Hencee, vou and sour son, Orane Riley are being invited 1o this mecting
on Wednesday March 22, 20006 at 11:00 am.

The fetier of March 20, 2006 was followed by another letter dated March 21, 2000,

signed by Mrse B Hawthorne, principal of York Castle thigh Schooll Towas atso

addressed to Mro Riley who was the principal of the Marcus Garvey Thgh School in



StoAni’s Bas wnd, us noted above, Omanc™s father Thae detter was in somen it

stmilar terms to that of March 20 and s contents are set out hereunder:

Doar N Rules,

Your son Orate Radey has been saspendad fror schosd Tor tve dos

i ) t VS R T LI PR BRI SRR [T

it Tosghoe S L
A porsonne! committee meeting will be held to conduct investizations

mto e case involving Jacques Neohens, You are recuired o aitend

the sovestigation as the fetter states Fist, the personnel commitiee

meeting at 9:00 a.m. and fater the Board Meeting at HO0 am.

We o must uphotd discipline so that our children will be the preater

henehiciaries

Respectfully

B Hawthorne (Mrs)

Principal
It should be noted en passant, that while Mys, Haw thorne™s Tetter states that, “vou are
required 1o attend the investigation as the letter states”, it seems o me that the
reference, Utnvestigation as the letter states™ must be a reference, not o her own letier
of March 21, but 10 the dctter of the previous dayv (March 203 siened by the vice

Vi
ot

charrman, Farther, althougn the Tetter of the 2077 referred o a meeting to take place on

S March 2000, 10 is commoen ground that no meeting took place on that day.

Instead. the evidence v hich Taceepts that the only mectings in question, were held
on lTucsday, March 28, 2006.
By a further leter of March 29, 2006, My, Riley was advised of the decision of The
Beard to expel Orane from the school. In the words of the lefter “The Board came to
the painful dectsion after studying the issues that Orane has to be expelled in the best
inferest of the schoo!™ The full text of that letter is set out betow,

The Board of Management had its meeting on Tucsday, March 28,

2006, and vou were invited to appear reparding the conduct of your
son Oranc Riley.




The concerne are:
Aset ol g

sonend g copy 2iven o youL Sice you were
i Orne failed fothoe
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o work wi
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School and the names of the prospective

s purchase the g

j Orance also atte
barpamed for a reduction i price fro
take to the in

Orane said he woul!

ram

MG sCrious

ol the gun

Board having deliberated on the mater thou

1ch had o be taken because of Orane's |

1o schoel o be sold o b (Orane

WL Sepuralti

at upon the receipt of the Jeter advis

from York Castic, Attornevs-at-Law [or the Applicant wrote both 1o the school and 1o

the Minister in relation to this matter. U appears that no response was ever received

from the school. However, the Applicant was subscquently notified of an invitation by

on the October 4. 2000,

the Mini Fducation o attend a hearing at the Mim

plcant as set eat in

'

tints of the An

atten

was that the hed

extraneous and vant amatters v

school™s decision 1o expel Uranc. I was also sugeested dhat the Miister had 1a

Sinorequesting of and receiv om the principal at the school, mformation

mto o

T

¢h 2008, PFuarther, it was

. . . . 5 i
concerning the studentUs prior history before the 207 Ma

submitied that m hight of the text of the fetters reccived by his {ather, Orane had been

punished not just once or twice but three times. These were by way of a suspension

for five () dayvs according the first letter, second by an additional dav and third,

therealler, by expulsion.



Uhe Appheant in the wenten submissions presented by her attorney-a-Taw - argned

that the Minister of Tducation, i coming o her decision to uphicld thie decision of the
Board of Management of the school cthe “Board™) had shown procedural untaimess,

Ehis was in breach of e rufes of nateral justice and the Ninister’s decision must be
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g rrerestimae e Chirmcnt also asser thar ~rvee e Rhimsdor ™ e "
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Coriorart. by mmphicaton the decision of the Prmcipat and the Beard must also be

quashcd.

Before dealimg with the substantive issues raised by tus application. T believe that it

waodd be appropriate (o deal with o preliminary issuc It is noted that the Forther

Amended Notice of Applhication tor Comt Orders filed April 40 2008 on behall of the
Apphicant, seeking feave to apply for judicial review, sought relict in the foliow e

terms.

. Leave to apply for judicial review tor an order of Certiorari (o quash the
decision of the Minister of Education made on the 177 of January 2007 sct
cut n the Record of Proccedines sent to the Applicant’s attorney at law on
the 2™ of May 2007 o permanently exclude Orane Riley from the York
Castle Hhigh School

2. Adeclaration that the decision of the Mimister is null and void.

S0 Nu order as Lo Costs

Fhe grounds on swhich that application was based were stated to be that

FooThe 17 and 27 Respoencents acted improperhy s antov fally and in breach ol the
rules of natural justice and the Reguiation 30 ol the subsidiarsy fegisiation of

Act.

the Iducation
~nd

- e { ’ . . . . .

2. The T and Respondents did rot act with procedural Taimess in carrsing
out its (sic) Jduty to Orance Riley.

- o [ - o . . . . .

3. The decision of the 3% Respondent is nol in keeping with the rules ot natoral

Justice and the Education Actand Regulations.

It is o be noted that the application for leave (o apply for certiorart was divected at
quashing the Minister’s decision. However, the Fixed Date Claim Form which was
filed on April 14, 2008, conscquent upon the grant of leave by Order of his [ ordship,

Courtney Dave. J, was in the terms set out above, in that it sought

1. A declaration that the decision of the Minister and by extension the decision
of the I° and 2" Respondents is null and void.

An Order of Certiorari to quash the decision of the Minister of FEducation. ... .
from the York Castle High School.

[S]

W




Fauelly, e grounes onowhich the relicls were seughtw cre statea 1 e

FooThe Phand 277 Respondents acied improperhs s uadaw Dl andin breack ot the
rudes sl nataral petice and the Repulation 30 or s dugs topislation of the
Fdvaation At

Do and 27 Reshendent Gid o sct s BN e cdaad erc e B ssis g ot
P it to O Redey

Justice and e Poducanion Sesand Revalan e

s clear that the terms with respect o which foave vwas pranteds e dilerent o those

o

now contatned i tie FFised Date Claim Forme e particatar, the poanmt o leave was

allove the Appbcant 1o seeh mpadicial roviews for an ey o certioran o quaash the
dec cren ol the Mivister of Bdvcation made Januas 17020077 Onc e othier hand. thie
application for the review seught o declaration “that the decston of the Minisier and
by extension the decision of the 17 and 27 Respondents v onull and soid™ 1t
possible 1o argue that 1o the extent that the decisions of the [T and 27 respondents are
bemg calted into question, this must have been applied for within the period ofnmu\
(901 davs mandated by CPR Rule C.PR S6.601). Atthe same time, since the appeal 1o
the Mmister was permissible under the Act and the regelations, it would not have

C e those

booa possible woosay that judiviad review was the enly remeds

questions as they may s boon satisfied that dhe appheation iy properis bolore tis court

and that the matter cught to be determamed e

The Applicant’s ¢case.

The grovunds onwhieh the Apphcant buses this apphication are as [oliows,

rooThe Prand 27 Respondents acted improperhy s unfevetushy wnd iy breach ot the
rutes of Natural Justice and Repulations 30 of the Bducation Regutations.

it

i That the 10 and 27 Respendent- did oot act with proceduwal faimess in

carrying out therr duty o Orane Rijey,

That the 3 Respondent’s decision was not within the reles of Natural Justice

and the Lducation Act and 1980 ducation Reguletions: and

That there is no altermnative form el redress avarlable
The spcciﬂc complaints of the Applicant were that the Minister™s decision, as well as
those of the Board of Management and the Principal, were not ammived at consistent
with the reles of Nateral Justice and the Bducation et and 1980 Educanon
Repulations  As part ol the grounds of the complamt the Apphicanit’s attorney also
submitted that the Principal and the Board. the 1™ and 2™ Respondents. had acted

improperly and unlaw fully, had also breached the principles of Nataral Justice and the
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Fhe principal of a public cducation institution m
Jd notexeceedig ays.any st

whaose conduct m his
m that mstituton is having

woof the msti

the discipii
(b who commi
- o . s PRI . S e
staffor to an ¥ Oihrer student in that mstituu
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2) Where the principal suspends a student, he shall forthwith -

and

{a) give notice ol the suspension to the student counc
the E_ ent or guardian of that student; and

casons fo

Board of

wd ol the

Herred te

rg:f_ﬁ;:c_ institution  sha the pe

Cinve the matter and may, after imvestioatis
far reinstate the student with o witheut a reprimand or a
varning to the and where appropriate. 1o his parent

or guardian:
(b) suspend the stude coding
five schoal days bevond the period of suspension already

a further period, not ex

given;
(¢) instruct the principal to exclude permanently the student
from attending that institut:on and <hadl iform the Minister

Hon

of such ac
(4) At any hearing by the Board into the conduct of o student who has
been suspended, the stadent and parent shall have the right to be present,
and. il the student is aggricved by o decision of the Beard, he may appeal
to the Ministe

(5) A student who has been permancotly excluded for disciplinary
reasons from a public educational institution may be admitted to another

pubtic cducation institution it a confidential report of the circumstances




surrennding the exclaston is uiven to the princple of thar cther

institution,

Wheres mothe opion of the principal, the behavicur of the student
appears o he abnermals the primcpal mas s with e approval of the

poeent or geardicn, report e matter wo e Minister soho shadl td oosteps

cropinten ane veetmert s obiia e e o done

Lrontpe it enecn

O baceptm special cases, o stadent mey ondy be saspondod croeccTeded
frem @ pubhic educational institution atter other efforts hiave heen made

foellect anmimprovement in the conduct ot the student.

Ameng the spectlic matters complaned of by the Apphaant o ber alfidavit evidenee
i< that the tetter of March 21, 2006 addressed to her iashand ond which advised of
Oranc’s suspension “lor five dayvs from Mareh 21 to March 28 was unlaw ful” That
was the letter which had alse invited Mro Riley 1o attend mectings of the Personned
Comimittice and the Board of Manag
involving his son. She avers that the letter was void because 10 was equivocal and
“acked cortitude™ T was uncertain in that it said the suspension wae stated 1o be for

five days bul the period cited was actaally six davs

Iwas also submitted by counsel that the principies of Natwal Justice were “grossly

abridged by the School Board thereb: exposing the young Loy to severe prejudice™ in
that ~in neither ol these pieces of correspondence did the Schoel fermatty and or at all
apprise the tathier ardbor son that the Porsonnes Committoe s mvestoations ore i
aroecamst Orene Ritew: thereby tocusing their Cind especialiy e father sy mmds o

the excruciating need wor the prepaoation and presentetion of any detence or

millgatimn for fenieney™. Counsel conceded that the proccedimgs o which the Orane

'
1

was mvehved at the mectings of the Personne! Commitice and the Board of Gosernons

were not the samie as facing a crinninal charge. However, he submited that it was

incumbent upon the scheol to formalize the nature of the “charge™ v hich the student
L o

was fucing as well as the probable conscquences of the hearing. This. in his view,

amounted to procedural tnfaimness mobreach of the rules of natural justiee

Another of the complainis in the applicants affidavits was that up o the date set for
the hearing before the Minister, October 4, 2000, the appticant had not been provided
with the student’s school records and “material relied upon to support his expulsion™

The material was subscquently provided by the school on the prompting of the
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mmlareicss

sfather, hemsell a principal of & school in the pubhic

student’s mother and not by

ad i fact attended the mectings and who w

i

school system. who

msel, what had ranspired

been ina position to better refa

JT;Z

also aibmitto

school board “apparenthy placed unduce weight and rehiance (without prudo

choimplicated him in knowfedge

safeguards)” on the statement of the stedent wii

about the posscession by another student of a gun. Based upon this unproven premise,
it was in turn submitted that “the extraction or securing of this statement from the boyv
A/

must have been and inevitably was in ile circigisiarices thal bowdlerized thie minor s

ofis My emphagic) As o oconsequence, the School was precluded in those

o consideration in terms of the

circumstances from taking this latter statement |

n the school The case of [Weekes (1993) 97

boy s eventual permancnt separation ty

Cr. App. R.2227 vyl = authorit

Iy corsiderea matters whi

Iowas also submitied that the Minister had s

‘

bomeo

extrancous and that the Orane might Lave heen farther proju

considered along with that of another student, o1

P

s Andrew Spencer, @ fact which onls
came 1o the knowledge of counscl at the hearing before the Minister. Insofar as the
Minister’s decision was concerned, counsel submitted that she had failed to appreciate

acted i an ultra vires manner with respect to the

that the principal and the Board ha

need for the principal to provide “forthwith™, a report to the board whenever a student

is suspended. It secms to be the view of counsel {or the applicant that such a report

would have to be inwriting,.

Finatlv, the applicant takes issue with two (2) aspects ol the Minister’s decision,

Firstly, applicant’s counscl is critical of the conclusion, stated in the Minister’s

crent periods of suspension and no double or tripl

Reasons, that there were not diff

10



penaity had been tuposced by virtue of the suspension and the subsoquant expulsion
Sceoadive hewas also crsticel of the Minister™s view that conespondense between the

schond and the students pareni formed part ol tie conteny towhich the expulaion

rckimg heothe sclid s Board o Gon o,

ool phce and sas part ol the decisio

The Case for the Responde

1he approach taken i the response submissions provided by the Respondents”
counsel, was o groups o parposes of dealing stk e grounds o the application,

grouads (o) and (by together and (o deal with ground (o1 separateis . Counsel for thie

Respondent, Mso Mantey, <ct cat the allepations which the Appleant put forvard o
densonstrate that there Bad beer procedurar unfurmess Dycill not repeat them here as |
have already detatied them above i considering the Appheant's subinissions. She
ihen asks the guestion whether these sticpations amount to procedural uhfairness. She
properly concedes tha woduty of procedural famwness s
owced someone In this student’s position. She posits, however, that the law does not

give rise 1o such a duty without more and she puts forward the proposition that “the

(SRR}

existence o o duny of procedural fairmess, simpliciter, does not determine what
requirements will be applicable inany given set ot circumstances. Among the factors

refeyant are

(h the nature of the deaision being made wnd the process fellovoed i
making it
() the nature of e statutory scheme i the wenms of the statale

Ny

porsuant teowhineh the body making the decision bemp quesiioned.

ONEIates

(3) the importance ol the decision to e mdiadual aliccied:

4 the epitimate expectation ot the person challenpimg the decision;
and

) the choice of procedure made by the ageney itselt

I support of this subniission, counse! eited the Canadian case of Baker v Minister of

S

Citizenship and Dnmigration (1999) 2 §.C R, 817, There the court, m considering

whether the duty of procedural tairness was an absolute one, sard:

The duty of procedural faimess is both {Texable and varnable and
depends upon an appreciation of the context of the particutar statute

and the rights atfccted ”

The Applicant sought to respond to the Baker v Minister of Citizenship and

e

Immigration authority by suggesting that Respondents™ citation does not go far



cnouzh and soomisses the support the case actualhy prves o the Apphoant’s canel In

Vi

pactictlar he vefers oo e dicta of e uial judge, part of which was ced

Respondents™ attorney . that case to the Tollowing ellect

S . . ' : . : 0

e duen o precedunt Lidbvness s Shesabhe and o verinbie

deponds en e aopie teen e coatont e e o abg el

S TR O S N P DT S T (Y PUR RS U F RN HI PR PR
\

Par achnisstoatne dosrr e e

Contained wilin
made usimg a far and open procedure, apprepriate o the decision
bemp muade and 1o statutors mstitutionat and socal contest with
ar epportimity for those atiected Lo put forward therr views and
evidence tully and have tham considered by the decision maker™

Counsel then aites the factors set out in the Respondents” sabmission above, It seems
to mu that the respense submission made by the Applicant in reletion o this authority.
docs not assist the Applicant.

Counsel for the Respondants, while conceding that there is a duty (e perticularize any
charge once is being called upon o answer and an obligation o grant such a person an
opportunity to present such evidence as he may have available, submitted that the lack
of “detailed charges™ was not latal to o claim that there was procedural fairness. In
any event, such allegations s were necessars were made known both an the heerines
before the persorncd commitice and bowrd, and in the Appeal belore the Mimister,
Furtber, Respondent contends that 1t s not true that the peried of Orane’s susponsion

was void for uncestanty L Te s correct to note that the leter from e arincipat, Mrs

\

For five davs from Narch 20 o

o thorne, didh say that Orae was boing suspended
March 28, Counsel subnnts that the Bducation Regulations do pornit suspension for a
period of up to 10 days and that even were Orane suspended for sixodays as the

Applicant contended, that would stll have been within the regulations,

The measurement ol any pertod has alse to be seen in the context of the hiterpretation
Act, section 8(1), which provides with respect to computing periods of time, that “a
period of days from the happening of an event or the doing olany act or thing shall be
deemed o be exclusive of the day in which the event happens or the act or thing is
done™ Morcover, pursuent to the Ddocation Regulations, ridays and Saturdays are
not counted as “school davs™ for the purposes of the suspension. It was accordingly

argucd that the Minister’s conclusion that the period of suspension commenced, not




' - . N
on the 217 March but on NMarch 220 was correct, This vas becovee onshe 217, Orane

was i factm school end o could not hanve been treated s being saspended from thot

day but enls from the nest succeadine oy The period was thersiore five -5 dans
onle There s o uneriainty
i conceded By the RC:{OHJ’(E‘.(\ et Orance vos entived s bednn ¢ i

being accorded notice and a right o be heard in bis ovn defence. (Cooper v

Wandsworth (1863) 14 CB NS 1805 Howas subniitied thar Ridee v Baldwin (1964)

A.Coopage 40, established the twin princinles that a porson was entiided to be given
notice e the charge agamst by and that be had avight 1o be heard in his own defence

inrclation o osuch charge. Counsel for the Roespondenis posited thar there v

adequate notice of the nature of whiat was being mvestipated inrespect of Orane by
vittue of the March 20 letter from the school. The letter spoke of Oranc’s agrecing
that he knew about a gun which was in the possession of another student at the sc
It was this knowledge and admission which was being “investigated™. But counsc!
alse emphasized that this had 10 he seen within the context of behavioural 1ssuces
chserved morelation o Orane and which had beon commuomeated o
his father These included his not attending classes and alicpations o his attempting 1o
recruit other students for gang menbership, Indeed, the father did agrec that he had
had mectings about Orane with the principal, When taken gether, counsel savs they

show that there had been adeonnie notce of what Orance v as lacing i the letiers o his

father,

Did the Applicant have an opportunifyv 1o he heard?

The fetter of Narch 21 mvited Myro Ridey to attend the mecting of the Personnct
Committee on March 28 as well as the mecting of the board of Governors on the same
date. Te s commaen ground that N Ridey did attend and participate in the meetings
and that Oranc himsclt was there, Te was given an epportunity 1o speak. Oranc
himscl admitied that he was not obeving school rules. Tt appears that Mr. Riley
accepted that the behaviour of Orane was unacceptable and that the child was pot
observing the rules of the schooll However, from the meceting notes of the father’s
conttibution to the dehberations, the opportunity was nol tuken Lo deny any
allegations. [t appears that he asked for more “patience™ with his son and sought to

portray Oranc’s behaviour as the result of his “attention-sceking” and his ewn absence



from Orane’s e Tees net without refovonee that at the mecting with tne Board o
Goevernors. Orane appeared to be deliant end without ranorse and seonicd Lo quicstion
why he had been broaght befere the boand. In these chroumstinees, counse! for the
Respondents save that there can be no question ol Orane pot hiving been given

.

Chancoio b herd s ovnn doicnee

b cited the cose oty University of Cevlon

In support of s submi=aren, couns

Fernando (1900) 1 WL R 233 [here the Clamant who hiad been o candrdate Tor the

Bachelor of Science degree at the University, Fle was accused of having had pricy
Knowledpe of vertain pacts of an exammation papar, The evidence against him was
tahen from wimesses g commission of engoin. He was Tater irterviewed by the
commission Howas held that he had been piven o reasonable chance o be heard s
defence. Tt was the Respondents” position that this Applicant found hinsdd! in an
analogous position. Further in response to the Applicant’s submission that be had not
heen provided (in the letters to his father), with sufficient pm‘lticularil_\, the details of
the accusations which hie was (o mceet, counsel was of the view that it was not
necessary, mevery case, to quote chapter and verse of cvery allegation as “an oatline
of the charge will usually suifice™ (See the dicta of Lord Denning, MR in Re

Perpamon Presy 1971 CH38% (o tins cilect). In the contest of toy matter, the

Respondent are content to rely upon the view of the suthors of Wadeo Administraine
. i

Law, that what s required 1nosubstantind adhorence (o the principles of procedurad

fairness. This, ope of the complaints beothe Appheant that the failwre to provide his

school records to his counsel before the hearing, cught not e be seen s breaching the

principic of procedural frness, since the records weres i tact, provided belore the

resumption of the adjourned hearing before the Minister

In George v Seeretary of State for the Environment 1979 37 P, &, R, 188, the

principle that there must be substantial compliance with the rales of procedurul
fairness was re-iterated. In that case, the applicant and her husband owned property
which the local authority  wished to compulsorily acquire. A requisition for
miormation was served on the husband and he provided the information without
advising of his wite™s interest in the property. The propeity was aequired over the
objections of the husband at a hearing which the applicant did not attend. She apphied

for an order to quash the acquisition on the basis that her interest had been. Jt was

14




Pt the netice ot reguiisizion, she

relused because, although she had not been servee

had been avare ol and had done nothing betore the acauisition order wis made,

Nt rospect o e subnnsaen By Asebeants couneel N Sentor=Socith tha the

Regufation 300250ar coudd beoan oral veporte Meo Mandey tor the Respordentis

disnprecd. Shio cited the refevant part ol the reenlaton sonieh s set oot below,
{20 Where the principad suspends a stadent, he shalt forthe il

(a) pive notice of the suspension (o the siadent coundi’ and the

parent or puardion of that student; und

(b make a Report o the Beard, stating the reasons for the

SUspension,

In the course of the hearing by the Minister, she had heard that sebmission and the
submission by counscl for the Board who advanced the view that there was nothing in
the regulation on its face that required that the report be in writing, The Minister had
agreed with the latter submission and i Respondents” counsel’s view, there was g
procedural impropricty here, such as (o torm the basic of invalidating the Minister's
decsion, o his response submissions Mro Sentor-Smith sugpested that there was
support i the Baker case cited by Respandent. for the view that the report et the

principal should be in writing. Appheant’s counsel cited addition dicia of

10 ot

which suggested that procedural fairmess would requive a writien explanation for o

doonten, this presumable wils o oview to calling o cuestion the tack of o owritten
report by the Principal pursuant to Fducation Revulation 36(2), The triad judpe had
sand thoere that itwes:

ConOwW appropriaie to recopnize that, mocerluin circumstances,
imcluding when the decision has important significance lor the
mdividual, or when there 1s a statutory right of anpeal, the duty of
procedural fairness will require a written explonation tor a decision,
Reasons are required bere given the profound importance of this
decision to those affected”

As Lindicate below, my view is that the written Reasons Jor Decision provided by the
Misister fulfils the obligation for such a report, if indeed one does exist. tor it

provides the Applicant with the material upon which his application may be based.



i

ot

The third ground ot the application Tor cartiorart o guasb e decision of the NMinisier
as achvanced by the Apphcant was that the Minister has breached the rales of natural

Justice and ignored or misunderstood the Bducation Act ard Regatations, There iy o

ratt of specific alleganons which swere put forvard os previding the sabstratim tor
e conclusion. Thesc mclude the s oriton that the aq pond vocese o the N
NS TR SRty cocon it reiov ot ey, tal Ui s Bae svniien stalenients

were redied apon; that the deci-ion of the Beard woas uracasenable o thar i fanled 1o

{

Gt o short tinae and

take mto account the fact that Orane had cndy been at the scheo
had not had tme o be propedts aschrilaed inte the school communitys that the
Minister's decision was a mere rubher stamp of the Board's decision: thiat the

Mirister failed to apprecate the meaning of Regelation S0c2(hy I cocepting tha i

repont required thercunder, could be an oal one T have not adverted to the crineism
as o the reference e regulation 38 of the Lducation }\"cyu?:x:mm as 1t seems roome that
that was clearly a nustake in reference. (There is no cvidence that there was any
reference to the provision in regulation 38 in any of the detiberations). Some of these
allegations have in fact been mentioned above. Taken together, they represent an
asscrtion that the Minister’s decision was one that no reasonable decision maker 1
that position could have arrived at, and therefere represented an unlaw ful exercise of
discretion. Counsel for the Respondents suggested that the court ought not to aceept

cited the well-known case,

<

this grovund as a basis for granting cortiorart and

Associated Provineial Picture Theatres v Wedneshury Corporation (194%) 1 K.

223 as the focus clayseens morespect of the test of regsensblencss Towaes submitied

that once the act being called mto guestion was not unreasongble i the sense that “no

reascnable person could  have  arrived  ar the decision™ (CWednesburn

unrcasonableness™ per Lord Diplock) then 1twas not open to the court to second guess

the decision. The couwrt is not sitting in an appellate capacity. 1Uis a court of review.

Thus, says counse! for the Respondents, the dictum ol Lord Greene, MR s

instructive, The learned Master of the Rolls in considering the discretionary excreise
of pewers conlerred by a statute said:
“Itis true that the discretion must be excercised reasonably. Now, what
does that mean? 1t has frequently been used and is frequently used as a
genceral deseription of the things that must not be done. For mstance, a
person entrusted with a decision must, so (o speak, divect himself
properly in law. e must call his own attention to the matters which he
is bound to consider. He must exclude from his consideration matters
which arc irrelevant o what he has to consider. I he docs not obey




these rules, he may troly be sard, and oflen is sard 1o be acting
Sunrcasonabiys Senikarhy, there may be something <o abswd that no
avowrhin the poveers o the

sensthle person conld ever dream that o

v Poole Corporation

authorty. Warminaeton 1

.:_ Tf.,. ¢

example ol the red-he

Plhad 1s unrcasonalle

aimaost be deseribed as b

NNt one dlicting

1 for Onane’'s

(was W

Counsel rejects the submission by the Appl

antecedents o be considered inocoming to a Jecision s to whoether he shou

expetfed. ndeed. 0 was submitted that 1t having been saised by counsell it

incimbent upon the antecedents, Nor iow

nicaled by the

ere any ment in the submission that the reason co

was

ion, that it was in the best interest of the school, was vlira

vires. | accept that the Mmister’s decision in upholding the expulsien cannot, in any

be compromised by the fact of a recason given by the Board. Tt is essentially the

decision of the Minister whik s must be the case as

is being catled into question. i

e where there is an alternate remedy. So the decision of the

Judici

d could not itself be subject of an opplicati

o

aright of appa

1o the Minister. T'urthe

take mto

recogiiizes the r

of the mstitution™ The

to have o deirimental effect on the

Athe principal

schoul are therefore clewrhy part of the e

i alse worth noting that the excercise of the dis

depends upoen the principal forming an opinton which he bona fide holds

the

One issue which the Applicant’s alic

ney stressed was the proposition

determinin

statements made by the minor child ought to have been exclude

1

er Oranc should be suspended and or expelled. Counsel had argued that the

whe

Fhat they ware

Minister's conclusion that the statements were properly considered o
voluntary and not coerced, was “dismissive of the sacrosanct rights of the child™. It
was conceded by counsel for the Respondents that were this a criminal case, that may

have been a more tenable position However, in NMathon v Air New Zealand (1984) 3

17



WL R SSE Tord Dyiplock i thie Privy Councrll seemad 1o pul the dssue beyond

doubtwhen he distingashed the approaches o the ruies of evidence as hey apphicd o

civif or crimmal cases on the one handsand disciphinarsy proceedines, on the other Te

sand b pagse X of the report
Nioorvestinative ongint e facts Pooa bt o coagers s
nenbed oo ERETEE SR EHE N S VO PO AN I O IR
constitutes the reevlar tashe on Hhen court Jadyes.

And at pace 8700 he staed that the rodes ot netore! ustics can
“he reduced o those tao that were reterrad (o by the Cowrt of Appeal

Fagland m Reg v Deputy Indastrial Injurics Commissioner Fa

Parte Moorce [1965] 1 Q.B. 456 . The st ruede s that the parson
miching o Godime o the oserdise of such o jarisdiction mst base his
decision upon evidence that bas some probative value i the sense
described below. The second rule is that Tie mst histen Lariy 1o ans
relevant evidencee contlicting with the finding and any rationa!
argument against the finding that a persen represented at the enguinr,
whose interests.. . may be adversely alfected by Jt, may wish to place
before him.....7

Al pagpe 821, e continued:
The technical rules of evidence applicable o civil or criminal lzation
form no part ot the rules of natural justice. What is required by the firs
rule is that the decision (o make the findmg muast be m.\c\i U0 SGsi
material that tends Jogically o shony the existence of facts consislent
sith the finding and ot the rease ning supportive of the feding, i i
be disclosed, bnotlapicalls «elbcontradicton

fowas Respondents” consel s viess thethere bad heen no Freach of o cnher o these

principle as arpcalated by the leamed faw lord

[Uds necessary o reat with one more aspect of the Apphicant’s case given the way the
amended Fixed Date Claim Form has been dralied. Ttowill be recelled that the
Applicant sought o declration that the Minister's decision “and by extension the
decision of the 1™ and 2™ Respondents was null and void™ and should be guashed
because it was arrived at by o process which was procedurally Hawed by unfairess,
Respondents™ reply o this s that the appeal before the Minister gave the Applicant a
second and Teurative” chance with, essenually ) a de nove hearing of the entire issue
before the Minister, It was submitted that this would have been suflicient to cure any

defect in the carlier proceedings. This view is supported by the Privy Council case of




o
T

Calvin v Carr (19793 2 AN E R 4440 0 case tolfowed i the Jamadcan Com of

Appeal decsion of James Zaidie v Jamaica Racing Commission (1981) 18 JLR

131 oy Foreter i crearer detnd below 0 probabiv should also be noted, en
possant that o e Moo s vevdon as o e cvertarre b o she Susas o nrocedr
Lt : THCIN. * : » : : RS

decetons atthe Tevel oF e s hn civen e i et bedh e vt ol e sl

in fookime at the athrdin e evidence presciited by the respective partios there s ot o

Potween the parbos turs essentihi

fot of dispute over the facts: Rather, e issue R

uprny the view which i taken of the deeal cbicot of the evideace aecepted. The

;
'

questions o be answered by this court are whether tic decisione of the board o
governors and subscquently the Minister, or either of them, are flawed by unfairness
in the procedure by which they were wrrived at, In particular, the court must determine
whether there was, multple punishments. falure o suiticiontdy detal the “clharges”

which Oranc faced as well as the possithic consequences of bom

those Chareessa Lifure foooihve Orane o chanee e be heard that s o breach of the cned

dlteron pogyveor rele.

N O | N NN . Lo
For e reasons soboat biorenn Dl e ormed the vien o

the ruios of naturad st cvher

the bebrour o e prmcisal and board o

1 1

governers or that of the Minister of Education, T belicve that ihe communication

between the sehool and tae tuther o the child may have idesd been maore explicit i

terms ol setting out the oxtent ol the concurn the schoo! Liad with Orance™s benaviour

ctiers of March 20 and 21, swere sent

At the same time, it must be recognized that the
at a thne before the mvestigation and veport required by the ducation Regulations
woutd have been complete. Tt seems to me that to have cutlined i more specific and

o Laced betore tie mvestigation was done,

detaited terms what were the “charges™ bom

5

may have opened the scheol to a credible charge of having deaided, @ prioris on the
student’s puilt even before investigation was dones As it waso the investigation
required by the regulations could proceed in an objective way. | also aceept the

submission of the Respondents that the entire context in which the letters were written

and the ultimate decisions taken must be taken e account. It s theeefore quite

19



Juonlacd

n'f_ .f/,'
i

Oranc's fathe

are central o

not extrancous maticrs, b

wers to be taken

CCS O]t

Fmily circumed

poptiation cannet vars v

Tative,

be

rod of suspes

tha one po

!

and the deer cltectively d

that regard, the Minister’s interpretation as set oul in her decision with respect to the

12 on a day after the dav at which the stude

effective period of suspension commenci

law o that regard, Taceept the submissio

was at school, 1s correct both in fact and

of counsel for the Respondents as o the consed

ences ol section (1 of

f the fett

av have been intended by the writer

Interpretation Act. Whatever

to the T as spelt out o that Act that we nu

ok o the elfect of the words used.

¢

N IR
GOUiuvdnr |

at the «

The werms

VostUsDe

unde

tons, 1 SUthere!ore be

during

so endanye

nvestigations may be such as

mdings of those

ot the rules that the

“schond, that the correct deciston 1s Lo permanently

prospects of proper discy

in this procedure. do

separate tie student froms the schoe tind nothing unfa

aent. Dalso hind it

than anc punis

for a conclusion that there was mo

find any bas

instractive that in Regulation 30 (1 (a) allows the princtpal 1o suspend a student

v that student is hav

where, “/in his opinion” the presence ng or iy likedy 1o have a

icve that the cffect of thisis

detrimental impact apon discipline in the institution. 1 beli

two-fold: first, it allows for the proper exe

of the principal’s discretion and

s

nrs counsel, that expulision “in

secondly, it defeats the argument made by the

1 action.

the interest of the school™ provided animproper basis for
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Despite the protestations of Mo Semor Soth o the contrarsy s ©reore thng b ooame

agree with the submission that the Minster mereh rabber-siaomped o deasion of (e

Gy ernore ef te school On o the contrary . 1 is e that

DU s ensurn it ol oaliers b roTer o e were put betere hers Indec b e
‘ ‘ [ . | ! ' i N

S N I h S o OnaneT o
to be provided wish s schoe rocends ond neoalie b tonad sehmieaons hosed

thereon, ~hoald that be fcond v bo advisable Indes comtex it dittrealt to conclude

that the Mindster merely acted ws o rabber stamp, Based upon the Loreeomyg finding-
of tact, Tdo not beireve that there vas ans unreasonableness i either the decision of
the Boord of Governors or of the Ninister. These decisions are theretore not
revicwebbe on the basis that ticy are ~o unreasenable that ne reasenabie person o
bady could have come to them

i

Nor do | believe that there was any unfarness in the procedure i wriving at e

Minister’s decision. [ hold that there was nothing improper in taking into account the

fact of Oranc’s written statements mowhich he acknowledeed s mvolvenient o

unsavoury behaviour, including auempts et recrwiing othicr stug > be members of
crimvmal ganes, and the attempt o purchase o gun. T also aceept that hus {ather hod

been made aware, o sullicient detadls of the thines o which Orane was being

avonseds Noreover, e vas ginven aochance o present Orane’s side at the meetings of

the Persermnel Commitee and te Boord oo Morely 28 and ideaed ot the appeal boetore
the Mhiister whore connsel was abse presents There s therelores inomy vicw. no
unfarness in the processes, therciore, o give rise to o reviowable breach of the rules
of natural justice and particularis the rates relating (o beimng aware of the charges
betng made against one, and the right o be heard Tt was the essence o the

Apphica yosttion that there was “unfairmess™ by reasen of the breach of the rules of
! :

natura justice,

In commg o the determination recorded in the preceding paragraph, it s usclul
bear in mind. as counsel tor the Respondents submitted. that the concept of

1

CuntairoessT s net a steiet and absofute one, Particalarhy in matters such as discipline
in cducational institutions, one has to be cognizant ot the fegislation which is being
considered as well as the context. In this regard, 1t is correct 0 start with the

proposition that, as a matter of law, a person is entitied to be told the natwre of the



Charges that he s facme and be givery the vight o be heard, and i the case ol piinors.
& heel & [l

to have someonc inloco parentis, put his case forward. (See Ridge v Baldwin chicd

above Given this premises D bhelieve that it is incumbent upon this court to show whe,

RPN ] et IURTIRN Y i N 1 PR PR PN O {
cven b Do wrong mosay g that there has been no unlidmess, the decision s ed at
by othe Nsior o the osercse D i tadependent cieserion by et by

In & paper cn Daseipline and Procedural Fairness™ delivered 1o the University of

New South Wales' School Law Alert Seminar in June 2008, Austrolian cducation

fuw specialist David Ford. caplored the concept of fairnoss us 1t was aceopted in

difterent Commonwealth jurisdictions, He chuacterized e paper as bring “abont

Looalford students procedural fafmess when

schoal discipline and  the need

idiministering discipline”. The fearned atterney hud this 1o say:

du

School discipline. or student management as some schools refer to i,
generally s aimed at providing a safe, caring and happy school
environment in which students can learn and grow. Schools use
discipline not only to demonstrate that there are consequcnces fur
unacceptable behaviour but also to help their students 1o become selt-
disciplined. The consequences of breaking the rules can range from
minor punishments through to suspension and expulsicn. My focus in
this paper will boe the pead Tor procedial fairess when considering

Vi i1

SUSpPLsion of expulsion

Wivatis procedural fabmess?

Procedural fimess (or natwrad justice. as many lavwsers pretor to call
it refers 1o a body of principles that have evohved o provide faimess
to people who are bemyp investisated or charged or whoe are the subject
ot administrative action which may adversely affect thom. While these
principles are gererally becoming better knowan, it scems that, almost
as a result of this Lamiliarity, people are losing sight ol the fact that
procedural faiiness usually means simply obscrving practical fairess.
In cther words, as Yoeung O said i Hedges v Australasian
Conference Association Limited: {(2003) NSWSC p. 107 at page
121

Different situations will give rise to requirements of satisfving

the general principle of natural justice in different ways.

He continued:

“Fairness is not an abstract concept. 1t is essentivlly practical. Whether
one talks in terms of procedural fairess or patural justice, the concern

22




ob the Tow is o averd practical mpustice. Mason Jodi the Hich Court™s
Wion v West, J1985) 159 CLIR SS0 at page 8851 sands

Jocision

Phe exprossion precedural farmess™ more apthy convens e

rotien st e eable oblivation wooadeps o proce dores v ool e
appropriate andowbeled te the cirvannstances o e particc b

e also said,
Phe entical question i nicst caaes s pot whethoy the principies
of natura! justiee apnby T what dees the dute tooact Tardy

require in the Chrcumstances e particular cose !

In Ry Governors of Dunraven School, ex p BicEnglish AL Crvil
Division, December 150 1999 reported The Times Junuary 50 200003
sSedley Lol the nglish Court of Appeal said:
It 1s a proposition too vbvicus v require authority tl
fairness demands inoa particular situation will depend on the

1t what

circumstances.

Al these Judges are underlining the importance of the particular
situation when determining the content of procedural farness, This is
cepecially tmportant moschooels where the circumstances may relate o

very rivial allegations or toovery serious ones

Fadopt as a correct statement of the emerging low on principles o srocedural lhirmess

e Procedaal faire-s

m school expulsions, the views of the fearned author of the pap

oo busie rioht ol e individaats dealing vty authoriness b madn duads shoald hae
a legitimate oxpedtation that o decbig o witle autheriiies sack as the Moy o

Education, they widl he accorded procedaral Tatmess.

Lord Diplock in Council For Civil Service Unions v Minister For The Civil

Service [1985] AC 374, At pp. A410-411 of the judgment he defined the three maodern

jurisprudential bases of actions for judicial review of administrative action. These he

said, were “iltegality, yrrationahity and procedural impropricty”

He sand this:
By firrationality” I mean what can by now be suceinctly referred 1o as
Wednesbury unrcasonableness”™ (ASSOCIATED  PROVINCIAL
PICTURE TTOUSES LTD v WEDNESBURY CORPORATION
{19481 1 K13 223) 1t upplies to a decision which is so ocutrageous in its
defiance of logic or of accepted moral standards that no sensible

[\
W



Vot {oo il Ji

purson who bad applice b mind o the goestion 1o be decided couk

hove arrnved at

Tesv i be chear fron iy reasoning aboves that Trogeet this as o basis 1or overtorning

the dectaran ol the NMimister. T i relation o the third head articelned by o
Pricloch thar much b iy Applicont s crsanreye bas been dhrecre s The weaensd s

fora nad this 1o san on that houds

Fhave desernbed he third Biead as procedaral impropricts " rather tan
'

tarture Lo observe bhasic rules of patural qustice o fatlure o a2t with

procedural fairmess towurds the person who will be altected by the

decision, This is because sueceptihitin: 1o judicial ie

bead covers alse fediee Dyoan adinnisirarive oaibunad
/ laid_dovn_in e

procedural E

.

pastrment by aviich iy i

Sadure does rol ivaolve any

' in Lord iploek’s forniatitio

Fam satisticd that under eidher “inb of susceptibiliny

of this basis, that s, the failure to observe procedural rules taid down by the
[ducation Act and Regulations, or the demands of natural justice, the application by
this Applicant must fail 1 find no acca my which the Minister has contravened the

38T ol thie reculations in the roport

& (L O e gitidiions in D]
S !

Clas o b
i

reguaiations. For exaniple. the ve
ol the Porsonnel Conmmmittee to the Bourd ot Governors is clearty . as e supeested
above, anerrer in giving he cotrectretorence. The report, inrelevant part, savs:

Alter going through the regnbiion, section 38 under disciptinary action to be taken
e, the board unanimoushy veted for the exputsion of both stadents”

The cegolaon which deals with s gz e fact regulation 30 and aor S8 have also
alrcady intimated that Tagree with the minister’s finding that the report required 1o be
presented under regulation 30(2)3 L), consequent on the mvestigation, may be an oral

report. Nothing said by counsel for the Applicant shakes niy fanth i iat conviction

Having made the findimes and held as T have hitherto stated, there remains one issue
of substance which needs to be explored. That is the issue of wheather, assuming there
had been some unfairmess in the onginal procedure by the Beard of Governors, that
unfairness could have been cured by the subsequent appeal hearing betore the
Minister, What is the curative efteet, i any, of a subsequent appeal which is not itsel!

flavved,




tivot

feowill be recalled that 1 was the submission of the Respondenis™ counse! than
notw ithstanding any breach il nataral justice i the il part of te proccedimes, the
court had to look o the entire proceedings, The offect ot the bearing of the appead s

to provide aode nove opportueit e Apphicmt and thus core ane deleat molie

: Tie el il e e Calvin y Care (1979 2 A1 TR

S That case was considered and appbied e case i the Tomatcan Full Covrt i the

cise ol James Zaidie v Jamaiea Racing Commission (1981) 18 JT R 131,

Pt cut in summary the head note of that case and e holdimes by the Jamaican

Cout ol Appeal,

Ihe Applicant s o lieensed raceiorse truner and o member ol the
I
Jockey Clab of Jamaica, As avesult of a complamt made w the Jockey
Club alleging that the applicant Bad false!y entered his horse for a race
o g t R 8
by shodding same with “racing plates™ instead i the approved plates

el
the race and in the absence of any permission to do so, the

{er
13921 O HHE dDSUNC

applicant was summoncd by a notice stating that he should appear at
the procecdings {or the purpose of enquiry into the allegation. The
notice concluded with an intimation to the applicant that he could bring

'

all persons who could give evidence relating te the meadent. At the
fed
Liv

} [
o

procecdings the report of the alicgations were read and ver
applicant made  his presentation without  asking  for time  or
adjourament. The apphicant was found guilty of corrapt proctices and

Swoarned offT for two vears

Fle then appealed o the Tamarcar Racine Comssion Ovhich is the

boa

yentertam appeals Gom the decsions 1o

I N 1 4 SN AR Vs .
statulory bHeds Lln:;w,\uu'x [SIEN RIS

side statutony posers roviewed and

e

the Tockey Cluby which under s
dismitssed the applicant’s appeal and confirmed the Jdocion ol 1

Jockey Club,

The applicant then applicd by way of an apphication for an Order ot
Certiorart to guash the proceedings ot the tribunale, The grounds of
this application inciude - breach of the rules of natural justice, in that a
proper charge was never preferred: that no evidence was called to
cstablish the primary facts against the applicant; that the applicant was
given no opportunity to reflect on the report betore he was catled upon.
an inquisiterial procedure was adopted: and that the Jockey Club had
no Jurisdiction o find the applicant guilty i the absence of a specttic

charge and adequate notice thereot,

It was heid:
(i) the requirement to give prior notice o a precisely formulated
charge to a person against whom prejudicial allegations are to be made
will not be applicable where the person claiming 1o be aggrieved must



Croon s bal vwas by atfopad

be assumad o have hncwn or did i lug
o what was el to happen o i Dthe dnsiant case, the applhoant
by virtue or his *m*x“h"r\hip and knowledpe of thu upcml;mn of the

Clab fipew schat vaas beme alfeacd,

(i whore thare s esidonce Lo show tha o |\- e trred By o tebanad
et suriciors e or cid ot s for tne e enabie ."m, Loopreperd
dofond hinso b adnen the allezurons In';‘;f coriest iy thereie, b
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coatiret o by sech thena s Iy s cases the recerds and the noticw

shosy that the “m freant had suthiciont timic and that hie did not ash for
an ad ]UUFHH]LI L

gy swhore o R 04
gy any detect o the apphicanon of the rules of nutural justice by an

i

Cthe applicart

mferior wibunal can be cured by oa subsequent proceeding inoan
appetfate court or tribunal which possesses a clear power of review ol
the entire case or maiten. I tie instant case the appetiate procecdins
at the Rucing Commission being an entive review of the mauer, ans
defectwas therebhy cured: :

vyt s a scitled prineiple of Taw that a Court ought to consider the

entirety of the proceedings which took place both at the original and

(0 whi ther
ti

the appeliate tribunals before making a pronouncemient as o whe
r not there bad been a breach of the rules of natural justice in a matter
now before it In this case, there had been no such breach,

Fadept for the purpases of this judgment the heldings of the learned judges of the Fuil
Court, It seems Lo me that cach epeertic holdimg s relevant o the instant matter, In
particular. the haldimgs 2t 70, 03 Gy and (v)y are particularly instractive. And tor the
purposcs of cluctdatimg the Court’s view L the cavative nature of appeal procecdings,
Fadopt the 4 and S holdines of their fordships.

Fohave alse tound oorepoert of aomteresting Matavsian case which, while ot an
authoritative precedent, nevertheless provides an excellent commentary on the case,

1

Calvin v Carr. In Y.H Wong v Svarilkat JTong Leong Assurance Sdn Bhd o

NMalavsian Federal Court examined this specific issue ot the curative nature of appeal
proceedings which are essentiafly a rchearg, Thereo a company executive had been
dismissed by the insurance company with which he worked on account of the fact tha
he was implicated in purchasing wrecked motor vehicles which had previousts been
msured by the company. He was not given any epportunity to be heard in his own
detence and the Industial Court which heard his appeal hold that he should suecead
against the company on the basis that he had been denied o fegitimate expectation that
he would be given a chance to be heard. In the TFederal Court of Malaysia the

Industrial Court was reversed because it was held that the hearing before the

20




Industrial court was an onportunite tor the matier to be heard 1o o tidsome wan wh
would have negated any breach of natural qustice that bad litherte cecnrred i
Pt

process. Inothe somewhar Tenethy e trom his decision set our below, the jud

NMoled Aznn FOT eximined the cssue of il e appeals e follow g way,

EoCalbvin v Carr 11979] 2 AL FR 4407 119791 2 WILLR 7535 (v

fundamental dssues were dealt by the Privy Counctl regardie the
decision of the steward mauiny which disquahiticd Mo Calvin as a
ockey for one vear, and the subsequent dismissal of his appeal by the

J

Jockey Club Appeal Commitiee pursaant 10 the Australian Jocke:
Chub Act I8730 M Calvin’s arcument was greanded on the fact that
his purported disevadification by the stewards and the disniissal of his

appeal were void on the grounds miter glias that the stewards had m the
Nrstinstance faded to observe the rules of natural justice or farmese,
and their decision was therefore invaelid and that accordingly, the
appeal committee had no jurisdiction te hear and determine the appeul
from it. In rejecting both arguments and dismissing the appeal. the
Privy Council, speaking through Lord Wilberforce after thorcughls
examining its own decisions on the matter in Australia, Canada,
England and New Zealand, held [1979] 2 AlFER 440:

treach ol natural justice was void rat
declared to be void by a competent body or court, it was capable
of Baviry seme ctlect o exastence e law and condd not be

considered as being legelly non-existent. Assuming the stewards’

decision 1o be vord, 1t was nevertheless o decision for the

crisdiction to epteriain the appeal,

purposes o an appeal o the commitice, which therefore had
;
]

There was nooabsalute rule that detects iy ratural jostice at an

original heanng could  or could not be cured by appea
procecdings which hud been correcthy and tandy conducted.
However, where a person had joimned an orgamization or body and
was deemed, on the rules of that organization and the contractuy
context ui which he jeined, we have agreed o aceept what, i the
end was a {ar decision, notwithstanding some mitial defeet, the
task of the conrts was to decide, in the light of the agreemenis
made and having regard 1o the cowrse ot the procecdings.
whether at the end of those procecdings there had been a {air
result reached by fair methods. On the facts, those who took part
in racing were deemed to have accepted the Rules of Racing and
to be bound by the decisions of bodies sct up under the rules,
provided they received fair treatment and o consideration of themr
case on its merits. The appellant™s case had received. overall, tull
and [air consideration and there was therefore no basis on wiich
the court ought to interfcre.
In the appeal before us. apart {from the crucial question of whether the
Industrial Court was a compelent body to declare the dismissal null



and vord, our mai concern was wath the seeond decision m Calvin on
whother the defect innatural justice by Hosg Leong could or could net
be cured by the mngquirs in the Industrial Couwrt,

I deading sith the secend basues the authorive, scam o show that

there are v o categorios of cises at coch end of the specimim with

third cotepers coonpyingom bepaeen, The tost povedves coses whe
e rulos proecpde forpenearine b the cpesat boaroor o taller or
cntargod Tome e for eaaimpie, tudos and reguations of socitn b,

where the st howrng s superseded by the second bodos The secondd
category s where the complaicent hos the right to nething less than a
fair hearing, both at the ortginal and at the appellate stage
Having regard 1o the objectives of the Industiial Relations Act 1967,
we did not see why the reference under s 20 by the Minister in
dismissal cases eould not be considered as falling wnder the third or
mtermediate categery, albait closer to the first cates s v as a rehearing
ol the dispute, A stated by Lord Wilbertorce i Calvin f1979] 2 All
R 440 at p 447; [1979] 2 WIR 7585 at p 765
No clear and absolute rule can be laid dovwi un the guestion
whether defects 1w natural justice appcaring at an original

hearing, whether administrative or cuasi-judicial, can be “cured’
& ! , !

¢}
e,

through appeal proceedings.

Itis true that i Leary v Nationad Union of Viehiele Builders [1970] 2

AINER 713 at p 720; 119701 3 WI.R 434 at p 443, Meparry ] was of

the totlowing opinion:

[ the rales and the fow combine (o give the member the right to
afanr triad wnd the right of appeal, why shoudd e be wold that be
ought to be satisficd with an unjust tial and @ fab appeniy. CAsa
veneral ruie o hole that o fatture of naturai sustice in the wial
body cannet be cured by oo sutharency of natamal nsnce inoen

appeliate body

But in disagreemg wiah the above statement. as being teo broadhy

ated, Lord Wilherforce in Calvin 19791 2 A KR 440 af p 448;

[1979]1 2 WLR 755 at p 7606 held:
It affirms a principle which may be found correct in a catepory
of cascs; these may very well iclude trade union cases, where
movemaenl sobidarity and the dislike of the rebel. or renegade,
may make it difficult for appeals to be conducted in an
atmosphere of detached mmpartiality and so make a fair triad at
the first (probably branch) level an essential condition of justice.
But to seek to apply it generally, overlooks, in their lordships”
respect{ul opinion, both the existence of the first category, and
the possibility that intermediately, the conclusion to be reached
on the rules and on the contractual context, is that those who
have joined in an organization. or contract, should be taken to
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Padopt the excellent analvsis of the curative nature of appeala ol Teast sy those

circumstanees frke Caivirg where o duit rehicaring By oan impartad body rakes nlace In

my view, the instant casc fatls sithin that cateoory of cases witere tie first hearine o
suparseded by the sccond and thercleore any defect s curable in the subsequen

yossibility mfnnhumcss in the hearing belore
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hearmg. 1 am ¢f the

the principal and board, 1f there was such, was cured by the de novo hearing before

the Mintsier, The Minister is clearly i the position of a “subsequent bady (whoj is an

Iy and free from paotiohiny, capable of arciving at a fair deeision™, would

alse be prepared 1o heldl i that were necessary, and as Respondents™ counnel hus

submitted, that sinve cortiorart is o discretionary remeds s the court should sall

noto reiuse s grentoven 4t svere o b e view that thore had been

enercIse s disaretion

I that record. Tam anandia! of the drota of

1

1 i . 4 .
o broaet of e tales o naturad usi e

Vedneshury, (See abovey whieh |

‘/

the tearmod NMastor of the Rode Ford Coeene, e

fully crvbrace:

Fhe Courts must aiwayse Tthink, remember thiss fivst, we are dealing

with nota judicial set, but an excoutive act L. e

W ohat then, s the power of the Courts?  They can oniv intericre with an
axecutive authority il 10 be shown that the authority has contravened
the faw. Ttoas for those who assert that the lecal authority has
contravened the fow o ostublish that proposition. it is not o be
assumed prima facie that responsible bodies, like the lecal authority in
this case will exceed thew pevwers: but the courte whenever it is alleged
that the Jocal authority has contravened the Taw, must not substitnie
iself for that authority. 101 only concerned with seeing whether or not
the proposition 1s made good.  When an exccutive discretion s
entrusted by Parhiament te a body such as the local authority in this
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