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BET\\TF',' ,'1.\:'<1:','1: I~ILEY CI.'\I"I.\'\1

\,';D 'liE BO.\IW OF 'a OIU{ CASTLE IIICII SCIIOOL I'" IJI:FF\D\\'

A'i1J nlE I'RI:\C1PAL YOHK CASTU: IfIGII SCIiOOl. 2"''' IJLFE:\D.\:\T

.\:'10 .'lJi\;ISTl~YOF EDUCATION A'il) YOl;TII J"" IHFE\lDA\T

A;\iD TilE ATTORNEY C;I:,\iEK\L ..JIll I)I~FE\D.\,\iT

IIEARI): October 2.3,21 and 22, 2UOX

:'vlr. O. Senior-Sl11ith instrucled Iw ()',vvcst Senior-Slllilh (Inc! Cu. till' tile

CLlilll:111( .\ppliC(lf1t

:---li',.s 1:1sha. \Iank\ 'II1J \Irs. TruJ"-.\nll Di\oll-Frith instruckd b\ the Director of

State Pmccedings for the [~espondenh

Judicial Review of Ministerial Decision under Regulation ..30 of the EducalifJl1

Regulations under the Education Ad. \Vhether procednral fairness observed by

the ;Vlinistcr; whether f\;linister's decision tainted by any procedural unfairness

of Board of Management proceedings.

CORAM: ANDERSON .T.

()n Ihe I Of'!:lllllar: 2007, the thell \lillistcr,I!'ldllc:Jti'n,lhe lhll ;vb:-.:illC Ilclw,

\Vil,lI) illcl'cill:tl'tcr th'c \lilli,lCl') k1l1ded dm\1l II dccisil'n in II 11Ulki ill\( Iv ;Iig (hdlle

RiI,,:,. :~ j(HlllCr studellt at thl: Y\Jrk Clsllc I figh Schol!1 II1\..' ~!tLl\lc;lt'" p:II!J,';k:1

expuhi"11 frolll Yt\rk C1Q!c \\,IS appealed under the pn1visiuIlS I tlH~ Lduc<lti"ll

l~e,llul:lli()lls. pWllllilualed pursUilllt to the Lducati\)11 .\ct. j he appl'd! vV,IS Ixuught b~

the :\ppllcdrlt herein, \(rs. \1:1\ine Riley, !1lother of Orlll1e. ,1S Ill'xt i"riellJ, (Ig:lilht ,1

liL'eisioll (11' the Hoard of Manage!1lent ul' lhe school :1I1d the plincil':ll ur the said

scht\ol that the child bL: expelled 1'1'0111 the schoul \v!lell: hc hdJ Illlhcilll, l()r a

rcLltlvelv short period, bcen a student.



jill.' d!'I'l';li to tile \III1I';t,'1 liJhlc'!" iI,l.' 1"llkil[i< l il \d lllLI Ie Idilli 'I!' \\,1', diil',!I.'c! :11

,tlk": I iil \"L·l~lI,.\.ll LllltiJ<'.'" I t It...' li"~; ,l!),l iL'l I~I_idJd \l,lll~i~~i..·J]I~-ln iii ~lJ"'I\ lll~~.d

Ihe dL'l,i',i()ll H.1 "tISI'cnd :lIId t!len e\pl'! ()rill1e:, I hI.' dec'i .. I('!1 (1j thl.' \liilistn ilillllk'cJ

dUV'Il un \LI) 27. 2()U7, upheld tlte liar/i,.:'r d(,.'cisiun ot' tltc school bo,ml vvhicll h;\lj

i'Cl'jJ madc un the 2i\ hl1uary, 20()(,. A~ part ot' thi.: documents ill these pl'()cel.~dings,

thl~ ('(>urt ILlS been pn1vidcd VI, ith [I cop; 01' the transcript ilt' the :qlpC:i1 h.:(~)re the

l11il\i.ler dS \vell I\S the rni:li:;ICr'.s l{c:I',('o1l I()r the deci-;j')11 :11 v\hicll,hl~ lI1Ti\,:,j Thill

deci:oi(ln 01 the !\liniSler t!1C,:rcaJter sci Iii trdin an applicatiun J()r kave to apply Cor

judicial rcvinv and upon the grant ollca\'c, the lilillg 01 all :Ipplicatioll t<)r judicial

review of the !\1ini"tcr's decision, The I i\:ed Date Claim Form ddlcU April i 4, 2U()i\

and Ji!cd on the 15 lh April 2008, seeking the review of the Minister's decision, IS ill

the f()llowing terlllS:

lhe name (sic) /\pplicant, Maxine Riley (Next Friend of Oranc Riley)
u f 5 J 0 Tv! onza A Vl:1l Lie, (Jrl:all:r Portillorc in the Parish 0 f Sa int
C'atherine seeks J Judicial Review of the decision of the Respondcnts,
Ildillel) The UOilrd of 1he York Clst!c Iligh School, 1he l'rlllcipal ot
The York Castle High School both of 6 York Castle DI"ive, Brown's
Town in till: parish of Saint /\nn and the J\!il1ister of Educiltion 8::
Yuuth ,)( 2 N8ticlul l!crol:s Circk, l<illgs1llll 4 in the parish of Saint
.\11dl.:'\\ 1'11(; ,\tt')I/1l'\ Cencr~d'~ Dl'p(lJ!ll1e:nl is also a I{CSpiJlllknl.

The Applicant, ,\Ja,\ine Riley (Ne'\t Friend of Ur:lIlc
rZiky) uf 51 0 Munlel AVl~rHle, Crcater Porli11ure in tile
pJli,h ofSt. Cathninl: secks lhe 1()11c1\ving (Ji'dcrs

\b) The rcliefsought is as follcms:
I, c\ declMalion that the decision 01 the j\finistcl"

dnd by extension the decision of the !I and 2
Respondent is nuil and void

Ii, /\n order of Certiorari to quash thc decisilln ul"
the ivfinistcr of Education made on the I fl
Jalluary, ;Z007 set OLit in the l-1.ecord or
Procccuings scnt to the ApplicJnt's ,\ttorllcy-at­
Law on the 2"'1 i\fay, 2007 to permallently
c'\clude Or<:Jllc 1-1.iley from The York CIStle High
SchooL

IIi, No Order as to Costs,
IV, Such further and order relief as to this

Honourable Courll1lay ,!cern jus!.

2

(

(



IC) I he !'.I";llllld.., ill1 \\hicil 'olk'h Il'li,'! (,,',(lUi,l:l ;lJe ~h

I~ dle\1 s:

I. I ill' ]'[ ,inti :'~ l~e:'Jl()Il[kl1ls ,Ickd il11ill\\P":I'i;,
t1'II<lII"lIli', iliid III hl"I,'iI "I ih,.' I'l,k, ,>I It,lllI:,'!

ilistic,' JILl Ik' 1\")'lIl;:II!!l ;'\ (,I " ihi,lill,
!c~ i,I,II Ii 'Ii ( ,. til'" lilli,',:'. i'I\, I.
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I', ~ j 'I, • ,1 I ,I,. \\ 11

••..'..\
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F;lclual Background.

il

I I

Ill",:,:dllli!i IdJr'ih''o'o III lilll.III:: \'111 I'·, el.I!1 I,'

()1,1I1C f< Ii e I

I he clccisinl1 ld' til,'" Rl'~lp('!!lkl.1 .~ IllIt 1'1

k,'c'l'illt' II illl the I;;k~ \1!11,llllr,1! jw,:.i. ,lllll till'

EdllC,lli,'11 '\cl ,Ind l<q!lIl,l!iun-;
Ihat ther'e ~s 11,\ ,dk'I'r>:dilc {i'rm ,.1 rc'drc>,

dl ai I:lhk "

UC!i)IT c.\dlllilling the: ,ifhiavit cvidcJil:c \Ihich het" hell liled in til\.'c pluccedinl'.', j

think it is userul 10 scllJul the history as to ho\\ tllc matter ("'leIOpcc1 and rcaehed the

f\linister Ii),. findl cicterll1lllCltlon. It is COll111lon glound thdl Oil the 20 ~1<lrch, 20()(1, J

k.'tlCi SigilC(] b) the Rc\crcnd f\~lichdcj Cira!1cl!il, a~ \k:(' 'J"1"-''I' >t'
\. Ililllll],{li

, I ,1,.,
\.ll \il ......

, ,·1,,,,,,1',.
.-'\,..11\.)\.11 .)

•
[k, 'I J ,:/ \ 1d I I d f', c' 111 \.: ill. ,,11 d ,I Clcll CS~cd I() \ 11'. ! ('0 I:I.' 1< iIn, Ii1:..' t;) ii' " I' \ I () 1': :II C' , \\ : I"

1'lq,.IIC,J Illi Ielln IS .ocl \.Hlt [-dl'll

ll{l': 1J1\ jU~:1
--- ~._--'-'- --- -~--_ .._--------_._._-_._.,.._- '._-_._'--.. _.~ ---_.,----- --- "-

Ihe "L!ili,)1 Ihl'iid ill :, l11ectillf~ ill \l;J!\.'f; ],1. :'(11 til lil,'icie (iii ,I

c11'oCI[!lilldl) I1ldllcr regcll'cllllg J ~,lLldl'llt \\11,' \1:1' !\1L1111! \\ iili ,I 1'11,'(111'11

ill [,is pO>"I'~"i('ll. ['cxl'ilcd :J \llitkll ~r(ile ICllt Ir"lll \I'll! ~>fl (ll;:I]'

1< ill'; ,lbOLIt t[leil kl1CJ\\ iLdge Dr the \\ e'I/WI1

I hL'le \I,IS C\)ll~el1~L1~ b\ the li,',u',1 til illl!!C \11(1 dlld \('lIl Sllli It) ". ..
PCISOlJIlCI:ol1lll1ittec fill a 11II'Ihn iIJ\CSlii-',l\iClll oflhe l1JaltCt'.

1knce, )UlI dlld )\)lIr ~()JJ. OUlIle Rile; me beill~~ ill\ ikd lo llli~ meeting

\In \\CdllCSd;l\ \laleh 22, 200(1 ,It [ I :00,\111.

The klkl ld \1:Hcll 20, 2U06 \\:lS ('o[[uweJ by ,lllUlhcr letl\.'! cbtcd \Lil'ch 2], 2UO(1.

~i,l211l'(j h\ \1". Jl. Il.lI\lholll'" prilllipeJ! oj Yl>lk ("',ile Illi'h "",h'll>!. It \1.1.S ,ii".'

,jdcll',',~l'd [(\ \11'. Rile) \'hu \ViiS Ihe principal 01 the !'v1:u'dIS (j,II'IC) J llgil Scll\l\J! i!l

3



St. /\lljj' ~, Hi! \ :Il1d, :1:' :1\ lled ah .. 1 \ l~, (),',;11I.":' I,ililn 111:1: kll"':l \\:'1', 111 >In ll.-:'-.\j L: t

:,illlildl' Icrill" lo thili (d' \1:11"\111 211 ,Inti It'-. C( Illc'lil" :Iil' ,>'...:1 "lil il"':ll'LI11 dl'l:

J)\:Jl f\ 1I, IZ Ie;.

') ,'III >,,11 (11;:/\' I<,k\ iLl'" he"!J i\i'\'/"k,i 1,'t"1
,

',-1":1 ) Ii ti\ I, I"
: '\! I, - \ !, ,

,\ PlT"tll1J1el eUI1111l1lke meeting \',llllx held lu l.>.llLjUll iIJ\e~lig:.ni(lll,

llite, tlil' e.l:,c ill\()!vi/J!:, ).1"1111.'" '\...: I, kL'I1" , '{\Ill ill',' IL't;uiIL'd lu .1liL'lb,l

the 111\L'Sli~';:li(\il ,I', the Iclln "la'c.; I'il"t, lhe 1)(:'''011lKI cOl1lmittee'

meellng at <l:Ot) d 111. al1d lain lhe Hu,ml f\ lee! in~; :'11 I 1:1)(1 :1 111

\\1,.' I1wq Upllidd disciplin\' "" [ildl "UI Lhildl,'I] \\ Iii hL' tile ~rc(IIL'I'

h','il(' li,·j:lI-:c.,

IZCSI,eelrull:

.n. Hawthufl1e (I'd IS)

Principal

II sl1i'uld he nuted 1,.'11 p:lSsdnl, til;)! wllik 011s. lLt\\III(ll"llC'S Ieltel' ,quks that, "VOl! 'IIT

lequllTd to ,It lend Ihe ill\cstiiJ,i1lil l ll ,IS the Jettel stittee", it seellls to Ille th,11 lhe

lelcl,'l1ee, "lllvc"tigcltiUIl \IS the ktln stale:" I11Usl he a 1L'!CICJl(X, 111)[ to hl'!' 0\\11 Iettel

()f \ii\I'cil ! I. hut iiI the Icltl'/ rJI til...: jll'l.'violiS dil\ (f\ LII'Ch 2U) ')1l'nC<l h) the \I('e

ChilllllLl". I Jrtllcl, ,dll!t'LJ~':llhc klte'I' "rthe 2(!'" Icf~lled t<1 d IllLlc,tilli: tt) [(Ike 1'1:1>: \'11

tile ~.J ,\1;11\.'11 ::'C)r,)(J. it i" CUIlI11Hlil FllilJ!ld thell I1U I11l.'dll1t' tCJok 1,I(lce Oil thill dd\,

Il1stead, tlie c\ idcl1C:c \' llich I ,Ice\'pl IS tlwt the (1111)' l11eetiJ1i2s ill rilieslioll, \\el,' hl.'ld

Oil lucsd"y. f\LJrch 28. ::'006.

Il\ ,1 further ktln cd' i\laleh 2<1, 2(IO(J, :\11 Rik)' \\as achisul or the deCision of rile

lk,lld to cxpel Orane fiol1l lhe sehoul, In the w()lds or Ihe letter "The Board C,lllle to

lhc painrul decisirlll aJ'tcr slUll: illg the issucs that Orullc h;IS to be: expelled In the hest

iIlIn,:sl ollile s,eho.)!,'· The fllillext o!'th;ll IeUcr is set Ollt hclc\\\.

'1 he Board or 1\1anagcll1cl1t hac! its meetillg on TuesdelY, March 28,
2006, and you wcre invited to appear regarding the conduct or your
5011 OrilllC Riley.
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Ihe '\!'!1I:Clll'l. in the \\11',tc'll "lIl':11i i(,Il> l'IT\,:llied h:- h,:1' :lltlilrL.\-:1i-I:III. ,lrLI',,1

th~d till' :\lil1i,')l'-."j' ,d'l.dLh..'d:i\ili, ill (\'llljtl:.~ l\J hl:f \k'(i~ji)ll 11 1 l!ph\,Jd tilL \..1~\._>j~)l\\I) \)1111 ...'

BI';lrd 1'1' \'LIIl (IgCllll'1l I o! ihl' SL'!J,l'! liile' "130l:1'd") hild,JI(:I\1l rm:-:l'dt:rclJ 1I111;:illlC'("

I Ill'; \IJ;' ill bl'ch.:h ul till' I·uk.., cd ILlIl'reli !u~ii,'c Illlei th: 0,:i:li',i:r'.., dc,,'i·.i')1l Illl1,\[ I"

III iri i~'Jl·,!i!l:...',\. tl l' ( 1.1 !n~.iii _~,\1 ,~"'''C'~ ~J1;ll 11_ ....' i"il" \11"jj .ll 1 d''--'. ~\!l

'f t: j l j ! ~ ,,~ \ 1 ,:: ,) ,11 1 (,i i "

( l'Ill'l:lll'i, hi IllljJlICij[1 )11 [lie iL'c'hliil: "thl' l'I·III\.·i".I: ;:n.i t l )(' HI'(lld llIu..,t :il\,' !'l'

q 11:1 '!1l'11.

Ikr},'C Ik,tlillf' \I:th [hC>"lIh..,!;JI111\" i,·tle~ ['ili'",;d hI lhl'., ilj'jJli\.illi'll1. I hcliclc Ih,!! II

\\1".:Ie1 he l1:'i,r,)pri:Jlc to Ileil! 1\ itll II 1\I'c!'lllillill\ i.."lIC It is IUll'd tk:t the I-llnl:Cl'

;\Illc:lc!ed NutieT ol.\pp,iclli:JI1 1('1 (utln UICiL'h lik'd \pril1. ;'(JO:'; (\il hckdl eli til,,'

I'

A!'l'liCilll!, sed illg kith: [0 :IPiJly [OJ' jlldiciill rn iell. '.,1

terms.

t IT! iC'j ; J1 II, c It>i: I ' \\ iii '

I. Leave to flpply for .Judicial revicw kll all order of Ccrtiorari to qUilsh the

decision of the Minister of Edllcati,)n made on the J. of January 2007 sct

COlit in the !\ccol'd of Prch.:eedlligs selll to the Applicllllt'S ilttorney at lal\ ,'11
the 2"" of .\'lay 2007 to perll1illlelltly cxeluck ()riltle Riley Crem tht.: York
(~a~\Uc II 19h SCJiOOI.

J /\ declar:lli'Jn that the dni\i('ll "ithe i\lillistn is 111111 (illc! v\.lid
i\u orclt:r il~ Lu cUI,1S

Ihe Icrllll!ld, ('11 \\hich tllelt ilj,piic:JtI'\11 lIas h:lsec! \\elC Stiltcd tll I,\.; lhat'

I!h: I ~!lld =1 \ rZ\'<;p~;!Hil'nt'! (L.. tl~d ;JllprUl-:~:!'I:. Ui1J:l\\ full> ~l!lci iil b;"c;tcL \d t11l.'

rllle:" ,d Ilillula! iuSlicl; dlhi the l<q~lIi:llll'll)O 1\1 till' SlIhsidiiil') kgi..,i;Jli"ll (II

the ]·.dllCllli()J1 :\cl.

rhe 1'I 'lIld 2nd
!<CSpl)lllkllh did nell ,Id II ith pl'OCCt!Urct! laimess in C:lIT) ill~

(,lut its (sic) e1111) t.) C)[-;lIie Riie),
;, The decision (,I' thc' 3"1 !\CSPOlldc'lll i~ 1101 ill kCt'J'iilg wilh the rules 01' Ilallin"

IlIe,tice :lI1d tile I·,ducaliull Act and 1Zet:'1IIatie'ns.

!t i.., to be notcd that the (lpplicatiol1 ((\1' k:tvc tel ,Ippl) ((11 cerliol'2!i'l \Vas directed :ll

qU:lshillg the Mi"isler's decisioll, HOI\cver. thl' lixcd Date Claim Form wiJicll ",1S

filed 011 ;'\rril 1:1. :008, con:.cqllcn! upon the grelnt or ka\(> hy Order of his J(ll·clshil'.

CUlIltney 1).1:(' . .1, was in the terms set oul abO\e, in that it s\)llght

1. i\ declaration that the decision oethl' l\linister ~II(I hy extension the decisioll
or the I q and 2nd Ih:spondl'nts is null (l/lC! \ oid.

2. An Order or Certiorari to quash the decision oj'thc i'v1iniq('l' or Education .
from the 'York Ca<,l!c I ligh School.
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qli, 11>.111C gl'l\t111l~\ \,:11 \'.hiLI! tlli..-' l"l'!llL, \\1..'1\.' :-)\'li~i1l \\ ..';(.' 111-.'(; I' i'e

I, II:l' I ': ,lid:" 1< I" ii" i('d IlllIH' >1'Ll!:', l: I leil\! 1 I- "I' ill he'd, !: ,,1 11"
rllil'" ! ILII j til ]l,'"'\i\.'L' ,1)~l.i (!;,-' l~(' u:.l~i, 1\ _~(: "l' "cd" '-: ;,,1. 1 il,:1 t'l 1!
I ~ l'~:d II-q) /".1_1

Ill'i",:l1ii l<l'.'<"'lllh:'-..;11 Id!i\II:~\.l \!'lpi\ i "~I

iI', (ll: I' I (l I' ,i; II i\ j l' "

iii tiel' ,ill, I llil' I ,I I ,I'li I,' ,:Ihi lil "1I ,;", 11'

J i ,:: I i I ~ 1 \ .1

II!'- k',:I' Ilut Ih\.' kll1~~ Il ilh I" 1\1,1\.'1, L':lll' Il,:" n:llk'"i, ,"e' ,JIlL-I,'iit I,' 11i,1<

•',","s-·

1]('\\ c\'i:i::iiied ill tli,' I:l.\.:d Deill' ( ::lii~1 h'1"I11 il1 1':lrti('II!::r, I!,: i',I:I>1[ ( ! ie,I\ -: I', ,I, I'

:llk,\\ t!:l' ,\/1I,I'e:II't Ii,' :--l'l'k ,I :dl,i:ill\.'lle"-" 1('1 dlll'l 1.'1' \ ic'nli\"dli Li q.I;:',h :k'

Ui~", • j, 'i' :hl' \1il i~I", ,,j hill,'dlll 11 I'ldde .I11i ["\ I ,,'ill)- '. (in lii_' l)lllC'I' 1':l11d, 1lie·

'11)]11 "lIii ,] 1(1; llic~ 11'\ iev, "\'11 II lkc'!~1I,11i(l11 "I :it ll1l',ic~I';il)il 1,[ tlL~ \lilll:--[l'l' :mJ

11: exlcmioll IhL' dccisic'll (lj Ihe I' ,Itlet 2 l\1.. ~p,;lll!Ci1t, I Ilull lind \ c<id" II i:,

j1o,ssihlc tu argue that lu the c\lcnt Ih,lt the dccislOllS ul' ll,e [' ;ll1L! .2 'reoi'OJllkllls arc

heill!', culled illtn qucstion, this IllUS( have been applied I'm II ithill the pel'joel uf nim:t)

(l)(n CL!\S 111,lIld:lted 11) CI'!<, Ellie C.[)I~ S(l,(J( !)\[ the ,ail1C timc, Slllce the ,Ippe:l! Ie,

Ihl' ~,lillic,ICI I\,a, !'clmi."ible llmkl' the .\CI aile! Ihe rqull\i\111S, il \q-uld IlUt Il::\L'

hl..'I..' i 1'1\""\1 k: tl.') S,t\ th~d .iLil!i'-.·l~ll lTVt('\\ \\ 1
1
'l' enl\ :t\]III.\ Ie Ill'tlil

.J
lJtJC'-..;~il ,,{!> t11\,:'\ Ili.l:_ I ,lin >·,~j:.j~t:('lj t]Llt t!;l' ~\j~pi:~' i\':l 1\ I' I j l.)l !\':l' til" \.(.iU:-t

dll,! lil:llhl.: 11],1 11<...'1' I'll II ii) b~' dcll:llllll]I'cl i:el\'

Th~~i(,;lllrS (,;lSC,

I hL' ;: I, -1I1ll1, (, 11 1\ 11 IL h [I);,' ,\ 1'1 ' ;i\ ,I I II k:', ('\ II: I '.lJ ' !l ! iCII i 'I: : I.' I( [[, \ \e

I he I :lIId.? I<c'spcillclents ;ll'\ed 11111'1\)i'ctl). Wil':I'. iu:I:, ;:11,' iii hre:r" h "I till'

11I!c~ ot:'::rllll':i1 .ltlqicc ,1I1d 1~l'L)lll:1li,1[I~ ](i ,lithl' hluc',ltitl!1 !Zq':llldli('ih

II Ikll tl:e Ii 2:lld. Re,polldclit did Ii,'t !lei \\il!1 tJI11,,,,iul,Ji LlilliC,,,, 111

C!lIT) ill~: (\~Il Iheir dllt:, tl) (kllll' I<iie,'

III I hilt the:1" IZespl'IICkll(" (icci.,iull \\i]S I,Dl \\itl1ill the rule, ('(\',illll':i1 ,".,!ICe

,md the LI!lIe~lticl1 .\et rind I no hlliCiltioll Rl't:uf::ti(111': ,md

1\, Illat there is IW illtun,lti\ I' j<)11II uf redIL's~ ,]\dil:1h!c

I he ~l'ec'ifjc eOlllpl:iilits \t/Ille Appliulilt \\1'1(' thd[ the f\Jilll~ler's ckcisiuli, (j, \\ell ,h

tl]()~l' (Jt' thi.' Bl>illcl ot \1:11Ii1g'~lllCllt illlJ [he Pril1,'ijlul. \\Cll' 11I!t aITl\c.J ,:t ('ollsislent

1\ ill] th,,' luk~ ul !\.'llllr,J! .Il1Qil'c ,lid the [duC!II\'li \ll ,111;,1 I \Ji\U Fdlll',llicli]

IZeil:ldllUI1S :\5 jldrt ut' the ['"lllllch u( the Cl l ll1pLlllll til\.' ,\ppli'dlil'''' "itl)l'tll'." ;11."

SlI!'111ittcd th,lt the PrinCipal ilnd thc Uo,mL the 1'I illlel:~ l<espUJldcl1h. h;ld acted

impropcrly and llll1dl\fllli), had also hl'cllched thl' I)rillciplcs »fN3[1I)',1I Justice (lild the
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, .

~lIiTi'lllhJiil!:' the c\clu"il'i1 IS L',i\ ~'11 hi til,: prinell'!c ,\1 tlLl1 (tiL'!'

ill j, tit II t ion,

11)1 \\ krc', III the (11 ' II:i,)11 'JI lh~' j'iil,ci ,llJc- hcl1,l\ i. .)! tJ:l' <,l.k'll
;li:P,',il 1\ !)C :Ihill,rln;: IlL' 1'11:1: 1'::1 111:1:, \\ itll t'L' ::1'['11'\ :\1 ,I !I c'

!~\j'-l.''lt ('I' :.lll:trdi: 11 1\'1 ('i t tIL' 111;\1[(."1111 :ilt.' \li i:---h.'J II Ltil t d >[:_',

'l' '!! d ':)',"L i,11 \I'~ :1 :\!]-;' I! ';;'1~1,,'r1 11",,' 1 I 'I' ~Ii'.· '11'

"1 J '\I..'c'Ft III ~!"h.,~j~11 ,-"t:-:l.',\, :1 >liICL.',lll i'1L~.\ (iJd.\ )\':.' ."U'--{),---'il,L\.! ( " 1.'\\)L"dl.\.l

[11'111 :: l'u!,lk' C(IUL'lllil'JlII! ilhtituli,.'11 1IIIei (:Ih,'!' c!l'.\ih 1,,:\,' h(,"l l11iIC!C

Ii) ('Ike! 1111 ilTlpr"\t'I1l\'ll1 in the c"ndltet 1\lll1e ,tud"III .

•:):
,f ,\, Ili i i c' II e s j'~',j !i ~ 111 d 1 k IS,.' : ' ' npiI I I' c ! b\ !k' \1'1 ' I!L::i]i '11 ;'L lilli,I:I\ il l'\ idl'li'..C

is ilul [!1l Ictter (lj \lareh 21, ,'llt l! :id,!ll· ... ',ed Ii) hL'! illh:ld Id ,'II! , .. Ifiji ",iI 11,~'c1 (J

()r:lllC'S sLispension "JCJI li\T eLI:,s [ru!1i \ldrch 21 to \1:::\.'" ::'x \\i]< lII11::\\JlIl". Th,il

WdS the letter \\hieh had ;t!<,u II1\itcd f\1r. f\ilc: !o "Ilend II1cc\il1[:S ul thcPcrs()!!I1cl

('Oillililttce and the E3o(jrd G1' ~,,1(lnLlf.:C111cilt \\hlCh \\'crc tc 111 11111-;'> ;,.,1 t-" ,,., ,:~f I/-'l"c
J Ii' Illil \.. j lll\} J j I~I \ l~ J _'

invo!\'ing hiS son. She Rvers that the letter was void iWCCllh(, it \\ as cCjuivoe;d and

"I;kked ccrliluck". !t \\d', uncnt,:in ill tlut it said the silspell',i'm \\(le ,luted 10 he f('r

fj \l' dct») hu t the pc r! oj c itcd \\'L1S JC{ l:,'111:.- ~; i:\ d J :,:-;

It \\:,'; !'I1,uhlll itlcd b\ lC\lIl1Sel liwi [IIC !)rll1cil'!cs cd \111 Lli ai .Ilh! I,e \\ CJ'e "lei ()s~;1 \

,ihrlc' 1'.\ Ihl' S~'!)()e,1 L)"';'lrd lhl'l,'i)', L'\I'osill,l' !I:" .\ (lll,lr te, S,'\ ere I'rcjuekl'" 111

."
tllll! "in 11l·illJe! (II thcse I'icel's (lIClli'rc,~j)oIICkliccdid IlL' >,'!](\(,I II'rll1d:I~1 andUi' at :dl

(lppi·/'-.C !J)l' 1dlh\...·!' ~-l j \.:r ''1':)11 1-1:1! lh: 1\.T~,\,)j'i1'lL (\'lll111I;.L..:',-,'·, ill\C>! ~_dlii}!l'" l're' ill:

\:r ~\~~;l!ll:~1 ()I'~:!lC f\lic'/: lh',-TCiJ\ I(-"~'L!"in~~, 1.Ilcir (:lih! l'\!\l",- ld!!\ t:1l' !;ilhcr ~,,} 11::11(1", l('

thl' c"el'lt,'idtlllg I1l'cj II" the ;'rl.'l ' III:111011 dl1,j l'I'l'~Cll[i:li\';1 "I :11.\ dcklllC I

millc'atiilll hi icI1il'llev". CULllbClclll1ll'dl'd tlut the 1'11',ecdil1g.. 111 \\hich the ()rail('

\I,IS 11\,'!\cd ilt till' mCltll1gs ,)1 the !'c'rS("l1i1,'1 ('ulnll1illl'c dnd till' Il(',lld OrCil)\l'I'IIOIS

\\(,IC l1ut tl1l' Slmlt' de, facill)2 ,1 l'1ili1in:Ji charhie I!o\\c\'l'r. he SlIhtl iued tklt it \Ii:,

il111ll11b','nt upon the c,,'!1('l.d te' IC)I'J!1,tl:7l' the Ildlui'c of the "e!:,l \' t1 l l'h the :;tuck-Ill

\\as t~lell1l! (IS I\ell as thc pn1hahlc l'llnsequenees 01' thc heilling. '1 his. ill his \'h'\\,

amulIllll'd 1(1 j)IIKCdlll';d linCail'lIc"s ill breil,h oClhc rules e,flutlir,:llllqh':C.

AII(llhc: r tht' eumpI:Jil11S ill the ;lI ' piielll1('S i1llidllvit.\ \\,IS tllill lip til thc d;ltc\cl Ic'!

the heMing bdc)]c the 1\lillistcr, ()cldher ·1,2006, thc dpplicdllt had I)"t been pr,)\iJd

with the student's schuoll'ccords and "111illcrial relied upon (0 SUPPCII[ his c,\pulsion",

The ll1aleri,il \Vas slibsequenlly provided by thc sc!w(d Oil the prot1lptill~; or the
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IJL'l1elily h;!d IJLTll illlll'):,L'cl 11\ I irtll,' \ I IlL :,USP~'!hli'l: ,:II,i [I L' "lii 'Illl I ('.'.!,U!:,;"!

SC,',)11d1\, 11',' "el',; 3!:," u:IIC,:II,II!:' \1il1i,IL'I', 11,,'1\ Ih;:1 ,(II\..',I,,\I',C;\.'11:': hell\eClI tlie

:,,,h,) Ii ;111:1 till' Slu:l"'lil',, I'(J! ,'Ill. il,rl:L'd l)r tile Ct']l!,-' 11 \\ h:~_h tIle l'\I~liL~I\ !1

!\\(,) )".' !t'-.' ;111:1 \\,t.' li:l 1'1 ( i'llh.' \jl..\.'i'~! '1,:1 I :~, lot);' h :11\.' _"-~ I

lbl~L~I~[~~l'S~L(Ll~!J_L'

,I '\ I) l r 1.1 \ I.!' ( 1 t 1 \ l r! ;\ iJ -,~ >

Til,' i1i,pr')(Jch [;lke:1 in till' 1"(,'\,011'(' suhll1isSI')IIS l'I"'II,led h~ Ilil' l,zl'Sp',lliCic'llc,'

clJLlI1>el, II,\', II' h'I,llIl', 1 1'"1:"'>\." r d,;IlII1:i I\iti, :1 e ~;('U'i(! (I lh: ;Ij'I'!i::JI!,'I',

gnlill](ls (:\\ alid (bl wf'clher :lllCi 10 (kid I"ilil ~1"lil1(j (el 'C'i'ellill,::, COLmc! ['I\!",'
.,.,1"",'''1

:".t
!,zcs ,'\1, \LlJ1k~, <ct ('(11 the ;lllc 1":1\ \1 hlch I ,C \PI,I:,;'!ll I'll 1 Ill:'\1 ;11 d t"

ek':li\!1 ~II':!tL' I!kl Ih,',,' l{id IlCl'l IlI\)l',c1UJ<i, utiLII:i"". I I, illlwt :\':',':,( l!L'ill iL'lC ::, I

kll(' ,i!I'C'(\dv dCl;li'ceJ th~Jr1 dbu\\: ill c,Jnsidc'! illLi lh,,\[')'IIC;::1[", ',uhrl1i'osi\'ii:', She

till'll a';k:, ,he LjlJl'St!Oi1 whelher [hese ilil q .'dti\!IJS ,:111UUi1l [n i1i'Uccc!ural lillfilirncss, Sh,'

pn..Jpcrly' conl'cdcs {hcd it is trite tha! a COlnnlCH! len-\ du!\ nf procedural f~11nlcss is

o\\ul "0 ill Calle in t h js studen t ' s pm il iOI1. She pC's Its, hI)li CII,T, th;Jt the laIY docs not

f'll'\.' I']"C cD ';uLh J dlll) \\ itllC'[;l I1lc>re IJnd '.I,e puts IC'j'\\ilrcl lhe prcl'O';ltiol1 that "the

c),i~,lcll"L' u! Jl dUI\ .J proccclur:t1 1;;II'11css, ,im),liei1L'I, d,'<es 11)1 determinc "h,ll

requirements 1\ ill be applicah!c ill ;111\ f'I\L'11 sl'l u1 c I'CliI11S:;:lke" 1\i1l\)'lg th',' fdClUI',

ITln :lllt dll'

(I) tL,' nall:rc u f Ih,' ,k.,:J"iul1 being 111i:c1c iU,cI 1'1<' rrlce's I,dlu',', L'cI ill

l1laJ,iw; it:.:1 I, ) 1hl' 11 d Il ill' \ i' t i k' S l; ilUSChC111 ,: J J1 cI Iii L' Ie: I) : S (' J til C ,!: I! II k

I' :! I"; I Iii 11' t \ I hi,,! I : I;l' "') cI \ II ,d" i111' 1i1-' (: Cc ,s : h: j '1 i'. q Ue " : i \If i c, i
( )PC'l·:lli...'~:

(J \ the iJlli)l)rlclilCl' ul lil(, declsjel] lu Ik· lihlj .. leiLd diL'c:e,;,

(,1) tlil' Iq:lliI11i1lc l'\j)LcLltiUll ulthe pCIS"il Ch;llk;II!"ilg tile ,kci"IOI1:

ill I cI
(S) Ih\..' choice 01 r)l'()ccdure milck h) the llgellL) ihCll

111:'L1 ul'thi~) ~llbl11is;,jun, C,'Lll1scl clkd lht.? (:IIl:ldidn C(lSC ()!!~:II,,'r \' !\Iillister of

Citi/cnslJip rllld Immigration (I91}9\ 2 ~.C.H, Hl7, Therc thc C(\l:'!. ill c0l1si(lcril1~1

\\hether the duty o1'l'r,Kcdurallailllcss \I,IS dll abs"lulc OIIC, said

The dut) cd' procedural l~lil'll,'sS is bUlh fle\lble dnd \,\IIable unci

depend» UpOIl an appreeiati(\li cf the ClJlllc.\\ o!' thc pdrticul:lr ~,li1tuk

alld the rights ilf!i.:c\cd ..

Thc Applicant sought to respond to the Baker \' Minister of' Citizenshi~

Immigration authl1rity by suggestillg that Respondents' citation docs not go 1;lr

11



L' J1 '. ' :~ J~ d 1lI"s"'" 11L' Slil'l('illiL' (,,is: 'iCt:l .. ',lh 1\:, t' I!k \lrli~',illl'~ c,l< III

j1doiclildr 11\... rl'{~:I\ l~) (lie til\,~-ld ('11 lliL tJi(l! .ili\lgl..'1 p:lrl ()j \\:l]l,-il \\ d~ \..'Ill'(i lJ\

l{lISrOlldl'!ll,' ,JltUrIll'\, ill I!l,d l,i\l' 1,1 tiL' 1,)11011 jii~ e Ike t

I) .

: Ii.' UII I,li PI-i:' l'''\ f (. \ 1);,':-" l" :h.'\1\"\ ,'.1 I ,I I : I, c' 1d
li'-'I~I..':]\_!·' \';1 ,I 1 .I:I!'J \.' I.: ;)'1 I!l~' l " J1~\t t :'! 1 i';;; I.. ,i]!l L tel!\.'

(, j , t ~: I j ('\, 1 l J .!! t I ... · t:·;; II.- j j ], ' ; ; c; l

l',.'llL:il,;,.d \\i:! 'i l[ I ,,'Ii ,-' tl;:l~ .l.i,iiir~j",! \:ti\C ck',--'i 11(. Ji('

ll1illie lISillL' (i h!r illll: UI'l'J1 !'/(iCCdllle. ilppll I'; ic:(c 1(\ tlic (kCi"IUIi

he'jllt' lil:lde dnc! il e,L11LlIC>r, illSlitllti'I!I,:! (jILl Slll:::1 ('\'11 1('\[ ,',illl
;111 UI'PU/I,II~jl\ Il'r ll,e,',,' <il Ic"led 10 plll 101'\" ,ud lhell' \ l'\1 S mId

ClideJl(L' 1111h .lnd 11,,1L' Ihclll ccmid(/l~d b\ t!ie ,k,isi,'11 ",,!IU..T",
, ..

(',)LIIISl:1 thell ciles thc (:LllJrS ;,<! l'llt III tlic RC,Pl'ilclcllh' s,lhll1i,s:,111 Ilbole, II '(Til,S

Iu me.: th;:l tile rCS1WI1<C SliI'll1i>~i,'11 IlLI\k I,) Ihc\pplicIlli ill !'el;:tir'l1 til this alll!1mil\,

docs l10l IISSi'l Ihe Applil.iiilt

C('LinSel fur the ncsp()l1d~'nts, I\hilc cc)I1(~cclil1g t!lcil there is a duty 10 particularizc any

charge one is being called UrOll tll (]IJ\\ll'l and an oblif:(:Jlioli to W,U! such a rcr~()11 ,HI

opporlunil) to present Stich C\ iLien,c ,IS he may hillC iivili!;IIJIc, sLlb:nlllcc!lhat the lack

,)l "detailed chargc:-;" II liS not I:liil! tu ;i claim th,II tlll'le \1 ,IS Pl"OcCdLl!"iJi j~Jillles\. jn

,111\ l'\"l'lli. c.llch ;!lIr:[:,'lii)!1~ I", :Iere nc,'Cs<llr:- 11('1"\' mll('(' 1<11:11\n h'l.h ,il ihe !lC':'rincs

bc!,'rc the 1'\'!',,(11:11,1 <' WI'11111(e 1111<1 !)l!ll·,1, 111,,1 in till' \1'1;;.1-11 !J'..IIIC thl'\-J:ni,'·(lT.

Illnhu. !{('<!'lllllkl1l CI):11~'nd', (IJlll Ii lei IV); tlUl til,:t thc p:.:rl"d I'C Orcin:.:'" SIiTc'lhiUI1

\1;1"- "I "~i Jill" 1!I](c:l:linl\" It J', LI'!iCCl I,l 11,1k (Ii,d tile' kliCl I ,qj li'l' JirIKi!"ri, \Jr\

ILj\\~h\\rjl'~. di,! ~,l\ lJ:~lt ()rdii!..' \\,,> 1';':':ll~l,)lhr~' 1.J:.:d I~Ll jl,\ () \~, 1)"\,)):1 \,LlI<Jl ~~. t· ,

t\larch 28 COllllSc! SUb!1Jlh [!\;I'. tllc LdU(ei!je)!J Rq'lIl;1!iUII~ (k.' pun,il SltSPCI1SICI1 Ie,r (\

period III lip to 10 days dnd tl1:u CIl'11 I\L'I(, ()r;!IlC swpcndcd J;,r SiX days ,IS thc

Appliciilll cuntL'llded, th;iJ wOlild still helve been within t!l(' rl'~lI!atiul]S,

'Ill(' IllC(I')llrl'lll('nt \ ,r an) periuil h,I"- ;11~() ll! be secl) in the cunlL'\l ('I the [ntcrpre!;itio!]

!\el, sl~cti"n 8( 1), 1\ hicil pm\ ide:, II itli respect to cOllljHI!ing periocls 01 time, t!J,lt '';1

peTiod old,lyS li'olll (he happening ('/elll clcnt 01 the doing olany ilcl or thing shall be

,kcl11cd lu be exclusive oj the da) ill \\ hich the c\ enl happells PI' the ;let or tllill~: is

done", i\!OI'CO\Cr, !ltJl'sll;'nt t{1 thc I dllC":-l1'l1ll f{L"!'ldatiL1ns, ]'ridays and Salurdays ,ll"l'

not COllnted as "school days" 10r the purposes of" the suspcnsion, It \Vos accordingl)

;lrgucc! thaI the l'vlinistcr"s conclusion that the period or slIspcn"iol1 cOnlmenced, not

J :2
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Ull lilt' 21' \!(IITII hul 1)/1 [\ 1(11 c:i1 ~ :', II ;1\ C\lITecl. Ihi" \' ~\, hcT,l!"" f'l\ ,II,' 21 t (klk'

i\d,' in hel III :,c'luill 2nd S;, ,.:()(Ild 11,11 h:l\ l" been tIL'ii'ed ii', h,il'c' , \'';'c'ihkd l!-c f l1l :h, t

dd\ hl,1 UIII, 1'1\1111 III,' 11':.\,1 ",1.1.,',',,1111', d,\ Ilk pl'll\' I \11,', ,111::.';,'11' r\C 'f"

1'111 !' c '\ !,' 11" lille','I::,ili!\

it!, \.'\ilh;'.."t;lll 1 \ till' 1~i..'.',r·ClJl'cL"ll!" 11L'; ()l,ll]l' '\, 1.:111 t L' i; (i :(1): i l\ lii Li iihll,,~il I

hei:l!! :lCcCiICkd 11<'lie(' ;ild :J lih'lll t) h: hlil!c1 ill I'i' "\\i1 ekk!lCC (i:.(!.l.~'!:-.'.:

\\al)ds\\ortl~(IH(,3)14 en;'\iS ISO; Ii \\,h sllh:nillcd [h:ll H,id;..:e \ Balch, ill (1%4)

:li.~e 4(1. cSl<lhlished the I\\ill 1'llllCii'ks Ih:11 i1 1' ,T"()1l \Id~ l'lilllkd I,) h,' ~I\ell

JlUllll: I Itlll' chllge dti,iliSt 11!1l1 :111c1 liu' k h:hl :1 I iO,h! I ' !)e !1(':!!c! ii) hi' e'\1 Ii ekk'l1lc'

in illillh)il lCJ SliC:1! ch~:1 ;;':, ('OllliS,'1 1 !' the 1''-SI'lil,l, '1'< I ""j L.: 11::: ll:l','" ""

,ldcqUillc not icc ur lile Ildtllrc ,!, \\11,11 \\Ih bciili' il1\c',1 ,11 re~rcci o! ()r,1I1(, h\

vinue crihe f\lalch 20 Icttcl' fmlll the sc!loo!. The Ieltei 'pllke (11' Orallc',; 11tlceing

ihat he kne\v al)()ut Ct gun \vliich \\85 in the possession of'(lnntl1cr student at ~hl' schooL

lt was this knowledge and admission which was bcinU "illvcsti£'ct!ccf' BLI! counsel

(lise cmpl1:lsi/cd lhllt this h,ld 1(1 !·e ';,'l'll within the ('('lllcAt elf hehminurld ISSliCS

\\1::(:11 lldd hel:l) l.ib~,cr\cd in lTlatiL' !} to ()!·:lIlC ~l!:d \\!ticb hJ(! tl(::'L~il l'1:)inJllU!1!C,ltcd t()

his Lilhel Th~";c ill..:!lI,kd his IW[ dtlcllcJ:n;> elwses iWe! ,t! li(q-,~ i)1 hi" Clitelllptlli" tl!

falhu,

"hl'\\ 11:!1! thlT,' h;;d h,Tll ,i,IL":ll:ll,' Ilul:,'l' ( i \\ ILl! (liane' \' l'ki!lL' I:: the !elln< iO hi'

ITelll!! l'lhn ;,(lI\iClll;. (01 g,II!!! 111l'lllhl'i'sh 11 II:dccd. till: !~I'h::1 did ~,ICC thett he hi! i

.: haJ mCdilL'S :J!JUllt (kille \\ jill Ihe pll!llij';d, \\ h~'11 takeli Ihn, (,HiIlS,.:1 sa Ih,'\

DidJhc '\PJ2!i.c.:~h:nc:t1lopporlllnih 10 I)e heard'.'

The leIter of f\l;JI\,h 21 i'l\ ited !,h. I~ iic\ to :lIlCfld till' neelilli' Iii the I'CI',(JliIlCI

COlllmittee Ull ,\lClrCh 2R dS ",'I! CIS the meeting e,e IIle l)('alc! (11' (jrJ\cIJl\'r~ 011 tile ";lmc

date, It i~ eUlll1l11'iJ ground thill \11 [{ile) did iJt!elld 1;I~ci Plilt!cip:llc ill the mcctings

(llld thClt Ol'al1'.' himsell \\as there, lie \\CiS rivell all 1'11PC1r!IIJ1ity to spc;II" OlililC

himself adillitied thilt he IVilS nut ohc)lI1g sch,)ol IUIeS, II ,1PPCiU'S that 1\Jr, I\iln

Clec"I.ted Ill;lt the beha\ iJur uj OLInI.' \\,IS ulldcceptah!c ([:ld that tilt: ,'hild \,"S Ih!{

obsc':villi2 11](' 11I!e!, uf the sch,'e>! J!()\\eV(T, li-l'ln th:: IllCetill~ Iloles of the fa:hel's

COllllibutioll 10 tile dellberatiolls. the Uppultullit) \\as 1101 taken (0 Jell) Clfl)

allegations, It appears thaI he asked for more ;;patieflce" with his se'll and sought tIl

portray 01i1l1C'5 belldviour as the result of his "alleJ1tioll-seeking" and his CWIl absence
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Ii~(\111 () 1dill' '~ ! k, It: ~ "" I \ \ ;:!](HI I :~ ~ i,'" ,: 11 ~'l' t! ' , '1 ,1\ I i Il' I1ll' c'; III U \\ II i1 Illl' J; ',' ,! I I i I

C(\\'UIHlI:', Ollllll' II! 1l',i1,'d h,l hl' (kll,!:ll "Ihl \" itih1ul Il,l '!)l' ,:I:d ~l','11,ul k, 'jli, '1\

II h) h,: had b...TIl hl'),I:I:l bl'!<rc the h,lj: ,I, 1:1 tlk"'" ,;I .. lll'iStdlk~", ((liil,C. LII tlie'

IZl>P',1 !hk IIl' ~.,: ! \ ~ :1: ,It 1h,TC,' ,111 bc' 11' clll el'[1 \ II I 'i () 1.1 : l' ,,( I Ii I:\ I: 1~ I'~' c' !1 i'! " l 1

l'lld'h'l' l\l hi...' lll':-ll i,1 iii:' \ \', 11 ~l-... ,,-'j~\.\

In ~.l! ,11 1111" ',II!':l l i 1\'11. ,1'lIiJ,'!,'lkd Il,l' II ,i' til'.' l ni\l'l',il\ of ( n 1011 \

J.i'.!:!!.!.!_~!~hl.-lliJ:..!!L.L.l.LL.I{ 233 ! hell" I'll ( lelill 11111 \\1;,) 111:(1 becl] ,I clIIJd,d,II'l' lUI tlie

Il'1l..helor (If Science dC!:ITe IJI the l l:i\e:~lt:, Ill' \\11'-. 1':,:ul-;l'd (\1 having Iud plil'l

Ielh'\\ kdt'c ,lll'CIll,i:l I',l'!', (,j ,1Il l.",III'1IILlti\'11 l'iq'Cl, I he ,'" idcllll' dLI:i"s[ hi'll \\Il~

tdkcn rrc1!1l \\ itnl'S'-c'" ill (J l'(llnln:t:,<i( 1'\ ()' L'il()lll:\ J IL' \\~l'-, !~ltcr irtcf\'ic\\cd 1"\ lh;~'

CiIJllJllis-;i'~)'l 11\\;15 he'ld tllal Ill, Iliici heen ~~l\l'l~ it l'c';lSI'llltblc l'111111(( l\l bl' helll,1 ill hi"

(!elCIICC. It \\,1:' the [<cs,J\!ndellh' p(:~ilic.l1 llllll 111i~ ,\piJllcmt l(illl1J hi:lJ:'l!!' 111 ,I I

allalogoLis posiliun Furthel' in ITSjJOI1S'.: lU till: Api,[icant's ~ubl11is~illll1hat 11C 1J(l(.lllul

been provided (in the Iellers to his (';][11('1'), with sufficielll pdrtieuldl'il). tile detelils of

the eieellsatiol1s which he \\as to meet. counsel \\'as c/' the \iev. thdt it \I::S 11<'1

nl'l'CSSCll'Y, 111 CH:I) case, to q\Jl)tc chlll'tn ,md \'ClSC uf c\el) alkgdlic)n 1I~, ;'al1 o[lllilK'

of the chiHge \ViII usua!ly sul'fiec". (Sec the (111I;: I'! LUld Dl'llllin:!, f\1.IZ ill I~c

~rgall.!i~n Press I I)";] (1i,3HH [ii lillS clkLl) III the' c, 'I ill".: tlli~ 111,,[[e:, til,-

RCSP011dctlt Jrc CO!1tl'nt t ) rei\ UP(1:l the \'!l'\\ td !11~' ;'lll\llt1r~ I.d \\ :1\.;\.', ~d;l1il"ll tr<lti\ C'

1(11'., tlldl \\ h,li 1'; Il'lit:il eJ I', SUhSW1'11:t1 "dIE'I::~C(, tl :!ll' i,ril1l' I'll'''' (\1 rn')i;U111I',1

j(lilil(,~~ Illu-;, \\l:e d tiL' U'll1!+lini~ 1\\ the \1'i'iIClii~il :/;:It lhl' /;lllllll' tll I'n'\ id,' IIi:.

~:

~Ch(),li I'CC(\lds [0 h:~. CUUllse! "·:II)l'l' th,.. hl"rilli:, \ 1111(\[ It; he'l':I: (Ie, hlUkllllif-' II:e

prine ipk or pl'Clccciur,i! fJirncs';, ~iJlc(, tile rcci)l'd ... \\ l'!C, in IClLl, !'I-,'vided hd»ll' lhe

I-cSllmpti('1l o1'll1e adj(lurncd hnrinr 1\,1,11,' thc \lll1islcr

1n C('orgc v Sccrctan 01 SI:llc for the Environlllcnt 11)7!) 3 7 p, &c. R. ISH, the

principle that thert mu:,t be slibsiallli,t1 cUlllpliilllCc' \\ iih the rule:o of phlll'dllLt!

filimcss \\ as Ic-itelated, III lhat case, lhe ,lpplicilni and lin Iwshalld oWlled plnperl)

which the local duthOlit\ wished 10 compulsorily acquile, l\ requisition fi\r

inform:Hioll Wi1.S selved on the husb:ll1d (llld he plu\idcci thl' inf')l'Illiltion without

advising of his wiiC's interest ill the properly, I he propclty WilS ilcljuired o\el tllc

objections orthe husband at a hearing which the applic,1I1t did not iltlend, She applied

fOI an order to quash thc acquisition 011 the basis that her inlCles[ had heen, 1t was
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lell ~~'d hCC;'li~\.'. :t111Ioui'-!l shl' Iidd Ilul hC'lll senc~;1 \',:11 li1,' !,(! ':\' "lll'ljJI,1 1\ 1. ~I,:

hihl hCCtlli\\(\IC Ul',lllc! liild L!,J!h' l101hillg b:FJ1'.' the a,ql,isiti:'il "llk'I' \\iIS 11lild·:,

\\ lih I·;~·'»~'LI,..'L 1\\ lh-: \Uh:lli~~( 1",\ \ ''',I "';1:11',, ill:1 'I. \1:" "l'!ii'\i--~!l itl1 l!l,d lll\.'

\ ii
I ~ , \ !\ 11 '! ~ " I ' 1 Ii Il' p:t. 11l:1'

1<'1..·~l_l!!~·H;\lll l (~-Hd". c\~,11d l,l.' ~-!11 ~):;l! ;'(p\.lrL \1:· \Lll'!c'\ ;hI.' l<e'l'll "ll'lll'

.:!

-;;

die,:leI"'ld Si,l' cited 11 C ICJcV;l1,1 P:li'! (1;'lh,' IT t!:I!iOI1 \\"l c'I1I.S "c'l illil Lel,,\\,

ni \\ 11l'le the 1'1111,'11'-11 ~\I>i)cl1ds iI SI II,klll, Ii,',[lllli " IIL\'. I'!:

(a) gi\c n(1lle,~ (Jjlhl' SUSIKlbi"Jl lI'l sll"klll ..>lilll,i: :til(: Il,c

l,alel)1 1)!l-'lidldilll1l,1'11L1l .SllldcT:L lind
I,bi m,Il,,' ,1 l<epOlI 1(1 \110.' IJ,lrL!, stdl ill~.' Ilk Ic'lh'I1' ! <J lie'

SLlSPl'I1SI )11.

h the e\'lIrsc uf' the hC:lring h\ the \llllis\cr, 'ok had I>c;lrd lh:iI suhmissiol1 ,llld tlit:

submissiol1 b) counscl for the nu,ll'd who (\ch,mccclthe vicw tl121tlhcre W,IS nuthing ill

the l'cp.uL1liull on its [,Ice that required thal the report be ill \\iiting, The i\1inislcr had

agrced \\ith the \atIlT subl1lissj~)11 ,1ill:l ill Rcspundcnto' cl!llI1sel's vic\-\, thcrc \\a'o 11U

proccdlll',ti impropriety hetc, slich ,j~, Ll !(!tll1 the hasis ('[ in\;l!id;\lillg the MiJlister's

IIcc"i(1[I. ll~ his I'CSjl(lI1SC SUhfllissj(llh \'11', S,'llic1r-Smlth sllic:gcqed tklt thelL' W,IS

sUI,p'n ill the Hdkc;' ca,c cilC:! h, J<"'ivinL!Clll, !(Jr the Vi,'" tlid! till' I-,:pun (,j thL'

Wi:1Cip;i1 Slllllld hl' 111 '\I-itil1 t: ,,\!,p!lc:n\', cOlli:s:1 ciled l,cldill'll Il,;: ()ftlll (IHII'\

\\I:i,h ::'li:":L' ..:\ll,d t);;:1 \'n 1(cdlll,J! lilill".'S~ \\(lllld ll'lJuil~' il \\r!tcll C.'Tlili1,lii lil I\,r ,I

l k, \ I ( I L ! II :' I' t-e" ;111 : Ihi : \\ iii: a '. I ',', '. t ,1 e iii !111 :' 'n t I' " l \C' II ' ) i1 :11_' ::I C I, l' ~ I "" t- ! l te- : i

rt'l,oll b:. the I'I'illCil,,1 1'1!ISUllllt Il' \(:1:<..:::11,11 l~c':'lliil[il)Ji~I)("i TIL tri;d il!d!~l' h".1

~i1il' :h('lc lklt il \\ is

,110\\ apl'l'opriilil' 1,1 rC'('h'lli/c thilt. ill C,-TUtti cIrdiI1lQilllCT:"

incilidillg when the decisioll Ins illlporlaill slgndiulllCl' j('J the
ineii\ ieiLlal, or \\hell thc'lc is a SI,ltll[OJ) right 01 appeal, Il.e dUly l'f'
jlwCl:,L!lIl-al 1~lime~s \\ Iii require J \\l'i[(('11 C:-.:pl::l1iltl(11l 1,)1' il ckci,;iuJI,
Re21som :lre lCqllilTd 11ere ~'ivcl1 the l'IlJ!'c l ulld impurtnl1l:e ot' this
dec isi on to those ~ilfcclCd",

As I indicatc hclo\\, :11) vic\'\' is thai thl' \\Tiltcl1 l~cas()n~ fUI Decisiol1 pr,)\idcd by tile

MinislC'l !tliliis the ob!i!!iltiol1 Cor sueh II report, if indeed OIlC docs L:xi~l. 1('1 It

provides the /\pplicililt with the l1lilkri,d UpOIl which hi:, ap\:dlcilticlll llWy be hi\St'cL
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I!1\..' third grl.llIl1d "~I 111L' ~i il':l:icll I~;:' \.'l'lti\.lf"(l;"j ;() lJ~J:l ,I; iJiC (!~",~·J,.jl)Jl i)!' ~llC \-1 :Jj_.,~i..'!

;IS (l('\,llkCd h\ tllc\pph;1/1I \\:1, 111.1 1. lilc \lilli':l'r h:I' hrc;klh'j :lll' rulls (1/' ililltll,11

.illSlilc ;llld Il!IH1rcd clr mislIIJdu.\!I.",d :lll' l:dIIUI'lc'll .\([ ;I!'d !l1'i'''IS. li!CIC I',

fd!t 1;1 \p~ciljL' ~dll'~~r.i\'~:l~' \\ I1h..'h \\l'j'~ I';;t i(~l\\ ;!!"i,j (j" prt\\ idil1 tj-~' ·.;uI1~~lrflt ~In

Ill:'" (( .~'I(I>:il\Jl f JL""\' irL!!i\k' 11(' ;1.'·." .. '(:/111 !!;.d 111· i.1 ~! 1i:. \ i i!

.. II.. II: \ _ " III ~ ,,\, j; I ; ,,). I ;,;1 UI.I .J ! \\,' \ '. I Ii: l' I; "I (( {t' II! (' 11' '.

'.\ lrt' r,:lll'd UpUI1: tlLiI til.' dCl i,ii.'li ,d tlic 13, ';1/(/ "', d~ lIl:l Cd ,n;:hk III Ikll il riiiJed I,'

1~lh' Illlll dCCOlllll till' tilC' lil::1 Oldlh' iill1 1'111\ !1(TII;it thc 'i,h I I ~1.;h'111iJ:c ,:II,!

had 1101 hid tiill,' tn hc pI'\1)'l"1\ il'-c.il)'i!\lCd ii' lli: ',IF">! "'!\li111illitv: tl,<lt tl ,.'

.\1il i\ICJ·'c· dC~I-"idll \\:;:, :l 1l)','IT l'.Ihbl'l' '1,I:np ('f' Ill .. !ll::lld's dccie,icn: 11,::[ till'

11,1 j :: I', tC!' f; l/ icd t() ,II';) j'(' C :: let '1.' In~', I :1 II : :.:' ,(' I~ l' ~' !.f! i, '! 1 ,~II (.. I, j;: ,: CU.' PIii ][' I I d. \ I ,

rep,"t !CqllilTd thereunder. could hc :Ill \'ull (JIlC J In\,: I]D! dd\~'ltcd t the crltici..,m

:IS f,) the rl'fc:lcIlCC lu re~~uLltj(lniX ('ftile J,cillcdtiol1l<q,:ui:llicin." dS it \CelliS te, Ille th::l

that was clearl:\' a mistake iJl re!Crcl1(.'C. (There is no evidencc thClt there was an)

referencc to the provisioJl In regulation 38 in ,1I1y ofthc deliberations). Some 01 thesc

,,;.'"
q:;{:.",o!'

\~"

allegiltiolls hove in filet becI1 111l'ntiuncd elbU\C TetlZCIl t lilT, Ihey rcpresent a'l

;ISSl'IliOIl thilt 111L: Mil1isk'r's cicci,i,'!', \\ilS onc tliill JlO Ic:rscH],Ii'1c ckclsiun maker Jil

th~ll position could havc' ;1I rived ill, and [hCiekre Icplcseillnl (til Ulllil\\ ful cX':lcise (,I

di~llcti('11 l'Olillsei lor lile FL'sjJollLlcnhs'.Iggl"iled th;11 till' l'CHIIt (it not te) ::eec)'1

(hi ['r i 1ll!ld ~j) J haS1S {(It" gi-ai1! II ~',I:iU!dil ill,e! lill'll Ihe \\cll,kllu\\11 CI)l'.

.\ssocialcd I'nl\illcjall-'-~ltlr-tTlJcat,.n\ \\'c<!lIcsllll/'\, Cor-pur,HioD (194~) I JiJ}...:

223. (j'; ti,t' ,'O(W c/u.\\/C'I.\ ill lesI1(','1 ! thc test (I! IC~I,C'll:,h!cI1C>,". It \'.;:s slihini:lc,l

[hal OIiCC the (lct heirll' «died Ink, ljlil·;,tiun \\ ~IS lIul Ulll'C~h"I1::hlc ill Ihe ~,cnse til,,! /1

~
~.

'~l
"" ..,f'

rCclsc,nilhk pers,)11 could 11il\l' dITi\,'d ;I[ ILL' ck, i"j')J]··. C'\\'('(!IlCShUI \

umC;lsClllilbk'ncss" 11 C!' Lc'rd Diploel:) then it IQS not uiKI1 1,\ the C('lIll I,) se('1 1lld'.'lIc"

the decision. The COLlll is nol sitting ill al1 appcll~tte capeICil:. It is:1 court o!rC\jC\\.

Thus, S~lYS cClunsc! f()1 thc Respondents. lhe diL1[lIlil or Lord eJrecne. \11\. IS

instrultive, The Ic~!rncd i'vlastcr of the j{oils in cOllsidcl ing tile ciiscI'diunar) cxerclse

(11' !'cwcrs cun/erred by a statu1c si1id:

"Jt is truc that the c1iscrcticlll IllLl~t he cxelT ised rClsull'lbl:. Nu\V, wh(\t

doc:; tlldl mCdll7 Ji lias J'rcquClIII) hccll lIsl.:d alld i~ r,eqllcntl) used as d

gcncJ'(l/ desl'riplj(\11 or tlie things that mllst llul be c10lle FOI Illslilncc, it

person entrustcd ,\ilh a declsioll 111U<,l, SCI lu speak, direcl hllllself'

properly in !,m. lie must call /lis OWIl dttcntion to lhe Illaltcrs which he
is bound to consider. He Illusl exclude hom his consideralioll I1Jattcrs

\",Ilieh arc irrelevant [0 what he Jus to consider, If he docs not obey
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~<. ~S-!. I (lid 1);1'1<" k ill Ilk' 1':'1\ \ ( (ilil1< Ii. '(,'In,,,: 1\1 i'lIl Ifl, i",I,C k\ ,I:

d(lt1bt \\!lCI1 he dj:~t;11~!Ll1 ..J1l'd th,-' dl)j;!\I,I,-lh,',') lu tll~: l'u:!..» \)! l'\ ll;'~':I'~';'" .;:) 'hl_ " ~-ti'r;l l' j t

,i\ ii (ir dil1lill~t1 (<l~l'S (Ill til,' ,)11,' ILII1<!. ,1110.1 ,li,,:!!,II!LII\ l't(k'l(lJ,1l1 ". 0'1 t!:e (Ith,,'! i I

_~~liIc1 :1 !-"\.l' ~ l·~ \\f1:1l'

\ !':\,,',,[l (lll\\.: LIlli Jj

Ij \ > ~ 't :

l:;\\ ;,:,1." t'> t'-il'l:

If' 1 ~ ~ i "1 ,

!)! ,.'1 <-]\I'!

'I J J ' \ \ ~ 1:

I',

ll'I:'·lillilt>, the I',., tll,ll' Id"k~ (I! 111L': ()[ 1',.1 ILk,',·.

\rl~l --It t\~t~.~l.: S. (J. hI.-' '-Jl'lll .. i lh:lt :h ...: l"lll-,,-' ,:d 11.:tl l'i'i l:~ti('_' '- ~41)

"be Ic,illeCl: I th,,>,' 1\\,' tllil \IC!C' IL'ld""lt,} I; 11:( l'l'liit ,>1 ·\PI"·'I:

ld 1·1l.L:!'lIld ill Hcg \ Deputy Indll.'drial Injoric, C()lllllljs~j()llcr F\
f.'.!..U(' :\]oorc 11%51 I (J.Il. 45(IJ IE' jirot Ill/(' i~ tlldl ti,l.' plr,,'i1
:,,,1 ;;:1: :: i-!'dll:~' i th,' ,'\n, i ,(,j \:ICl! ,! j'.II·i'diCliOI1 '11'1e,[ [-:1'1.' lli~

dl:..:i"iOll lq'c'il n j(le!1c,' th:! hl\ SI'll1L' j11"b:lliIC \,Jiw: 111 ill' >C!he:

dCSCI"ibcd bcliJ\\. I he "l'l('lld IUk- j" ll,ill Ill.' !1111>1 Jiotcil Lilli, te' iI!1·. .

rclc\ill1l c\idel1e,' COll:1Illill~' \Iilil tllc' lilhl;n!: ,111(1 :11::, IdtlOllil 1

iirgllillcilt ,11.:3111S( the Ij'HlilJg lkll d p ...·,·Sc::i rcpj"i:~cr:tc~j ;it the C!Hill1r:.

\\'1:o:,e inkresb.. tn(!) be adverse!) dr!cetcd b; .it, Illil)" wish to plilCC
be fo IT hi!1l.

,\1 p~:gc S21, ill' COl It !l:lll'j

4:',
W,·

The Le cit 11 !C ~ll I" Ll \l' ~ n j' c",' ick~ J IC~ (I PpI icahl~' I \i C j \' I I l,H ~ ri l1: i 11 d! ! j . i ~~ (l t I iJ i )

lemn nu f';irt il;'thl' rull:, o!'ni:luraljllsticc \\'lJill is r,'(I11lrcd hy Ihe firq
I'ule i~ th:1I til,: lic~iSjC'I: 1(\ Illi:ke tic lillJillg lllu.1 I', l):I~L',1 tli',::l"ilil'

Ii 1dtni~, I 111,.,\ kr(s II. i.:! I! \ 1(\ ~h ,'-\ \hc l'\ i ·,k:1C,' c' I' l'I,·t... ,'01 hi :,t Lill

\1 itll thc (!J!dlt:,l' i1J:d til!t th l · Il',I,('llll: "".IPI'Olli\C,': t:l,' [1!1 iilltc. il it
hl ' dl~( \.1>1..'(,,1. i,'> 11(;t I, i"j ...,;,:!)\ «.'!i·l'('l!t~·~H.iI,.'t\)r\

II \\ !\C'-I":Jllic'lll< C'(llll~el'~ \ 1,'\\ tkt IIJ,'IT I hC,'ll Ih) l'll;: ... ll'

1'lil1,i[11',' :1'0 ,1I1I(lII:iIL'.1 hi til,' !c:lm,·d i ll \\ 1'\lll

II ~hL:I , I t!c· .'•
It I~ lll·cec.."dt\ l,) :1:,:1 \\ i L l':~l' 111()I'C (Jltl,,' "\I'11!IC~lnl'~ C,:,,'_' 'I\Cll th<-' \\(1\ the'

(lIllCl1clcd II.xed Dllc C!,lim I'mm Ilil), !>cen dl:!l\ccl, It I'. iii bl' rcullcd t!lett the

;\III,lic,:llt "ulIght :1 dc, I.tIi1tit\11 tklt tl1C \lilii·;t\'! c.. deci"i(J11'cilld I,) c\lL'nSit'll thc

dc(isioll (\1 the 1,1 ([llll 2 1~(,sl'U!ldcl1t'- \1(1" !llill iliid v"id" ,IllJ "IIU1Jid be l.j1l:1SllCei

bCCilU:;C it \\3" arrivcd :II I,; ,: 111\)(,'.'-..'- \\ hi ... h \\a.' I'rc)ccdllully 11im ,'d b; unfitirncss

!{cspullck:lts" Iq,l) til til s i', that the '!I'I'l':l1 IX'((\ll' the \1illi,ll'r gin c the' API'lic;\lll ,]

secolld ,1Ild "curJrivc" ch1llcc \\ill1. cS'l'ntull), il de no\(· hCi.1rin!-2 olthc entire i.,slIc

hc[\)re the I\linistci. [I \\ilS slIbmitrcd t!J,lt this \\\il:ld !l(1ve [WCll slItJi,'icIH to cllre JIl)

defect in thl' earlier pro:.:ecdings.1 his vieW is "uppOilcd by till' Privy C\llillCii case cf
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('ahilJ ',!:.i!!:L.J1()"'()LJ_0-UJ;J3",,44::l, ,I '.:~I'l' !,diU\\e! ill Iii,' L 11.li.: 111 ("II", (!

,\PI',':J1 d,'Chl( '11 M ,~J~~~ z~,-iili~~~!!.1~.s~J~;l,'iJl:~__~~!.I.!.11]1i:'si~I,.1L~'IJ_LJ.~~11.:.13
131 \~} \'.hi'.'h f !.l'!~;~- iii ~_l!·C,ltcr \1~':~11 he! 'J\\ It pr\,ll;-l!) ~ ~ih;ll:\.J ~;:\(l [-'L' IhllL'(.!. l')

I) II~ I , \:1\ I Ii,' \lll1['lll "c', i,'

I I

j" h ,,'II 1-: .; :I,: '1'·1' " ",I Ii,:

I ,I

d,~; ,,-' >- i \ :1'-. c: 1 1) \,. !t•..'\

1"1'<""'-

, ~ h. 11 \ i", i.. ~ i ; 11 ' ! -~. \ ' ; i ~ \Ii," " '1 >I t l' '1 I '

e\ COli rt'~ lh'ci .... jOJl

III I ),)kin).' c1l t!~l' Illj;d:l\ it t'\ Ilklkl prl'~l'iill'd 1,\ I ill' 11.:'-\l'''I\',' :':Inl:~, tllCll' J 11 ,I

I\JI ul' li l '-!'lIll' ,,\ l'l the Ickl\, J\~ltill'r. Il,c i,,~U,' I',I\\C,'II III;:,' 1".1: I! " I,ll 1', ,'''''lill,I:: \

IIp''l! t1k' \Il'\\ \\),ich i' l:ii,cIl (,I till: icL:~li ~'1:,~\ (,j Ihl C\ I k,k'''; ~,,'_e'ptl'dl he'

ljLl(:c.;li'.Jr:" [u he: ~lI1S\',Cll'd b\ Ihi" (('lIll ,Ill ,\:" 111('[' III" ,i",:-", ')! thc bOil I'd ,,1

gmc;rnor" and subsequcnlly the .~1111Is:cr, or citl:n of till'lll, :U,: 11::\\cd hy lInf(lirncss

in thc procedure b) \\hic!) Ihe) \\ere c:rmecl at. III palticlI!dr. the emir[ must detel"ll1ine:

whethel Ihelc \AiIS. Illuttil'!c j111:1ish:l1Cllh, I;:lbl' lu ~u:TIc:lclltl: ,IeI,lil tl!l' "e:h:1

W!llcil ()rililc 1~ICl'd d'. \\cti :h Ihc pll,',!hl,,' CUI!\cliLlCnCl', I I hl'ill" !,)und j 1t) ~ ~ t 1 j

tl1\\"l C';ldl ~,,": :1 !,II i',ili,' I, ';\,' ()I 1111,' :: ,Jl,IIkC 1\ j'l' !1L\II.! th:ll i" ~: h:'Ci\ch 1\1' til,' «(1111/

"l)r Jill' rl'd>,ljl.'" .\ ... 1 \;Lll lil!I...-'ll-: I ["le]\'-~-
,///( ",lin II, !"(: I\.,

I ' '
llL' J LJil.':., \..\1 :L(tLlr~li .!Ll:")~ ,'I'll,' ,. I:

'''' .. 1 .1;'\' II
I, '1 l;~ I.: , i,- \' lJ

til.' hl')LI )\ Ill:

\ ::,'IT I. ",'Ll! :!(' I' :! I

;: '- I--;:!), i" -il ,! I,\..! 1'l. -::! l J 1 \!

gl1\Cl'lIl'l\ \.\1' thdl ,li till \lllli,ICI Ldlldt::W, I 11,,'!:l\" :i',ll ;,iI.' clllI111I<lll,;tll(ll

bel\\Cl'!1 the ~,l'lleh)j :lilL! lile bth,,'!' (,I'II!l' lhild 111 \ h,l\ l' :lldl'~'d bC~':l Jlll'!",' C\plilil lil

tcrl11 , cd "e II i 11 g 0 L1I, 1hl' l" ~ C i 1l u I I it l' I lie U 11 t ll'~ >" h(,( 1 I I d j 1\ I! t 1 ( \1 ~ \ I' l' ", I, ,'; ], I \ i(", j 1

i\t Ihe "dille time, ill11uSl h: !'lX\'121l11,'d thelt the klicr\ ,,1'.\1;11',,11::'1) ,lllll::' I, \',C'!ll "cJ'1

;It a lil!le bl'f(·rc the i!l\C\tif'~tljlll) ~llld 1CI'DI'! It.'lJlI!rul \!l(' Ldli(.ltillil Rl'f:lI!:lti",,',

\\,Hild kl\c been cUlI1plek, It ~,l'CI11S hi I11l' lilcn I" h;l\l' cutlillC(\ ill I11U!'e ,peciril.: (111,1

dctililed tl'rl1lS \\11;11 \\..:rl' till' bellI!:'. Llced hcll'r,' til:..' lIWC\! i!:'.~ll !011 \\as dOIlC,

m,lY Ii:!\l' opcned the s,'hlol II' a cledihle CkllTC Id 11il\ill~! ,k',idc',1. :1 vim!. (1n Ihe

stLilic-pl '" ~'\Iill e\cn lX'!~'!'e il \L'S!' k'l1 \\ a.; di 1f1\.'\" i i \\ :1'. 11ll' i 11 nisi I flat iPll

reqllirL'd h) the I'ct'ula'iolls coulci l'l'Occcd in ,111 obll'C\I\e \\(1) I also ;)cccl'{ Ilk'

slIblllissic'il ol'the Respol1dent'. th:lt the cntire' COllt,',\t ill whleh the leiters wcre \\ rille!l

and the ultimatc dceisioll\ l~\kell IllUSt bc 1;1I<.Cll intI' account, II 1\ thcreflHc quite
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Ik'I'Il'-' \i,l' l'I,-il',LJiiUJI' ('I' \1;-. "l·ili(·1 \!llitl1 I,' 'il", !Idl I!\, ' le'.!e! tlui ) ,',111,,·1

,In,',' \\ !th the' ,lIhllll~';tC:J1 III::! lIll' \liJ1J',kl Ill,'IL!I\ Itd'!)','I·"i.lll d I k ( i:. i( I) ,f 111 ','

IL:.I,), 1'(",\,'1'11 >I, IltH'""I11,,'I. Un Iii ""11,11\. II' ,,\'11 tii,:1 'ii" \iil)!:kl' '.'

:l~t!l i lill q.; I: '~'ll"'lli' ;1 J i. :(.t ,1 I i:I\~lL..' '! J' l' " (. "',' I' li! i ',' , 11-: J' II I \ C'" I, i i

til h' l'I,'\I,.Ic,J \\ 1 I', '"I ';.

f, ,

r '-.-'\.., j '. ! 1...
1

\ ~ } Ii II
('I I'

,d,,' 1\ ! ,: t: ( :'I , ~ I i '\ I' 1! ',.. '", 11 I i ~, l .... l'\.l

of Lie\. I du li\l' beii,'\,' )h::t th,ll' \',1, ,:11 1I1irL':I""Il:d,k'w'" ill ','Ii 11('1' thl' dl'c i~IL'Il ( I

thl' !)U:il'd cd (),)\ l'['ll{1l, (JI' ! llil' \li";""I. f I)(:,e (k .. :"i lib I!IT therel\!!l' IHt

th,:! IL' :\1i\li\lc'r !11nl!'. iUl'll "I lilhl'-:, ,lwlI' 1)1::.(:cl lij 11 tlie j.il'C'\) "l' fili,J:'ll•. \

the ,11. l',\uli..l t!i~l hi...' \'Uth! k ,el\: ,dl::. 1!1 I!,,', [,'\', It; dl!!\("JI[ t(l 'llIl:I'

rC\JC\\ dbl,~' Ull :h~ hd~,i>, t],dl tli\..') ,:1' ... ' ",1 U!l'-t,: 'l:,l!'l!C tl\:ll iI(' l"L'. nJi)!l' P\.'i'~;)]l \

h1!"I\ C!llIU hd\~' ,'('I"C (" t'lel11

1\'01 do I believe [hd[ there \\~\S ,111\ L1111.lII'l1l'::'c il\ the jJl(!eL'dme 111 :lIi'!\, dt the

Minister':, d'':!cisioll. I !1()ld t!l:11 there \"I~ ilothilll'- 1111pr('pCr ill taking in[o aCCOlillt the

bet 01 Oli\llC'~ \Hilleli S!illCi11en~::. ill wiiich hl' dek:W\\ IcdQCLI his i:l\O!\CI1ICI1! I.']

11I1SaVUlIl"\ bcIlJ\'iuui-. lJ:cludill t' ,IUClllplS lH ITLlulllilg (jLh~i· :~tUdCtIL; t ~)C !l1l'!l1:.-'\e!·'~ "t

crim )1l:1I ~',,:I,~,', ilnd \Ill' dtlCllil't tel I'II:ch,I~,l' ,t t'lll1. I i:lso dC,-cpt llidt IllS [;iihn Iud

hecl1 11Lll;e :\I\~\iC, it: ~II!ii,,'IL'lll cklilll ,j t thil ii, II! \·,hi\..ll ();-:il;e \\(1'- h,'iil

iL,,' I,ed ,\·!,'I·,',,\'C 1'. I\c' \,',~ i\ell:1 !!l~I'K~' I"~ !'Icc.c·nt (11,IIL:''''lck ill t:ll' 111Cl'!!I'r' (I

i hl' I 'c' :1!c. I (\) Iii 11 It k l Ii 11 d i I ~ >:. ,i, : \ 1., I'~::-;.I j i. I" ,'. I ,: t 'h(•......',."'; till' \Li1Ictl!1 \\ !Krc .,'!II.S·,'I 1\,1, ,:1 'l'lc· ... "ll! ] lICIT I [h_' r\...' 1\ ~ I'e. i!

d)'j'll'll !·'L'! i)! '..'

!11 \ J ',-' \ \. l:

llli!,llrll,'S' In tilc 1'1 (>(x:,:)\..::" II:CI,':~IIC, :U f:l\" I!'< tll ~I I''', i,\\<lbk "",',1,'11 ulthe 111\

(>/ 11,:tlll,I! .icl:'ii,'c :ttid l':it"iCld:tl'I.\ tIL.. i II\'.~ rcL.tilig t, lil'lilg :1\\,11'(' n!thl' (:h,J:t:'~

being ll1(idc <1.L'ain:.t ,11lL', dlld the li~:ll tt) I,c 1)l',lld It '\:I~ tli',' e"SCfll'l "I' til·,'

i\pplj(:lI1t'~ p(1~itiu;1 tl,at tl:ere '\lh'lIliflllrill's,," h IT:h,'ll n!'tli,' blelle'l: olthe I uk ... (I

11:1tlll:l; .JlIstICe.

In ,C'I11111/:, to the (!t-tnll1lllilti,JI1 rc,-'c)ldcd in th: prcccdilitl l'i1I,igl:lph, it is ll:.CI'til lu

bed I' in l\lin,!. ,JS u'linsci !<II' Iii\..' I{c~i'oncknt:. SUl1 l11:ltcd, th,\\ the ('(ll1('(:'/1t ('f

"L1l1tlli!l1l''''s· i" 11('( d strid :llld :lhs(':IIk' l'I1C.'. P:l1!i:L11:III.\ in Ilwltl'l''''IICh :IS dl"CII'III!l'

in cc!u(alional imtitlltiuns, olle has t(l l'c C0gnilill1t 01 ihL' kgisidliull \\hll.:h I:. h"inc'

conSidered as \Veil as the COlllL'xl. In this rcg:lI'd, it is eorrecl to Sl<irt With the

proposition that, as a 1li,ll\er nf law, ,I pelson is c'ntitld te he told the natllre of the
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CLdi).'C:-- li,dl ile I~ LKi:lt: :lnd hc t~I\~'I~ !k: Ii It,, I,,' ill' ,I,/. ,illli ill till' CI',C U! I i:l-I,

tu kl\C "e'llll.'l'ilL' ill !c'V) p<lICll l,i.." Ill!! hi" C,1,)(, L)II\clld \Sc,: L~~ \ Bald,,)-,! CilL'J

<lb.!IC,) (,i\Cll[I1;.., pl'L'mi:-,(', I h,'lil,\,'t!l;1l il i' inc Li11l1,,'l1 i IIp')I', thi~ :,:;'llrl tl' "h"I\ 1\11',

l...'\ l'I1 i 1 !;l \\ i·i,)!:~.' III ~d\ 1:1L' :1 ~l! tli\.'!"(' IL1-' h~:('!1 ;H) 111Ir(~i~·ll\..·'-;"~. t)l:..:.: Ul..'LI ....,j('11 d!Ti\ ~',-j III

h'. ! 'I:,:

d,,!·!lh.. !

; 1 \ '-.1 I ) lit,: l \ r 'r I;, 1 I 'dl'!: t ,~ ! i. \! i \! I ~ 1 11' t ; \ 1 I,,,

111 ,: Plli'l'! ,'I 'J>i,sciplilll' alld Proccdllral hlirnt'ss" 'cli\cl'cd 1(' li}e {inin.'rsit\ "f

Nn\ South 'Vales' SchulIl Law.\lnt Sl'lllill:lr ill .fllllt' 200H. ,\lI'lr::lii1l] dtlc'it'.i("l- '

dJl1cITIl! CCIJriillOIl\\Cdlll ,llIll~,li,!iulh, I k C!UJ.k(Cli/ll' 11',

b\\ i,peci:ilis[ J);l\id Ford, L':.pl"I'l·L! the CCII, C) f' Ll i l'n ~~l::-: CiS!l \',IS acc.

;" !jJ,' I '\' 11':' in!

cd in

.lh;ll l

~')
~i!

~chu>l disc i~>IillL' ,t11J tlie IJ2cl! l. dIlz/lel \(UklltS

.id:;,:;~:s[crin!::, disc:iplillc", Ihc Ic:il'!l.:e! all"\'lll:'. held this tU Sd\:

II\,1: !;I iIncs S \\h~;l

School di"ciplinc, or stlldtnt l1lanilgcl1lcnl as some schoob refer 10 il,

gellel'all> is 'limcd at pl'o\'idlng a silfc, cilling and happy school
cnvironment in whidl ~tudel1ls can Icarll and grO\\, Schonls usc
di';ciplinc not onl~ t(, dcnlfHlstr,llc that thnc arc cunseLjllcnces rill'

ullacceptable bcil,l\'iollt' hut also to help [hcir ~tudcnts to !Jecome sell­
di'cil,linc,/. Ilie c'(1n<.;cquenccs (If breaking the rules Cdll 1',ll1gC li'Pll1
In,nur puni..,lllllcnls th:cugh to s'.Isl'cnsi()n and c'pul"icil. :\1> I,JeIIS ill
!h :S ;; I! , 'cr \I il i b,' tiL' I 1(' C.'l I I, l! PI I) ',' (' (L 1\11 fi I iIT' I..' ., S \ " hc .~ '.1\ 1', idcr iII ~~

"I hl':I1, I('11 ur C',I'III" lUll

\\ 11JI is prcJccdul',:1 Lli' \lC:,' r,

P:,I,'c,lul',III<,ill1'':'' ll:llul;i! ius'icL:, ,h 111(111) 1"111),"\ I""!'.'I' to Citli
II) IcCns to ([ [1(1CI\ uf princll'!cs that 11;\\(; C\ 01\ cd :u 1'1\'\ Ick l;lirncss
tCI people '.\110 :lIT hCII1~' il1\csti£Jat,~d or charged or \\.ho ale the suhject

otadl11inistrClti\'c actie'n which may achelsl'l: CirCi.'et tlien 1 , While: lhcs ....
pl'llh,iplcs ,11'(' gennall) becoming hcltl'l' kl1O\\I1. it SU?ilh lilill. :d!llO~t

as <1 result oi this 1~1I11iliarilY, people :ire losing sighl oj'the elct th,ll
pr,)CCChmll !;lill1cSS lIsu,i1ly mC;1I1S simply obsc:\illg !luetic:,)1 bil'llcss,
111 othl'l' \\nrds, as YC'lIng CJ said ill !J~(!.t~l',' , Australasi;\I!
Conferelln.' Associalioll. Limited: {(200]) NS\\'SC fl. J07 at page
J21 )

Dirfercnt situation" will giH' rise to requirements or s,ltisfying
the general principle DC Ilillur,i1justic<: in diflcl'('!lt wa>s,

lIe cOlltinued:

"Fairness is not an abstract concept. It is essl,;nli,t1ly practi\.'<lI, WhetllCl'
olle talks in terllls or proccduritl Llirness \lI' ni:ltlilal justice, the conccrtl
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· .

o! tlh: I:i\\ i" !,l -I' cid !C,l! injw,licc \1:l~\)ll J, i'l tlil' Iii:, 1 !,'oln

,k'CI',i"JI ill ,'i:~@_\,-\\l~um~~~::i9(IJ{ 5~!Li1~I.~~'~~~ s.\:d.

Ilwrl' ':1',,1) CUll" C\" II.l'
II \": ""I I," \ I, I J I','

\-11(' L'\P),;_,,~ ~i ':1 "1"1 1"i"'Cl'C"!UI';1! 1:1J1"nc"";..;'
I lIi 11 "J!- \) ll:...·\ihl<, (\hlJi~l.:~t:i l: I, ~Li\,!)~

~l!ill:' 'I" i:i",.· ..tf j : lit·... li' t J\. l. ii\. ~l"

I j ' ,l: ,"ll>:u ~~-tld.

.lii __ , ,I
! " 1,1 J J

,iutlh\I'it \ tl::1\ \\ lut
\" ill depclld Oil the

•"

,'::':,;

_I

] he (Tlli_',il "lil',li I ii, il,\ .: l:',CS ii, iHl! \\ !'':'I" 1 ti,e I'ri'lcl!'k~

0;' Ildtlll'.,! Jlhl ICC' :T!)!>. II " \\\UI Ii. ,,'S tiL' dllt\ 1\ ,ILL l.nl\

Icquil'L' ill lhc (iIClII:l,I:illCC,' [the p.:I:i,u!:llc:H'.'

III H \ GO\lTIlOI'S or ))uUnl\l'll ....,chord. ex p n.~il:ll,:!i\ll ('il. ('I\i!

I livisioll, Ul~cllnllci 15. I ')l)'), l,:p:)I'tcd I:,c 11m J:l!:lIdl, '. 2()()(j)}

Scdk) l.J ulllic I ngli·;h Court ol,\ppC211 ~21id

Jt IS a prol'oSlllUIl IOu "l!\ iuu Itl lequirc
fiiimc:-,.s demands In a palticular SilLli·JticJil
c j rcumsla 11 CC S.

1\11 lltcse Judgl:s ale ul1derlining the impc'ltmJce or the particuli11'
sitLidliOil \\hcll clcll'rlll ining thl' contcl!t r,r procedulal f~ljme)~l his is

c,,!)cci,lily iillpOrLtllt III schools whele the cilc\ll11-;t<!nccs Illil reiilic tl)

\ en tri \ j,J I ,ll Ie ga I iUlh \,1 Ie' \ lor) ScrlC'll~ UIlC~

I i1ek,pt as a Cl'rl'C,-:t Sl,llCll1l:l1i "f thc (,inell'llll,; lil\\ ('!l pi Ik iIJ!c:\ cd Illal [,1: Illl""

in schell,1 cx\lulsiul, .... thc \ :C\\S 01 lill !cill'ilCcl :,Ull:\I' ( I 1!i,'I"I!,n !),),~C',JII:i1 Lill::,-'"

d bd'<ic I·\~_"}t nJ ~:i: indl\ldi,Ll ~ dL:tl:J: t' \" lth \-illtll "rilll' .,\;1111 1\ ld~l~-:l') ,)lH\;ll\~ !]<!\\..'

il 1,!i::lli,:lc L'\!A'l!,.:tl(:ll th::l II lk,,:ill \\:tl. dtdh'li:i,'" '-Id ii' the' \li1,i,,:\

I dUliitillll, tilc) \\ iii !JC dUolc!ed pl',ccdur,li i'ai:-l1I"'~.

LOld Diplod\ in COllllcil For Ciyil Sen'icc ('nion.' \ :\linistcl' I;llr The Ci\~U

Service /llJH::i1 AC 374. /\t PI' '\10-41] c,!thc.iudpl:lcl:1 he ddil1ld th\..: thlce 11h'c!CI'Il

jLlJispllldclltlal b(1Sl'~ (If ,leliolls fn!' iudici:ll IC\ ie\\ ('I' :tdmilli,l!'ati\ e aclicill. These h..:

s:lieL WCIC "illegality, ill"IIOldll) <Inc!

I k s,lid this'

lila! il1lpl"i)!'icly"

By 'ill:lliollality' II11eal1 what call l!) IlUW bc sllccinctly l(klTed to as
\ I'Vedrifsb/II)' lInl'CaSOllablcncss' (ASSOCIATED PROVINCIAl,
PICTURE HOCSES LTD \ \VEDNESBUI{\ CORPORATION
l1lJ4Hl 1 KB 223) It ilpplics to ,I cll:cisioll which is :,0 outrageous in its
defiance of logic or u{ accepted 11101<11 st,lIldilids thal ilil sensible

I~
.:...)



pl'r~tql "!lO h'ld ~,tJ-p!lcli hI:> 11l:l1d ltl tfL.' lj\!l.' ·tit 1; t i,\ h(_' dc',- i(L..,'d ,-,',IU!,,;
, 'I'i1,[ "'l' :III! \L'l ,il I"

Il ""j I he cl,\IJ' Ir.,'11i 1:1\ ,',::1"'1,11,,, id"'\L', lhill I J',ll'l'l thi, ::': cl h:l~j, [('I' ,1\l!'i"ilill!:'

1h,' ("'c';'i" " Ih, \11!1 ,icr, II i< jll J',,!:tiC:II t" lh\' lliird h"';tz! :II'iiCU!liL'd 11', I (II

1)1 I, iiLI: Ilid,l: r i'L ,\

,i('\!~~ );ld !i l )-.. 11, ..... ;j\ lJn lll~it lH.:l.il,:.

,I: il 'I' 'i II 'L' i I II,' I'" I" ',I I

!::1IC dc~C'ibcd lhc ll,ilzl !Jcdd :)~ '1'lu,L'clUl<lI il)jI'II\llIi,'i~' Idlhl'1' lIE11!

tai Ilire 10 Oh:<C'r\l !J:hle llik" \\1 I ,Ilillill Il,::,tlce \':' Idllull' l" ;,:i \\ dll

1I1';J1 laillie\~ tU\\~llds tile !L'l'S(111 \\ Iw \\ ill hll :l1kclul h~ tiL'

,b.:i~iul1, This is bCC:iuse

1 iJlll :-'dlislic'd thillllllC:l'l L'itlll.1 "liii,:> cl ~'li;;cC'\,~jbilj[)" i:; Lu!d U:j'j"ck's Il,Ii'lcl 1:di(:'1

C"
'~:, '

"

ur this bil~;IS, thaI I::"~ the lailule [0 obsCive !'1roccclllnd rules I;ud J()\vn by thl'

Ldll,alioll Act and ncgllI3ti()I1~, 01' thl' demands nj' naturill jllsticc, the applicil!inJl hy

thl) ,\ppllc,lnt III list fail. I Jilld 110 (l1'Cd jll whieh the MlniSln hil" cOlllri\\,:n"eI iliC'

l'Ct\Lilatiuns. i (ll- c.\diliplc. thc' n..'fcrCnl'L' \\J"~~ccti(!ll 3?)"' ld the r~t~l!jdtlrJl1S in rliL' l'L!J i,ln

,/l1:,' P~T".'llllCl (',)ll1111illc(' In thL' 1)(l'II'd "lCJ,)\l'I'IW!c., I,' ,'iCdll), '1:-' I ki\e SU f"

~lh(\\'~·. ~Jll ~~T(H' ill ri\inl~ 11\.' l~'li l'cl IC!tr(T1Cl~ 'I he rep{'rl ill rl'k'v(~tl11 !lai"t. S~l}I~,:

";\ I'll'!' g(jill~,~ t!~t\_HI 'he Iq'lilli'::, ','cli,. 11 ~x lIJilkr di,,cIl'lin,I!') ,lcli(ll1 tC! Ix litkCI1

~i~>lilISt '"Ll;l!c'!lL. lll''-' huali.i lllLtJi!!lh'U::!\ \ ('ted 1(,)1" the l'~.riLII\i()ll (,1 !;i\ih ~tlldL'1 l'"

I jil iq,:tl! 11i"ll II :lic:1 de,:!, \\ i:!1 ( ", h II l:'c! 1<'i'U!:Jli"I1i(i :!)jd 'i"1 'x I h:I",' :d,,·,

,IIIC:1C1\ illlillWte:d th,tt I :1,~Il'L' \lilh till' l1:il1iskr'~ findill~' thill tlie rc;wrt J'l:,qlliICd to he

&y,
'ii~;,:

presel11ed ulleln rCsllLlti\11 " 1(['), conscqllcnt Oil \he ill\c:stigdli\ltl. 111;1.' bL' .111 ,)I,iI

rcpoil. r-.:ctl!il1g s"iel b:, cO\il1\,'i I\)r !lll' ;\Pi'licalll s!lakes 11i,\ 1.llliJ ill t :I;, "II1\,CI,,)11

Ild\ ill~ 11~d,jl' thc hidlll~)s ,mel ill'lei :b I h.l\c hitllcrI,' sUlkd, Ihl'1'c rCI1I:t1JlS ('IlC IS~lIC'

ul' ~lIb;;ldI1CC \\ hieh lIccd~, \0 l>c C.xpIC\iTd, I-hal i" thc iss'IC or \\ h::thCl, :1c;sUl11illg there

had beCl1 ~ol11e unl:1irness in the origi!1il! prncClllllC h\ the Ikald 01 (iu\clI1ols. [Iut

lIllIilil'lll':-" (Ciliid 11<1\(' hlCl1 lured h,\ I:IL: silh"e(jIICI:t :l11j'\ud IJL'ilri;]g bd(\I;': Ihe

J\linjstcr, Whill i~; the cm:llivc cl'tC-eL il,lIly, ora slIbse\)Ul'nt ilppC,11 which j::, IW( i!scl!

llil\\cd.
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· .

II \\ iii he' 1','ciJlkd [kll Ii \\:1'; the "UI'I'lis"I"1 (II' tiL' IC-"lh'llek:li:,' ,',)ll 11'" I \

IWil\ill1\!;iI!dill!:' <Ill.' br,;;lch irl:;HlIlilllll"i ce in I'll' il1ili,ti i\! till' Illl'cccd,II~", Il,,'

(U,II': I::rd 1(' 1":-1< :1' "L' ("lilrl' !"'l\ll'l'diIF'" Ille llkel (II lil e ilc.l1 illc' \,1 dll' ;:PI'c,:1 \\,1

h) I 1\ Ilk :1 \Il 1\\ '\'! ('I'll '1:111 il" I) I~L' \1'1,1 illl ;111 i tl U, \111,' ::11' Cll'leU II \1

I,
,--',- II

.1 i, I' I 'I ( :11- ill \ (':IIT 11""'(1) 2 ,\11 I I~

.".",.{

.'

-t..j·L IILllCihl I\d' (!>ihidl'rL,,1 :li1d ::Pi'lll'c! in ,: l,l---I' ill Ill,' ,':111::1:,',11: hdi CC\I, II iI ,I,

c::;, ! \!' ,J i\ flil" Za i tli~~-:l.a..!1I_:!j..l:.;tJ_~,-,_~'i Ilg('!l.!!1.!!1.i)"i(1..'lJ.l21U LLi..:flJill.L

I ",I cui ill SlIlllll}:!I" Ih,: liCIlll 111'1·(' 1>1 \1:.11 1:I:l' :1I1c1 :IL' '1 1:1irws 11\ ti'l' .1.1111(111:"1

("'I.II'!\ppl':i1,

J he /\I'fli1C:1111 IS <I liclTI,\'d idlCI ,'ISc' trlllllc'r ,lid :1 Il:l'm!>l'! ,\1 till'

.lock",) ('Illh o1h111' ilic;i '\s i11l.'\ult (>II C\'!11l1IiliLlll1d\.\c H, the .lo:key

Club alleging thal the appliC:dl1ll::td j~d'-l':) cl:tued his !)(w,c Il)i a r,lce
by ~h()dding saml' wilh ''racing pliilt's" illstead "I! thc ,lppl'ovcd p!:ltc,

for the rdCC and in the abSCllce of illI) permission to do so, the
applicant \Vas sUInmoned b} a not icc slilting tlLlt lie should appear at

the ploceedings It)r lhc plll'pOSC (If Clll]llilY into the allcga:ion, The

tl(l~ice C\1liC 1Udcd \\ith all illtinwtfo!1 to the applicilnl that he could bring
all persons who COli lei give C\ idel1ce rcJ<ltlllg te Ihl' illl'lCklll. ,\t the
proceedings lhc ("cport (Jrthc ,Jllcgdliu!l~') \\-cre rC;'i\..l LInd \'criticd ~li1d lh~

dppl:C:lI1t made his pl'CSel\talioll \\ illiUlIl ,lsklll!!, f(lI' time or
adiOUrlJlllClil rhe: I1PI,ltc::lil \\11., "'lind !-'u:11) OI,I,!'iupt l'I';ietiel':' alld
'''',alned (;(j" Fit 1\\0 \C,lrs

lie t!Jell :'1'[Jlilled Ii) tiL' ,1:111LlIlcll IZd,iJ1 (":I:ll'l,-si:1'1 (I' hlcll i, th,..
.... LdLllc,l> lh_'ll:, l'lr:r'l;",\C:Cc1 t--) L Il',r-[~'l!ll ~l(l!'('~:J.\ !'},-'JI1 rhc d 'cisi,)l1-, 11,1i

thel"eke:: ( Ild'l \\11 II II ['(,k: :1, ,\idl' -.,',:illl.)::- :':>,\',.'1', 1',\IC\\cd :11\<1
dismissed till' ,lpj)jiL'dll','S djli,,':d .11](1 L:,'liiirllllcl illl' ,IcL'i, ,11 ! lil:

.Iuckc\ l.11I11,

['he applic<llll [hen ,Ippiicci h) I\il: c,l dll :II'i'!I,:,JII(l!] illl (111 Orckr 01

C,'l'lll)rMj to LJua:-.h the prucl'cc1int's oj th,' trlhlllliil'" I'h\.' f':'OUlllis 01

this applicaliull include - hi-each ol'th(' rules Cll' nallllill Justicc', in lhat ,I
pl'opel' charge:' \\ as 1lC\ cr preferled' th,ll no C\i,klll'e \Vd, l',i1icd to
eSlablish the primal'Y facts ag"illsl th\.' applicant: thai :hc ;lpp!i\.'11I11 was

givcll no UPP,)IIUniIY to rel1cct ()Il the relY)1'I bC!l'rl' hc \\,lS calkd UpOIl.
all inC]uisi\(lrial p:ncedLlrl' \\(1S adopted: all.! thiil tiK .locke) Club had
IlO jlllisdicll(\ll t'l r-,nd till' :lppllcant gUIII\ In till' <l[;snlcc 1,( ,1 specific
charge ,mel adcqlLlk nut icc thcrcul

It \\ as held

(i) the requilelllcnt t(, give plic1r notile or a prcci~l'ly jClnnulatcd
charge to a person against whoJn prcjudicial allegati()n~ arc tl' be made
will not bc applicable where the Ill'rson cJililliinC; to be aggrieved 11ll1.Q
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h~ "l>~LJllh."-'d t\-) lid'. c kriu\\11 ur \.ii,! ill 1:.J<,.l 1<.]1\1'\ \ .. L~l! \\ d_~ h('i l ~, ,liL:gl\1
(11" \\ 11:11 \\<1" !ik~'1 to 11,11'1',:11 i,) :li 11. !l tI:..: ilhi,l:lI ",I'<',! 1I'1':,C-::111
h~, \ illue ()( Iil~ In"'J11b:T~hIP ,:IHI kllc!'\ ledge (1!' tiJ~' Ol)eldl:,)1l I,J! llil'

I, 1',Jl~ 1,11":\\ ',\ IU1 \', ::~ !'l' 11)' 1:lk~~('d,

( i i) \\ Ii lI'C I! '" lei ' e \ j \ i " IKe I, 1 ~ 11 ('\ \ II, i

l!!l :, {\!' \ i,1 11, l[

11 ! ]) 1 C! C I r""'i1 ,,--'(!

,I l'lT" ( lit I' <.: d i "I I" III I !

,I ,I".' 1, :.."1.t ~-\ :\__, I ! il r I'\. )·1

, ; II, ~ ( I:"

,l-;j\ j\i!

1), ,I
! I i "- ~ I ,,1'1

iLL 1 ll; I i, ill

dell ! llilli" I
! ' •

,I ,1 l

i'(c\'rl1~ (lrhl l:ll' fl }ll"

11<1! he did Iii!) d~! j(11

,; j!, 11 ,:;\~' .:1 JL~ ;;' .. ;~:' ~!. '".... ,l

!l:~··t i1ilrJ i~\ "ti..'h t;-i:~l:~i:-: III l!li< \.<i"L' the

,hi !\\ that the "I'lllciln1 h::.1 ~lIl!ici~llt tll11C dl1d

iill a,ljolirllllh't1I:

lill) \\hL'll' " .. ' tile' l'ITlii:JI L

(i\) ilily c1C~(,t Iii till' iIDI
'
!icalliiil ,[ tlh: !'uk:, (11' 111,[lilill .ilt~IICl' h) :111

111 1('liOl Ilil'lll1il) \.';l1i h: ('ltrc,j hy a :'llbsequ('J11 1'{('eced!llg ill "Ii

"l'i'cll,lk' CLIllI't ('I t ibu/1li1 \\ hleh Pl)s'-.l'SS~'" a eie'111 11()\\ ('I "I ['('IIl"\ t!1

lhc' l'lltllC (,he er IllilllL'l, 111 lih': il ,,[dlil ~cl:,C [hl: 1:1"1'l'!I.1I' l'I')U",,'il~c"

ilt the lbciw' (u rl:lT1i:-;siuJ1 hlil1g ,;[1 C:ltil~' Ic",i'..:'.\ e'l'lhe: IlldtlCI, itl1',

,Idcd \'.D~ thcrchv ~~lIITd:

;v! il i:, (l :>cilkd rli'1.:tl,le cd 1,\\\ thdt ,I Courl utlght Ie Ulllsidel Ih~'

cl1tirety of' the prueeedings which took pl,lec buth at the miginai allt1

the appciii1tc tribunals hei()re ll1akill'g ,[ proiloliilccmcnl as 10 whether
or Ill!t thele had been <I breach uf the IUIeS of nalural justice in (l mattei'

IIU\\ hclc)lt:' it In this C,ISC', there hlld been no such hl'edch,

Ci,

11Il!cp! 1:'1 the [,I:II',;l'S c!'thi', ludgmc'nt thc hck!ilig~: of the' 1ci1l'ilcll jud~cs uf thL' lull

C\'lill. II,cel1lj tu IIiC lfu~ e,leb ~;lccilic hc,jdi~1~' IS l'ek\'1111 to the illSLllll mattei, ]i]

Pi1 rl i, ti !d I', tli, hn Jd i 11 [s ,I', (:1, (I i) (i '.:, ;Ind (V) ,liT i C\ 1i:1 I' i\ i 11'-. t I' CI ',' i i \ c, i\ 11 d j (J I III C

PUI-P;)~l.'(,; (11 CILk'il,!(11111':; t ;.' l \)(;n":') \ 1('\\ ~:l t!l',.: ltll.tli\C rl(it',Il'L' ! ,q'!"'l',il !"Ir\.'l'~l·dill,II~,

I i1d"i'l1!!-'; ,llll:" 11,11:11,: I lh\.'i: :(\!'l'~;illi'"

I 11:I\C ,ll;l' l\lllllli ,I rCIl(,r! eli iI illIUC~(il1i! \1d i,l[1 case \\hiJl. \\hik 11,'1 ,:11

a:
~

illlilloriidll\l: l'!ell'd 'Ill, l1l\clthl'k~,s Jlru\ :llc~ 2m l''\\.Il'!!cril (,lll1I1lClll,t)\ !1fl Ihc' ChI',

Cahin \ Carr, III '".11 \\(H1g \' S\'ariJ,al Hong Leong Assunlnee Sdn BIHI. iI

1\1illa\:-,i;1I1 Icclcl'iJi Cnun examined this spccifil' Issue oj'the curativc !1dture e,l'Cll'pc:d

pro,'ccdil1l',s \\!lie!l ,liT e~s\.:nti<lll) (.J rcllc,ll il1 b, rJll.:rc, a COlnJldny c>.ceLltlvc 11l1d beCll

di:'Jn is~ed h\ tile insurance COlli Jlilll) \\ ilh which he worked 011 account ,,1' the lite( thilt

he \\as ill1piiciltcd ill purcll,lSilT \\Ieckcd l110tm \chiclcs which had jllT'.iolisly lwel1

il1sured h> the C('111I'i1l1) lIe ViIS I1U( glVCI1 <III) oppurtuility to be heill'll il1 hi:-- (11\11

dekl1cc ,1I1d the Indll:--(I i,d Court which hl'Hrd IIi,s ,1ppc,:I he lei that he shuuld ~11~'el'l',1

against till: COlllp:ln) 011 th L' h,l~i<; that he lldd been C.1c11i\.'d (l iegititn:l1l' c\peelCltic,ll thll!

he would be ~~i\en ,I ell,lllcc 10 he hCllrd, III the Feder,tI COlll't of [\1i'I!,lysi,l [hl'

Inclustri,d Court WilS reverscd because it \vas held that the hearing bcCorc the
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Illdll,,['idl (('lin \\ iI" <Ill Lilli!' !(11' the Illii!in I) hl' :l<illCI ill II 1I':"l;11I, \\ii\ \\ 1,1,\

\\I.'lJid liil\C 11,'ullle\1 lili\ 111',:iICI1 ld Iiltllll',i1iu\ti<~e Ihill Lilli !ilhL'!l1 l<,ClII'IC'd Iii Iii,'

!,;"() ,,'1..' J 11 t Ii e :< , i 11' ',' '\ i1 II k '1 : ' Ih:- l! Ic II () 111 hi \ dc,' i '- I( ,Ii \,l'1 " li ' hC' j l .\", tI i "

•'~.,~

•

i\ 1(111 I -\ I !1i I FC·.r \-'.\; i 111 i;1~'\.; ! ih,' I ",< 1I ~ \ j \.' II :-, l t j \ \,' , Pt ~ l\ :1 :1; i ,1 I( \\ I 11 ~_~ \ '- ~l \

t,~I_~ir!_\_i.i~i-E!-~2LL:~11_LB_4JD_~J12-_~Ll_~~_UL -~~. 1\."

IUIldJillCn\lli is~uc'- \\C,'C deiill 11\ the I'lin ( ()IIIEii I\:l'(lldlll;" the:
dec-i',i"n (·f !!le ql'\\:ll'd illC]UIJ: \\hlCli di,qu,dlt'lcd \1: (, ,il\.n .1'0 .I

j,Kkcy for ('IIC -,Cd!, 11:1d thc sllhcquelll dj"mi:.sdl 01 hiS apreal b:- thv
.locke: (' !lIb ,\pi'ClII (l'l11l11 illce pm:;IIClll! tu till: /\ustl'ilililil .Iu,..;ke:,
Cluh All IS :;. \11, ((1I\ill'; m;'UlllCI11 \\,1" gll'llllCbl O!llhc' 1.IC\ tkll

Ili~ pUl'pllllCl! di,'>l:l<ltli Ij",:liu'1 h; the slc'\\u:l!\ UI)( til,' dj~lni",ti oilli,

UPiK'dl \\l't'C \l'id on II:e ~I()lllll!~ ill!el "ii,!. lhelll',,: Skl',:l:'c!:, hill! ill th:
lil';( illStaliL(' l:::k,1 ((., "belene Ihe rules oj nalllliil justicc ('I' 1:1ime,:.

lind their ckcislUil \\:l~ lhncfulc il1\::Ii,!. unci th:ll aCTolclillglv, the
appeal C01l1i11ltlee had Ih> juri',diction 10 hCdl' and determine the llppe,iI

hom it. In rejecting both ,lrgumcnls <inc! dismi~sing the appelll, thc

Pmy Council, speaking Ihrough lord Wilberforce aft(;r Ihoroughl:,
eXllJllinlng its OWIl decisions on the milller in Auslralla, (',mada.
England and Ne\\ 7ealcll1d, held [1<)7C)J 2 /\il Ef\ 4/10:

A dcci~iDn of an admil1istlativc or domestic tribunal l'CaLhed in

b:-C,lCh (d'ildtU:'(J! llstil-',c \\(1S \ ~ ,id rZltllcT th,lll \'ulcLlblc;. but U!ll il
lkclctrccl tll bc \ U d L'y d l'()!llIX-Icnt hod: (JI' COllrl, It \\,h Cllpabie

,,1 I.lI\ lit' "l'I::L l'!ku C'I c':\I'!CIKC III 1<1\\ 1:1l,.] CUilill IlUI lw
e(\ll,-idl'l'c'd ll~ l'cin[' Ieg?ll; l:c'll-c\i,,!e:ll'\~~lll1lill~)the <,lcv,ard..,'
c:ceISlll!1 lO i",' \ Ill, il \\.1:, :il'\eltllcic~s ,I d,:cisi",l I'H' [liC

1'IIIT""c'~ 1)1' ,1:1 ap;wlil to Ill·,' l'l.'Jillllltkc, ,\h;c'l: lhnl'I('I'L' I:dcl

jt:r,'sdicIO \.'1 !n ~1~tCr!~i in 1ih.' LqlpCLlJ.

'Ihne \\,1' 11,) d:"',[IItL' I'uk I!i,:l lkkc'l~ ill l'II!'.li,iI !1"licT ,iI .111

u:irilllli i1c(jrii1,~; 'l'uld 1.'1' l'uuld lill! bc Cllil:l! di)Pl\l!

procecdill:::~ \\ liiL.il IJ,ld Lecll currccl,l) dill! tll!I!) Cl'(FluclL',1

1J0\\c\CI, \\ hl"'C (l IX'rsol1 had jOil1l'J ,Ill l1l'g,1I11/,Jtiuli ur b<hJ) ,lid
\\ lI'- decl11ed, ('11 Ihe niles of thaI l'lgdllilatiull i1lld Ihe contl'aclu::1

COIlIU\! ill wlii.:1i lil' ,iui:ll'd, tv hll\C dgreed tl1 ZIc,cc111 \\ h,i!, in Ihc'

(Ild \\(15 i1 Leur dcciSiOI1, 1ll'1\\ithstllI1Jin,L' some inilial Jckcl. the

(:Isk of Illl' COIlits \\d~ Ic' dccide, il1 the light l'l' 111l' ,lglccllll'lllS

made alld havillg regard 10 Ihe ll'lII~e ul' Ihc ploLccdings.
\\ hethcr o! the cnd u(' thosc proceedillgs there had heell a tim
result 1'(',lched by 1:1il IllClhdds, Oil the f;let~, lho~c who took part
ill racing \\C1C dcclllni 10 hJVC accepted the I\ules orI{'leing lll1d

to bc bound bv the lkci~il)ll~ of bodies set up under the rules,

provided the) recci\L'd fair tl'cal111Cill alld II c()!J:,idl'rdlioll cC their
casc (In its merils, The l1l'pcllllnl's case had recci\ed, o\,cr(llI, full

and fail' cUl1siclCl'ation and there \\as thcref()lT no basis (\11 which
the eourt ought to interfere,

In the ,lppe,11 before LIS. apmt Crom the crucial CjuL'stion of' whelllcl' til:

Industrial Court was a cUl1lpclent body tc' declare the c1islllis:;,d null
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,md \uid, UUJ I1W::l C01KCII1 \\,1., \'.ltll tl1l' XCC1Jd lkCi~i{'11 il! ('al\ill (111

\\ l'llll"l llil' ,ic' kCi ill Ji,ilUr,II,jLhticl' b:- 11,\1 g Il"JII.'! U 11I1,1 "I Li'li lei IlC'[

he Cllred by the lllq,Jir:, il11he 11:C!ll:-trial CUlIl1.

ill de,d jilt' \\ i III I :1-' ~l'\ullcl i':,lll'. llll' Ct',II! lUI i I i_", : lc'lll Ii ~h,,\\ 111,:1

Ihc:rc (11'C iV. Cl Cdl_'t'(lrll':-, ul (';]"l', ill c:!\... h l'l1d (,I' Il1l' :-1")(.'1.'>1 iil11 \\ 1th .:1

tll:!"l.! l';l[l' 'I' (<.: illl:ll ~' !11 l~j,.·l',\".'l'!l. ll~\'.' l;l-<! !'-~\: :\ .~, \,( '~ .... \')\l'!\~'

I!; !tiL I'I!":\ Jd;~' 1,\/" L.' j( :!I'ii j! (i)\..' :~I'i;tl: 1 (I) ii.Jill,'!" {'

~'J1L:;'t~l'j j~_!ijjl ( 1 d~ jll' l"\~;lili)il'~ I uk .. ll'i\l rl'~l_ 'l: !,'ll i.! ~')'" l~t: \.-;ut',>.

\\ hl'!"C the fii":)t i\~:-I'-i!l1-~ :> ~)lq)l'J>L·ck.'d h\ dL.~ sC'l:uiHl I ],..:; ::l",-'\"lthl

"l[eu"ry is \>,hc'I'e the c'l11piail'ilnt h~l, the right «1 Iwlhil]L' !C,,'- lhelll :\
'ilir hl'mlng, he,tll ]1 the nrl)'ill,!i d!lei at the ,q)I~('Ii:ltc

Ild\ 111~: reg,} 1,,1 III tile ohieClI\C's of thl' Illc1llsll inl l<.clilli\>II~ .\et I (jr'-I,

\\ e did 11(11 Sl'l' \\ Ii:- the rcfnclKe UI](IC! s 20 10 ) the \1injstll' ill
dlsll1is,-,lI e;l'-CS c'Hild I!(il bl' l()l1sidl'lcd ,I'. liill'll~) l!!](ll'I 11:(' third 01'

lillnillcdi;,! ' Cdlc','er:-, ::Ikit ('I,hn [(1 Ihl' lirsl ed "\ ,1-; d l'c!lciirillc:
ur Ihe dispute, A, sl,lted b) Ii'rd \VilbClkrec III !.,;.'.!~II)'71)1 2 All

EI~ 440 at p 44 7 : [19"7912 WLl~ 755 at (lIGS

No clear Jl1d u')solutc rule can be Idid dO\II' uJI the ljucsti(,11

whether def'ech In 11(\1 II! ill Justice appCdrij~; ill ali ('1 i~il1:l!

hearing, whethe!' (Him inisin1tivt: or Cluas i -jL1dicia! can be 'cured'
lhrough appeal proceeding,.

lt is true that in Leary, National Union of Vehicle Builders [19701 2
All EI{ 7J3~) 720; 1197013 WI-I{ 434 at p 44]. iVlegal'!'\ J \Vas or
the tolleming opinion:

I r Ihe ruk~ alll! thc liI\\ cOl1lhill': to gi\c tll(, Illclllhn 111(' !i~.jll ti'

d 1~lil tli;tl ::nd the li~;lil ur dPi'l'ill, \\ h:. sholiid ill he 1,J!,llh,,( he
01 I l,1 be S<l1 islied \\ /tll :1:1 llniust Iri,l! ,Inci ,t i:li: :lpp'';'ll,. \5 a

['cllnal lllie. ,I h,,!(' IILII:l l,ji[UI'l' ot ILltllr:li ill~tlec ill liill u'i,t1
C.lllIH'1 1'< Ull'cd 1,\ ,I :lIl'!I,il'l1l (11'11:1'111;11 ll!,lil:':' iil ,'11

"PI 'l' li,l il' lin!:-

I~l!l ill di.,agrccilig \\ 11'1 til\' aho\ c sl:lkmellL as Ixi'ly 100 1)I'()ilcJl:­
'{:!lce!, Lord Wilhcrf(II'CC in Calvin II ln91 2 /\11 EH. 440 al p 44X:
[!1)7912 WLI{ 755 (II P 7M) held:

It affirms a prineiJ1k whil'h Inay be [(Hind COITl.'l'! in a C;l!cgoly

ur cases; thc,l' Illay \cr) \\cll iIleludc lrade ullion casC'" whele
11I0\'Cnlcnl solldarit:- WId the dislike of the rcbel, or rcnq:'adc,

Illay moLe it difflcull tell appeals to hc condueled in (Ill
atmosphere of detached illlp,lrtialitv alld so make a !;lir trial at

the first (probably branch) level an essential COlldilioll ol'justicl:.
But to sl'l'k to ,11'11'11:- it generally, o\'nlot~ks, in their lordship<
rcspectful opinion, both the existence or the first eatet!0I'Y, alld
the possibility that illlcrlllcdiatcly, Ihc cOllclusion to he reached
on the rules and on the contractual context. is that tJllISl: who
have joined in ,]fl organization, or contrae\, should be [;Iken to
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Ild\C ~1.U:·l"">.t 10 ,ll'e \ I, hat, ill I 'h' ell d I" :I IcI i I \ k \ ici,,; 1.

11,11\\ ith"i:llld'nll S(I!1l'.: Illilillllkl,'cl,

\\;..' \IT,,,' \ ,I !!l,-' \ il"\\ I 11 i~ jill >~d'I~,"-'''! (t 1', .J' 1 I,.' :)i"\k· U' '(lire.'

:Ii. "II 111,t1 ,!c,le,1 In 11, r iii! Ii'::,.', il 1·,~·,'I!I':illli.:1 thl' 'llh'Cl:lI,'1,!

i, .1, i' .1 11 1\1 ,I :'\\11\ ,i:1l 11 ..:1.. ir,il~l ,nl~:!\'\. ,-,:p.\i
I
Ii... · I ;. Ii" i \ I 1

•
.: I.. " ",' ,

\ 'I'.'i:i ( ','I I) i'kl., :I,e Ilid Ili:1 (1",' i. e liil, II d·,Ti'
jUd' -llIdi·:i.1! SldllltUi': !l\\d:,dpd!,k "I Ic'ill!i:I~' ,: [,lil I, III h I.:i:
ln~'Liic;d". Ih'!\\,Q!1."ldlld.ill"; -'lill' in:!:::) ,~L·l~;'..-·t I", J 1\);1:~ I l'~),II: ],1)

,Jicl11iS'II1~' \Ii,' iq1 l 'l.'ll:lIli

I Ihl"l'i til'.' L'\'.:cik'llt ::Iiili\)i~ ,! ih,: llli'i1I:\,' lii:llll\; ,>I 'liTI.'i:!'" ;11 k,,~t 'il ItHi'l'

cirllllll,t:I'1CCS :Ik.: (:1'\ 111. \\hTl':1 iui! 1\.'l,edl'i l' :. iLl il1) 'il 1"',l\ lidT' nl,:,'\.', III

•

111\ I it'll" lhe iI1S\(lI1( ClSl l~llh \\ill,!11 :11:11 (,:11li'~\'1\ ('I ,'I',C" "il,ll' tlil' lihl h,',::ill~'

SUpe"sc,kd h\ the SCCUIlll al1d 111,:r\.'!(,rc ,tl1\ d:lcc't is ClII,lhk ill \il': ~lIl\SC(ilI'':lll

hei1rillg r <1111 cfthe firm ,ie\\ thal ilil) pe'ssibiJity Oflll1faillll'SS in the hCilrillg hcJ()IC

the rrincip<t! (tile! h0i1rci, I [ there W(lS SIICh, 1\<1S cured b) the de nOH) hemillg hei(lI'C

the \ 11111S:CI Th,' !\ !in i'tcr is C:!''':,1I'I\ i'l thc positjcll of (1 "subseljllClll hod) (\\ho) is :111

il11r:ll'li:1i hud) :ll1d riTe rlill pell,ti::! l\, ca:'ilHe ( r ,1ITi\ lil (it a (,Iii L!ceisi(JIl", 1 1\ ('I:ld

:lisn he 11!'l'!,i\lc'd 1" hoi,:, ir [hilt II,Cll' IKce.SSill\, and :1' [\,.'>I)()li(klll,' COllIl,,"'! h:is

~1!b):1ittt.'d (h;:l ~il)i,-·,e~.'cr;i\'rd\·1 i~ d di;-.crcti'·'il;:ll";, rc: \. th(~ (i,'llli": -.;huu!tl..;tl i !

C\C:·',,-.ISC' i~~, dl'-"",r('ll,'il tl,~ lTlll\'~ it;.. t~'.l"~l!ll \..'\ ell il i l ',\Cll' ( I the \ ll'\\ tll\ll \!lLr t-.-: jl~!l( l~l'l'

'I. )!1 h I";'~' l I I t ~.: Ill! c :', \.); 11 ; d :;! ~Li !U I _l' III l hlit j L' t:: 1ILl II ril: i r1d ! ~ 11 Ci I 1hl' l!: -...' l J !

thl' l-::iillld \ 1:1',\('1' ,I tiF' !\() I" I, ('I,'l'I1,', i ; \\'c:(.LI~"l!J..'..!:.." I ",c' ::hl l') 1\ I ,,'Ii

eli II.. el:, h' ,Ill"

I he (,'urh 11llLq ai\\il:S, r think, l'l'lllCl11hl'l' thi':: li;':.~, \\l' l1IC dc;:lill;:
\\ illl 11()[ iI judie'iil l :,et, Llil :111 l",ccuti\ e (lct:

\\ ILII thel1. is the: pOWl'! orthe ('OLlIlS'? Ihe) C,lIl 011:: illklll.rc \\ ilh <111

,~\,~Cllti\(: alllhnri~: if It he slwwlI that the authority has c(\l1lrJ\cned

tilL' lal\, \1 is [UI (hu~l' \I ho assert tlwt the Il'cal C1ulllOrit\ has
l()lllr:\Vl'Il':c! tile 1::\\ t,) estahlish tll,\l prc'positic'I)" ,II is 1101 t,) b:..'
'l.s>lIllled I'rlillil r::::le thill respu:lsihk bodil's, lik,"' thl' Ie'c:l! authori1: ill

thi~ ca:oc \\ iii c\('locd theil' jJl<II"T;: hUI the l'OUIt. \I h,'IIC\l'l' it is alleged
that thc Idc:1I dllth'Jlit) 11<1:> eOlllr,:\cned the la\\. l11ilSt not suhstituL'
itsel (j()I' lhilt (1utllOl'ity, It i~ Oil I: concerned with sceing whether 01' not
tile pl'Opositioll IS madc good, \Vhcn an execlitive dISCI-CtIOI1 is

entrusted by Padl<Jlllcnl Ie' a bod) such ,IS thl: local C!uthOlity in thi';
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