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WILKIE, J.:
Perhaps we sLould begin with the historv of these
matters. On the 7th of March, 1975, the apnlicants Noel Pilev

and Anthony Forbes, were convicted of murder and a mandatorv

- sentence under Section 3 of the Offences Against the Person Act,

1864, that they suffer death as felons were imposed on them.
A similar situation occurr=d in resnect of the applicant,
Clifton Irving, who on the 22nd of March,.l975, was also
convicted of murder and the mandatory sentence to suffer
death as a felon passed upon him.

On the 23rd February, 1976, apnlication for
leave to ampeal on behalf of Riley and Forbes WasA dismiss~qd
by the Court of Appeal; on the other hand an apnlication to
apneal on behalf of Irving was heard and was subsacuently

dismissed by the Court of Ppmeal on the 10th of Januarv, 1977,

b




Thereafter, the avoplicant, Riley, apnlied for
special leave to apoeal tc Her Maijesty in Ccouncil, the said
apnlication being refused on the 18th of July, 1978. Forbes
made no annlication for leave to avpeal to Her Majestv in
Council, while Irving's Attornev-at-law wrote Solicitors in
Iondon reguesting their assistance to obtain special lzave to
apneal to Her Majesty in Council, but these efforts were
abandoned some time in October, 1278.

It soems, therefora, that all the remedies in
law onen to the applicants against their convictions were then
spent. They were therefore in custody in tha St. Catherine
District Prison awaiting the carrving into affect of the sentences
imposed upon them and ths evidence suggests that Orders for their
execution were handed dowvn bv the chérnbr-ﬁeneral when thev
commenced the proceedings with which we are now concerned. The
procaedinas are in the form of a *lotion to the effact that the
vrovisions of Sections 14 to 24, Cap. 3 of the Concstitution,
the grounds on which thav made their application, have been
infringed, and the relief thev seel is a Declaration that their
execution, at this time, 2nd in the circumstances lasading un
to it, and surrounding the issue of the Death Warrants, would
be unconstitutional and illegal contrarv to Sec. 17(1) of the
said Constitution.

Exhibited arz Affidavits of the individual
applicants describing their own individual state of mind and
exhibiting excernts from speeches made in the House of
Representativas on a motion to suspand capital punishment, which,
on a free vote, was defzated, Suhsequently, ths Senate passed
a Resolution to suspend carnital punishment and the Minister
of Justice set up a Committee to consider and report within a
prescribed period of some ten months. This Committee was to

make a study and report on all asnects of canital nunishment.




This is what has been exhibited in the affidavits of the
ammlicants themselves, and this is the agravamen of their
comnlaint.

Shortly nut the applicants are relving on two
grounds to bring their vposition within the Jdefinition of Sec.17(1)
of the Constitution:

Firstly, they contend that their execution was delayed,
vhich delay they allege was coaused bv the de facto
suspension of the death nen»lty.
Secondly, tha apnlicants comnlain and assert that they
ware led reasonably and/cr homed that their execution
would not he carried out by virtue of:
(a) the suspension ¢f the Azath nenalty;
(b) studies undertaken into the quastion of the
suspension of the death noenalty bv the
Mational Security Committee of the House;
(c) and the debates and Pesolutions passed in the
House and the Ssenata.
Thev comnlain that the above, together, caused suéh mental
and psvchological anguish as to amount to torture, and/or
dagrading; and/or inhuman treatment within the meaning of
Section 17(1), and this would justify the Declaration nraved
for. To put it bluntlv thev submit that this Court shcould
find that what is described ahove violated Saction 17(1l), and
that the Court had a duty to devise a remedy, the effect of which
would bhe to cuash or sa2t aside, or in anv avent to nut an
end to the execution of the sentence of death imposed on the
anplicants.

Nr. Rattray, the learned Solicitor-Cenerzl, made
a submissgion jn limine and submitted inter alia, that con-
sistent with the scheme of the Constitution, thare is a
geparation of nowers between the legislative function, the

axecutive function and the judicial function; that in kseping
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with that separation Sections 82 - 91 enshrines the nrincinle

of the prerogative of mercy and do=2s so in uncuesticnakly
discretionary terms, That the lanquaga of the sections and the
historical evolutinn make it clear that a convicted nerson has

no legal right to hava his case considuzrad by the Privy Ccouncil
within a certain time in the exercise of the nrercgative of

mercy or to have his case consider«d favourahlv. That Section 90(1) (a)
ara powers that are discreticnary. That nothing compels the

axercise of those powers. Section 90(1)(h) gives the power exnressly
to grant raspite for indefinite or specified periods from the
execution of punishment imposed on that person for such an offence.
That it is only the Privy Council who has the authority to

determine whether or when the Adeath venalty should bhe carried out.
and it is onlv the Governor-Genoral in the exercise of his

powers can grant respite. That the exercise of that power cannot

e th: basis on which anplication can ha made to this Court. The
lack of the exercise or the exercise of it cannot he the subject of
complaint in these Courts.

He submittad thnt this iz all part of the »re-~
rogativa and is essentizlly an extra=-judicial act and is exercised
when all judicial avenues are closad.

He stated that mercv is above the Courts in
ralation to the exercise of the nrerogative of mercv. He sulmit-
ted that the applicants are saving there has hesn delay in
determining the exercise of the prerogative of mercv, and that
the circumstances and events whick have taken nlace have given
them a hope of expectation of life, and that accordinaly in terms
of the motion, it would ke unconstitutional and in violation of
Section 17(1) for the execution to he carried out. He submitted
that any delay in execution is an act of mercy and cannot
constitute torture, degrading punishment or inhuman treatment.

Consequently, it cannot form the basis of complaint. He submitted
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that mercv is not the subiect of leaal rights.

The circumstances alleged wonld aive the applicants
only a hone of a reprieve, hut such could not vronerly form the
basis of a legal right and that this Court would have no nowar to
grant any such rzm:dy.

He further submittsd that anv of the alleged
agonies suffered from the dalav in execution is not in anv true
sense caused by the dalav, but is caused by the vossibility of
exacution. That this ig a direct consacuence of the lawful

mnosition of the death sentence. That the annlicants must 5)ow

e

that the acts, if any, that affect them were acts of the State;
and that they could not raly on debates in Parliament to sav that
these are the acts of ths State that affected them and amountod tn
a breach of Section 17(1).

Dr. Rattray cited !Nichael de Treitas o/c Malik

vs. Bennv (1976 )A.C.239 (for convenience callsd the Malilk Case)

and obhserved that it was directlv in noint, and that this Court
was bound by the findings in that case.

He submitted broadlv, vervy forcibly, that this
Court has no jurisdiction at all to entertain the motion. The
matter, in his view, was a matter entirely for the exercise »f the
prerogative of mercy. The Constitutinn verv exnressly had vlaced
it in the nowers of the Governor-General, and only he could
exercise those powers. No one could challengs the exercise of
those vowers in these Courts.

r. Daly submitted that nothino in the motion, and
in the Affidavits seceks to challenae the discrotionary powers of
the Privy Council; that the applicants' complain% is that their
constitutional rights were infringed and Section 17(1), hv what
they said they were suhjected to; the delav and the hope and
expectation as engendered from the debhates that took place in the
House. The circumstances were of a veculiar nature and it should

he considered in that light.
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Their complaint is not against the nunishment »eing
the sentence of death, hut against the treatment of a certain kind
that was tantamount to torture and this treatment includrs the
axecution as an inteqral nart of it and thev could not h: severed.

He stated that Malik's case can he Adistinguished from
what transpired here. 1In Malik's case thev were considering the
death psznaltv, here thev are not challenqing that. What thev
are challenaging is the treatment to which the aonlicants were
subiected to and mavy be summarised =z the delay in the eoxecution,
the de facto susnension of capital nunishment for three years;
the hone engendersd by the dehates in the House; the estarlishment
of the Committee bv the House.

He submitted that the intendad execution of the
applicants constitutes torture within the meaning of Section 17(1)

Mr, Small submitted stronqglv that th= doctrine of
separation of powers was largely mythical in the modarn concept
of a written constitution such as we now enjoy: That the
Constitutional Court, this Constitutional Court has jurisdiction
over all functions of Government bhe it legislative or executive;
it also has supervisorv powars over the Courts, if it was found that
they offended against the fundamental freadoms of the citizens.

The effect of his submissions is that, for instance, ther Moses Hine~

e

cas®s merelyv reflect a natural nrejudice of Enqglish iudges who have
baen without the undoubted hoon, of a written constitution; and

he subhmits that the powers under a written constitution should ke

in a limited wav. He suggests that interpretation could be
limited only by the clearest words of the Constitution itself.

He supports !Mr. Daly's contention that Malik's case

does not apply and reiterates that the aravamen of the submission
is that the delay coupled with the anguish suffered by the anplicants
occasioned by the hopes raised as a result of the dehates in

Parliament amounted to a cendition, the effact of which was to hreach




Section 17(1).

He statzd that where a constitutional right is
infringed the Court has a duty te dzvise the approvriate remedv.,
Rights cannot be infringed and theare is no remedy., Particularlwv
if thev are of a constitutional natures, then the Court is emnover:?
to devisa some remedy to protect those narticuler righits.

Finally, he suoported Mr. Dalv's contention that
the question of hora held out or whether the anvlicants sufferesd
torture or not is a question essentiallv of fact, not law, and

as such does not aopronriately form an issue te he deternined ig_

limines

Mr. Fdwards adented and embracad in most elaqgant
texrms, if I might sav so, the suhmissions of Mr. Daly and Mr. Snmall.
Mr. Edwards concaentrated more on the moral asrects of capital
nunishment, having aembraced the suhstance of the submissions of his
colleaques, Mr. Dalv and Mr. Small.

I would not accent Mr. Small’s broad visws of the
nowers of this Court without some reservation. Yet I have much
sympathy for his views that where allegations of breaches of
fundamental rights are complained of, the Ceourt may well have the
power to enauire into and review the conduct from whatevar cuarter
it manifests itself. I am of the view, howover, that each case
must be examined and decided on its own psculiar circumstances. Tt
would seem that wrongs previously non justiciahle might well now
bhe so provided thev can ke hrought within Can.3, the furndamantal

ights and freedoms clauses of the Constitution. That is as far ax i+
goes.

I do not accept the contention of the Attornevs
for the applicants that the circumstances of whether or not the
applicants did suffer the conditions which annlicants stipulatad
breached Section 17(1) is a guestion of fact and is not an issue
to be appropriately determined in limine. I agree with Dr. Rattrav's
views and submission that one must leck at the vhole nicture,

that it must bhe examinad within the context of the »recise

&
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jurisdiction which is scught to be invoked in the anplication
itself and to see if all those fachts alleqed, even if admitted,
vhether ths Court would have jurisiiction to entertain the
proceadings. This was the substance of Dr. Tattrav's submissions
and I £ind no fault with either its substance or with such a
procedure which might well save a great deal of judicial time.

Having heard the submiesions it should he observed
that the Court, although it maev Adeal with matters involved with
morals, is still a Court of ILaw and not onz of morals. When one
examines Section 2 of the Off:nces. Against the Person Act, it
nrovides that »ersons convictsad of murder shall suffer death as
a fzlon, Section 3 of the Act makes the sentence mandatory and
it further provides the manner in whick the sentence should he
carried into axecution and for the confinement of the felon.

The constitutionalitv of death Ly execution is not
heing aquestioned before us, It must be admittad that the »nrosraect
of impending execution inevitably carries with it, as a natural
concomitant, an insepsrahle consciousnass of mental anquish and
pain but this is part and parcel of the imosition of sentence of
death. The cuestion of its crueltv or dasirahilitv Joes not ariae
for consideration excent to say that it is an integral and
inseparabl: part of the punishment prescribed lvy law,
complained of were illegal and were the direct cause of mental
ancuish or expectation over and above what would v essentially
engendered by the sentence of dsath itself. They must show that
it had caused or contributed subgtantially to the conditions

comolained of by Section 17(1).

Whatever tests bhe used to ascertain and measure theze

conditions of the mind could not affect ths nosition of ths
applicants as Section 2 of the Offencss Pgainst the Perscn Act
also makes provision for the carryving out of the execution as

heretofore has bean practissd,



Now what is the nractice? ™Mr. Daly, in his submissio
stated that the Covernor-Genral, by his Warrant, states that he is
not aranting a reprieve, not exercising his nrorcaative in favour
of the narticular felon and hv hig Warrant directsd to the
Superintend:nt of Prisons fixes the dats vhen the execution is to
e carrisd out.

it is rsasonablz to infer that that is the nractice
that onerates todav and that the nractice is reqular. What it mzans,
therefors, is that after Section 3 of the Offences Ngainst the Prrson
Act comes into effect, the next ster in the sequence of gvents, the
other legal rights of the nrismmer having beern snent, is the wowers
outlined in Section 90 of the Constitution, that is, the Prerogative
Power of Mercy.

Mow, the lanquage under Section 90(1) (%) is  werw,
verv clear, very concise and cuite unamhiguous. It is clear that
undsr Section 90(1) () the Governor-General is emmowercd to grant
a respite either indefinitely or for 2 specified neriod. It is z
pover axoressly given to the Covernor=General in the exsrcisc of
his prerogative and cannot in mv view be illegal or he imbeached
on the grounds of delay. To grant such a resnite while a dehate
is taking nlace in the House cannot e construsd as an act orher
than one qf mercy which cannot attract condemnation, and I so held,
Similarly, debates in the House in this regard cannot be interpreted
as an act by an agency of the State which could be regarded as
direct interference and calculated or not, add tc tha anguish of
a nerson undgr sentence of death. To held otherwise would he to
chlige every person or overy act on the part of any agency of the
State to refrain from the verformanca of anv lawful function lest
by inadvertence it adds to the anguish or detracts from the peacr
of mind of varsons awaiting oxecution, eitﬁer directly or indirectlw,

and it may very well attract such nroceedings as we now have,

I respectfully concur with the view gxpressed by
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ILord Dinlock in the MBlik case, that acts of m:rcy cannot he
the subisct of legal rights. "It hoginsg vhere legal rights end’;
and in relation to the sxercisa of the nrerogative »f mercy T
find the Malik cass is diractlv in noink., FEssentially, that
is what this matter is all akout. The substantial issuc is the
cxgrcise of the preragative cf mercv. Immlicit in the language
of tho motion is ths praying for a relief that the prerogative
of mercv he exercisad in th:s apnlicant's favour bhecouss of the
delav; the conduct of the House of Renresentatives, d2bates and
resoluticns of tha House znd Senate. 2 translation of this
relief in legal terms would he:

(a) orerogative of mercv, Mat the Constitution aives

that nower onlv to the Governor-General in

Section 90. He is the only werson who could sxercis

(= 2%

Lt
(h) the Jelay which can be construed as a rosnit: undsr
Secticn 90(1). Again that is authorised by law in
Secticn 90, and it is granted to the Governor-Gencral
alone ;
{c) the discussion of the susnension of ths death
penalty by Parliament; and
(d) Delates and Pesolutions of the Senate.
23 I said before the cxercise of the nrerogative in favour of
the amplicant and respito are matters entirely and cxclusively
rescerved for the Covernor-General in Section 97, The susnension of
the deatl: nenalty and the dchate, clearly these ars acts of mercvy
and surely they cannct be the subject mattor of legal rights. Leaal
rights must be infringed hefore ope mav seek a legal remaly. So,
it would follew from all this that vhat the motion is «seking is
for this Court to grant rights that arc exclusively the Governcr-
General's in relation to the exercise of the nrerogative in their

faveur, and to do so on arcunds that 3o not create a legal right
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uncn which thev can rely.

I find, therefore, that the noint made in limins “w
Dr., Xattray is sustained an® I hol? that this Court has no
jurisdiction to entertain the motion and I would dismiss tho
motion.

Bafore I leave this motter I should like to 239 that
it is honed that in the futurs ~ur Legislature, althcugh their
tazks are multifarious, onercus and very difficult, will asrranage
their affairs in a somewhat better order %han has bean svidenced
in this particular situation. I do net helieve that an arnnarent
confusion can anhance thc neace and tranquility of good order an?

provide for gnod qovernment in any country.
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CHAMBERS J,:

In this Motion before the Full Court in relation to
these three applicants named in the Motion, on the ground that
a period of nearly three years has elapsced since all hanging
was placed in limbo on a gencral basis - and at that I may
add in breach of the Constitution and Section 3 of the Offences
against the Person Law, as the Constitution, Sectiocns S0(1)(b)
ant 91, only wpermits respite, suspension or putting in limbo the
execution of punishment for murcder in individual cases after . ue
consideration of each case and not on a mass basis, thus ;rivios
to these applicants, as is submitted, a sense of hope, which
submission should really be the giving of a false sense of hope
about their being spared the penalty which they have rightly
earned under Section 3 of the Offences Against the Person Law
ancd uncder the Ccnstituticn - I wish to say that in my opinion
there is no merit in the application, c¢specially when the delay
in carrying out the lawful executiocn is compared with punishment
by torture and inhumnan treatment.

Private citizens or even persons in official positions
may have their private opinions and bias on any subject under
the sun, including bias in regard to the subject ¢f 'no hanging'
generally, but the Courts,; especially a Constitutional Couwrt,
should not be used in the face of the clear and specific law
of the land and of the Constitution tc¢ fcist any private
opinion anci sentiments on anyone and ultimately on the publicy
and as Dr. Ken Rattray, the Solicitor General, if I may say so
with respect, has rightly saic that this is a Court of Law,
not of morals, and I may add ncoct of sentiments. Even a
Presiding judge camnct use his preconcepticns or any bias he

may have on a subject matter in his decisions and thus embody

/it in his,....
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it in his findings and thus foist such preconceptions and

bias, if any, in the subject matter on the public, and lawyers
should not be permitted the privilege of attempting to make

the Court act on their perscnal bias or preconceptions on

any subject matter in the absence of any law to permit it.
Costs should be awarded against any lawyer who crsicts in such
conduct, however able and brilliant they may put their cases
as was done in this motion,

In regard tc a bias on a subject matter, I will
quote from what Frank, J. says in R. v. Linahan, 1943
page 138F, 2D, ,a.c 650 at page 652, in a case decided in
the United States of America and quoted at page 157 in the
book, "Principles of Administrative Law" Mourth Bdition,
by the authors and quote:

"If, however, 'bias' and 'partiality' be
defined to mean the tctal absence of
nreconception in the mind of the judge,
then no c¢ne has ever had a fair trial,
and no one ever will, The human mind,
even at infancy, is no blank piece of
paper. We are born with predispositions,
ancl the processes of eduwaticn, fecrmal an.
informal, create attitudes which precede
reasoning in particular instances and
which, therefore, by definition are
prejudices.."

In this regard, I shcould add that no judge would or
should make pronouncements con any subject watter which he is ealins
with in Court from any bias or partiality on the subject
matter which he may possess, but he should ideal with the casc
as it falls in line with the Law and the Ceonstitution, and
lawyers should not allow themselives tc fall in the trap of

/filing cases...



filing cases or motions based on bias, on a subject matter,
if any, unsupported by law and its proper interpretation,
however brilliant they may put the arguments and however
gemuine and convinced they may be in such beliefs,

Now, if one is basing one's arguments on the
allegation that a person or persons was or were given cause
to heope that their execution would not he carried out because
of a de facto suspension of capital punishment since 1976
and also that suspension was 'on and off' since the 12th day
of May, 1977, a matter of two years, and that this ce facto
suspension of hanging existed, then one should bear iﬁ mind
that this hope of nct being hanged should or woulld create
in the mind of such a person awaiting his execution a
psychological relief from the fact that the certain death
which under the law he has earned has been delayed, thus
#giving him a longer time to live during which time this
hope ought to he a stimalus to his morale rather than it
being incorrectly regarded as subjecting the person to
terture or to inhuman or degrading punishment, or other
treatment,

Before Jdealing with the claim tc relief that is
stated in the Motion to exist under Section 17 (1) of
the Constitution in relation to each of these three appli-
cants, and which I will deal with as though this Court
has jurisdiction to deal with the Motion, I shall refer to
both the in limine submissions by Dr. Rattray that this
Court is without jurisdiction to entertain the Moticn and
the reply by the applicants' Attorneys-at-law, I shall
then analyse the Motion and its implications regardless of
the outcome of the in limine submissions, as the matter is
important, not only tc the circumstances of this particular
Motion, but any other motion filed in regard to persons
convicted of any offence against the law of Jamaica, amx! in

/analysing...

14
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analysing the case I will be covering all the submissions
male in limine and the replies thereto.

Dr, Rattray made five submissions in limine tu the
effect that this Court has no jurisdiction to entertain
this motion, namely:-

(1) That the question of the exercise of the
nrercative of mercy involves the exercise
of a discreticnary power and is therefore
not justiciable.

(2) That on the face of the motion, and the
Afficdavits in support, no legal rights
have been shown to have been infringed
entitling the applicants to legal redress
in Court; and consequently, there is no
Jurisdiction umkier the Constitution to
entertain a motion involvings only moral acts.

(3) That moral or policy issues, however laudlible

in so far as they relate to the Jdeath penalty

-

and its execution are irrelevant in these
Courts,

(4) That the terms of the motion relate: toc a
declaraticn which would challenge the
validity of the death penality.

(5) That nothing in the motion has established
as is required in constitutional issues
that there was anything which constituted

torture or degraling yunishment or treatment.

In dealing with the first submission in limine,

Dr. Rattray referrel to the constitutional pfinciples of the
separation of powers between executive, the logislative and
the judiciary, and submitted that the Jamaica Constitution
Jdeals with these threc separate arms of Government in

/different chapters...




different chaiters or porticns of the Constitution,

Dr, Rattray cited Secticns 90 and 91 of the Constitution
which deal with the exercise of the prerogative of mercy
based specifically on unquestionable Jdiscretionary terms,

Pr. Rattray further submitted that these Secticns
of the Constitution show that a convictel person has no
legal right to have his case considered within a certain
time in the exercise of the prercgative of mercy. Neither
has he any right to have his case considered favourably.
Further, that if the Courts acted on the motion they would
be reviewing the manmner in which the prercgative of mercy
was exercised, and such review is exclusively within the
province of the Privy Council,

The first submission as well as all the other
submissions by Dr. Rattray, except one, has dealt with the
issue of the Court having nc jurisdiction, The exception is
the submission in relation to an applicant's hope because of
the delay in carrying ocut the execution, ani Dr, Rattray
submitted that the hope, Jduring the :elay, would not result
in the subjecting of any of the applicants to turture or to
inhuman or degrading punishment or other treatment, but
rather, it would be the cther way arcund because the Jdelay
in execution gives hope to the condemmed! and "where there is
light there is hor«." With this I respectfully agrec.

However, ir, %ﬂttray replicd that if this Court were
to assume a positicn which it does not possess and grant a
relief asked for in the Motion, they would be transforming
a mere hope into a reality amnd that would be assuming powers
that the Court Zoes not possess and woulil totally contradict
the provisions of Section 3 of the Offences Against thoe
Person. Law, which provides a mandatory sentence cf Jdeath
for convicted murderers.

/Dr. Rattray cited...
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Dr. «.attray cited the case of Michael Ablul Malik
(1976 ) Appeal Cass, page 239, a Privy Council case, in
support of his submission that mercy is not the subject of
legal rights and as stated by Lord Diplock at page 247 of
the judgement at letter 'G',"a convicted person has no
legal right even to have his case considered by the Home
Secretary in commecticn with the exercise of the prerogative
of mercy.," Lord Diplock went on to deal with the exercise
of the prerogative of mercy as it related to the Constitu-
tion of Trinidal and Tobago, and which provision: in
relation te the exercise of the prerogative of mercy is
similar to the provisions in this regard in our Jamaica
Constitution. And Lord Diplock emphasised that the
exercise of the prercgative of mercy is personal in naturvre
and thus to show that the exercise of the discretion cannce
be questioned,

The: case also went on to decide that if the Jecath
penalty is mandatcry under the law, it cannot be regarded as
crmel and unusual punishment whether at Common Law or in the
Bill of Rights or inferentially in the Constitution of
Trinidad, At page 248 of the Malik's Judgement at letter 'E!
Lord Diplock stated anl quote:-

"In their Lordships' view these provisions
are not capable of converting the functions of the
Minister in relation to the advice he tenders to
the Govermor-General from functions which in
their nature are purely discretionary into
functicns that arc in any sense quasi judicial."

I, for the purpose of this case, substitute the
word, "Minister'" for the words, "Privy Council" in the
case of Jamaica,

/It was also...
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It was also stated that the Trinidad Constitution
is similar in this respect to the Jamaica Constitution, with
which submissions I agree. I respectfully agree also with
the decision and proncuncements in the Malik case which is
almost on all fours with the jpresent facts in this motion,

As the motion before us 2id not asscrt for the
purpose of the motion that the actual carrying out of the
death penalty was inhuman or degrading punishment as was
claimed in the Malik case cited above, but amounted to such
punishment as well as to torture by virtue of the delay of
approximately three ycars, Dr. Rattray referrcd tc the
case of R. v, Stanley Abbot, in which he submitted without
his being able to produce the official report of the casec
that a period of six years in the death cell between
sentence and final appeal, though, as allegedly stated by
Lord Diplock, that such long delay was to be greatly deplored,
nevertheless it was not realistic to suggest that a condemned
man woculd wish to expedite the final decision. While there
was life there was hope. Abbot's appeal failed.

Dr. Battray finally submitted in regard to his claim
that the Court has no jurisdiction to enquire into the
exercise of the discretionary powers of the Governor-
General exercised under Sections 90 and 91 of the Jamaica
Constitution, referred the Court to Basu's Commentary on
the Constituticn of India Volume 2, Fifth Edition, which
stated at page 409 under the heading, "Court's Power to
Interfere, If Any", and quote:-

"The Court is accor:dingly, precludecd

from examining the wisdom or expediency of

exercise of the power in a particular case,"

Dr. Rattray further submitted that lebates and
resolutions in Parliament camnot affect any matter arising

/before the...



hefore the Court on the motion and that this Court is a
Court of law and not cne of mercy.

After Dr, Yatiray ended his in limine submissions,
Mr, Noel Edwards, (.C., applied for an ad journment pursuant
to his supplementary Affidavit sworn to by
Dr. Frederick Hickling, Consultant Psychiatrist and Senicr
Medical Officer at the Bellevue Hospital, so as tc enable
Dr. Hickling and two gther psychiatrists to complete their
evaluation of the applicants., The Affidavit requested a
four week ad journment.

After considering the submission of
Mr, Noel Idwards, Q.C., and that of Mr. Ellis in reply,
the President, after consulting with the other twoe members
of the Court, rejected the application for the adjournment
as a unanimous re jection and requested the applicants’
Attorneys-at-law to reply to the in limine submissions of
Dr, Rattray, and so Mr. Demnis Daley, Attorney-at-law for
Mr, Noel Riley, began his reply but after a few minor
submissions the adjournment was taken at 3:55 pem. to
contimue at 10:00 a.m. the next day, that is, tocday, the
14th of June, 1979, On the 14th of June, yesterday,

Mr. Daley continued with his submissions,

Mr, Daley submitted that the motion did not seek
to challenge the discretionary powers of the Privy Council
but to sheow that a combinaticn of facts,including the
failure of the Privy Council to exercise its discretion
in relation to persons in death row for a considerable
period,affected the applicants and constituted an
infringement of Section 17(1) of the Constitution.,
Further, that this along with combination of other
factors, aggravated and increased the anguish and
torment which normally attends the failure of all

/judicial,,.



judicial proceedings when the sentence of death is imposed
and that this is the matter that the Court is being asked
to consider and not the exercise of the discretionary
power of the Governor-General or Privy Council, That that
being so, this Court has jurisdiction to consiler the
Motion,

This submission I cannot agree with as the Motion is

1

asking the Court to find that the execution of the applicants

at this time is unconstitutional, How can it be said that
it is unconstitutional to carry out the death penalty if
such is authorised by the Constitutiocn? And whether the
time for the execution is delayed because the Governcr-
General in his discretion delays either the granting of

a respite from the execution or delays issuing his
Varrant for the execution would not give the Court a right
to enquire into the exercise of this prerogative of mercy.
The Motion specifically states that the delay in carrying
out the executions complained of was significantly caused
and/or contributed to by the de facto suspension of the
Jdeath penalty, as only the Governor-General has in the
name of Her Majesty, in accordance with the Law and the
Constitution as it now stands, the right to suspend the
death penalty whether it be called a respite or not, and
as such suspension or respite is a prerogative right
exercisable in the discretion of the Governor-General,
this Court has no jurisdiction to hear a matter

based, as stated in the motion, significantly

on the exercise of discretionary powers.

Mr, Daley's next submission was to the effect that
in spite of the scheme of the Constitution, providing for
a separation of powers, this could not deprive this Court
of the jurisdiction to challenge the power of the executive

/vhere they...
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where they exercise their power in kuch a way that infrinses
any cf the fundamental rights under Can, 3 of the Ccnstitu-
ticn., This submission ignores the fact that the Motion has
not disclosel that any fundamental rights of any of the
applicants has been infringed and Dr, Rattray's submission
that a person sentenced to death has no fundamental right
not to be hanged.

The Law, Section 3 of the Offences Against the
Person Act, says that a person convicted of murder shall
hang, and any respite or suspension of hanging, in the
absence of proof, firstly by Affidavit, that it was not the
Governor General who suspendeld the execution in the exercise
of his discretionary power, it must be presumel that the
suspension or respite, for whatever reason, including
combinations ¢f factors, if any, or however long, is a matter
of the exercise of discretiocnary powers vested in the Governor-
General anl the Courts have no jurisdiction to enquire intc
the exercise cof the discretionary powers of the Governor-
General under Sections 90 and 91 of the Constitution.

Mr. Daley further submitted that Section 90 (1)(a) to
(d) of the Constitution requires a positive act on the
part of the Governor-General and that he Jid not act, that
is, the Governor-General did not act,

I hold that even if it could be said that the

Governor-General did not act in the matter, as he did not

‘grant a respite et cetera, and there is no evidence of

this, once the Governor-General has issued the Warrant for
execution the Governor-General must have exercisec his
discretion, and as this Motion was issued after that
exercise, and as a result of such exercise of that
discretion by the Governor-General, this Court would

have no jurisdiction to enquire into this prerogative act.
The issue of the Death Warrant must be as a result of the

/exercise of...
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exercise of the discretion in relation to the respite,
namely, that there be no respite or further respite.

A further submission by Mr, Daley that the
exercise of the discreticn must be dene in a reasonable
time, and if not so done, the delay, if not the discretion
could be challenged. 1 hold that this submissicn has no
weight as the delay obviously must be discretionary.

Mr, Daley further submitted that the jurisdiction
of the Court would exist in relation to the agony and
torment which arise from the long delay in carrying cut
the executions. On this submission, I hold that the Court
would have jurisdiction to enquire inte torture or inhuman
or degrading treatment, but only if the Court dismisses
the in limine submissions and such enquiry may then result
in a declaraticn which cculd not affect a lawful sentence.

The decided case of Malik or DeFreitas v. Benny has shown

that the mandatcory scntence of death contained in the
Offences Against the Person Law cannot amount to tiature

or to the other forms of punishments or treatments mentioned
in Section 17 (1) of the Constitution,

In my opinion nothing much turns on the other
submissiors of Mr, Daley. However, I will deal with those
submissions later in this judgement.

Mr. Richard Small dealt with the Resolution in
Parliament and the hope it created in the minds of the
applicants and its resultant torture or inhuman treatment, and
submitted that torture and inhumen treatment is a question
of fact and not of law and therefore cammot be dealt with
4An limine,

I hold, for my part, that a question of whether a
person has suffered torture or inhuman treatment is a

question of fact which cammot be a matter

/for a decision...
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for a decision in limine, but I alsc hold that one has;
first to get over that hurdle as tc whether the Court has
Jurisdiction tc hear the motion in the terms presented,
which invelves questions of law as to the exercise of
the Governor-~General's discretion on the prerogative of
mercy and the question of law whether the death penalty
is unconstitutional, which is not the claim,

Mr. Small in very interesting submissions, set out
to distinguish the Malik case from the situaticn arising
in the present moticn, and also sought in an interesting
address to confer on the Supreme Court Judges, sitting in
a Constitutional Court, wider powers than they posscss and
also tried to convince this Court that our situation in
relation to enquiring into constituticral matters is
wider than a country such as Ingland; who, unlike us, does
not have a written Comnstitution.

Mr, Small's other submissiors kept me listening
interestingly, but the submissions took the matter no
further and did not destroy the in limine submissions
made by Dr. Rattray. Mr. Small even asked the Court
not to place much reliance on some of the overseas cases
as they are distinguishable from the situation on this
Moction.,

Dr. Rattray, in reply to Mr. Small's submission
that the Constitutional Court should take a bold step
and control interference or breaches of the Constitution,
even in relation to discretionary powers, cited the case

of Horwitz v, Connor {1908) 6 Commonwealth Law Reports,

page 38, an Australian case based on a similar constitu-
tion as our own, where it was held that no Court has any
jurisdiction to interfere with the discretionary power
of the Governor-General to remit a sentence,

/Mr, Noel Wiwards...
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Mr, Noel Edwards, (;.C., adopted the submissions of
his learmed friends who made submissions befcre he <id,
but reiterated that he i not challenge the Ccnstitutional
validity of the death sentence or the exercise of the
prerogative of mercy, but that its exercise must be in a
reasonable time and the death penalty should not be
delayed so as to be prejudicial to the applicants and so
infringe their Constitutional rights,

On this the Court holds that no Constitutional
rights of the applicants have been shown tc be infringed.

I now propose to deal with the claim to relief
that is stated to exist under Section 17 (1) of the
Constitution which portion of the Secticn reads as follows:

"No person shall be subjected to

torture or to inhuman or degrading punishment

or other treatment,"

Under this portion of Secticn 17 of the Constitution,
namely, Section 17 (1), the words, torture, inhuman or
degrading punishment cr other treatment must be considered
in the light of the words, "No person shall be subjected
to.." And these words would obvicusly mean; "subjected to"
by the deliberate actions of others, whether by deliberate
acts of omission or commission, whether by the State or
otherwise with that intenticn in mind and not with the
intention of relieving that person from the ultimate
punishment which latter intcntion seemed to have been
what theose who caused the suspension of the death

penalty to have had in miﬁd.

Even if by any stretch of the imagination I am
wrong in this view, Sub-section 2 which is a portion of
the very same Secticn 17 of the Constitution relied on by

/the applicants!'. ..
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the applicants' Attorneys-at-law specifically states and
quotes—~
"Nothing contained in or done under the
authority of any law shall be held to be
inconsistent with or in contravention of this

Section (that is, Section 17) to the extent

that the law in question authorises the

infliction of any description of punishment

which was lawful in Jamaica immediately before

the appointed day.”

As everyone knows, the appointed day was the day
appointed in 1962 for the coming into force of the provisi.ns
of the Jamaica Constitution Order in Council 1962, and which
appointed day was in August, 1962.

Further, Secticn 26 (8) of the Constitution states
and quotes-

"Nothing contained in any law enforced
immediately before the appointed day shall be

held to be incomsistent with any of the provisions

of this Chapter, and nothing done under the

authority of any such law shall be held to be

done in contravention of any of these provisions,"
The words, "this Chapter" as used in the Section is in
reference to Cap. 3 of the Constitution which Chapter
inclules Sections 13 to 26 of the Constitution.

Again, it is well known that death by hanging was
the sentence anl punishment prescribed by law prior to and
immediately before the coming into force of the Constitu-
tion for any perscn convicted of murder amx]l such hangings
mast continue both under the previous law and confirmed by
the very Constitution under which this well intended tmut

misguided application is made.
/In addition.,..
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In addition, Section 2 of the Offences Against the
Persont  lLaw states and quotes~

"Yhoever shall be convicted of murder shall
suffer death as a felon."

And Section 3 thereof prescribes for the proncuncement of
the sentence of death., Again, Section 91 (1) of the
Jamaica Constitution states, and quote:-

"Where any person has been sentenced to
death for an offence against the law of Jamaica,
the Governor-General shall cause a written
report of the case from the trial Judge,

together with such other information derived from the

the record of the case or elsewhere as the

Governor-General may require, to be forwarded

to the Privy Council sc that the Privy Council

may advise him in accordance with the provisions

of Secticn 90 of this Constitution.”

This Sub-section (1) of Section 91 of the Constitu-
tion confirms that hanging continues to be part of the law
of the land and it also ccnfirms that the Governor-General
shall cause a written report of the case from the trial
Judge to be sent to the Privy Council, together with such
other informaticn derived from the record of the case as
the Governor-General may require to be forwarded to the
Privy Council so that the Privy Council may advise him
in accordance with the provisions of Section 90 of the
Constitution.

Section 90 (1) of the Constitution states that
the Governor-General may, in Her Majesty's name and on
Her Majesty's behalfs-

N

/(b) grant to...
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(b) grant to any person a respite, either

incdefinite or for a specified period

from the execution of any punishment

imposed on that person for such

sentence and under Sub-section 2 of the

said Secticn 90 the Governor-General is

required to act on the recommendation

of the Privy Council except pursuant

to Section 91 (2) the matter is too

urgent to admit of his waiting on the

recommendation of the Privy Council,.
Nowhere under these two sections of the Ccnstitution,
namely, Sections 90 or 91, or under any other Sections for
that matter is the Governor-General required to act on any
private or public sentiments or information communicated
to him whether frcem private or official persons or bodies
when or where such information is not derived from the
records of the particular case itself and indend the
communication to him should be through the Privy Council
and at that at his request pursuant to Section 91 (1) of
the Constitution.

Now, toc deal specifically with the question of delay
in carrying out the hanging as specifically emphasised by
Mr. Noel Bdwards, Q.C.; and the alleged hope caused by the
so-called "on and off' suspension of hanging,resulting, as
is incorrectly claimed in this Motion that a breach cf
Section 17 (1) of the Constitution has resulted, as I hold,
and just pointed out Supra, Section 90 (1) (b) of the
Constitution provides for the suspension or respite for a
specific period or for an unspecified period of the
punishment before, as in this case, the hanging or hangings
of a convicted murderer or murderers is or are carried out,

/hence how can,..



hence, how can it be, 1f tihe provisions of the Constitution
of Jamaica is obeyed or complied with, can it be said that
a breach of the said Constitution has occurred in relation
to any particular perscn? It should be noted that the
Jamaica Constitution does not permit a suspensicn or
respite to be granted in mass in regard to every convicted
murderer, but only in relation to a perscn or persons, be
the numbers 70 or 79 contimuing on this question of delay
being unjust and a breach of a person's Constitutional
rights.

I hold that in the particular circumstances of
this Motion this cannot be so, I am fortified in this

opinicn by the case of Kakis v. The Republic of Cyprus,

1 Weekly Law Reports, House of Lords, 1978, cited to

this Court in another case.

In the X~kis case, Mr, Kakis was, along with others,
granted an amnesty cr general pardon in the case of an
alleged murder committed in Cyprus on the 5th of April, 1973
The amnesty was proclaimed on the 7th of December, 1974,
thus giving to Mr. Kakis not a false hope but a genuine hope
that he would never be tried for the murder., However, in
October, 1975 the House of Representatives in Cyprus
revoked the ammesty., In March, 1976 extraditicn papers
were sent from Cyprus to the Commonwealth Office in
Londcn seeking the extradition of Mr, Kakis to stand his
trial in Cyprus for the murder committed by him three
years earlier, in April, 1973. and not until February 18,
1977 was authority granted by the Secretary of States to
proceed on the hearing of the extradition under Section 3

of the Pugitive Offenders Act 1967.

28

Mr. Kekis was arrested in Lendon on 28th March, 1977,

which was over two yvears and three months from the ammesty

/and general.,..
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and general pardon of all persons involved in certain
crimes in Cyprus, including Mr, Kakis.

The hearing of the habeas corpus proceedings on
behalf of Mr, Kakis pertaining to his arrest and extra-
dition was heard by the Divisional Court on December 15,
1977, over three years from the amnesty or general
pardon which was granted to him and others,

Both the learned men in the House of Lords and

the Divisiomnal Court of England saw nothing wrong or

- unjust or inhuman or Cegrading after this "on and off"

amnesty and lengthy delay since the amnesty in 1974 and
the hearing in December, 1977 by the Divisional Court
and even up to April, 1978 by the House of Lords., If
Mr. Rakis was sent back to Cyprus in December, 1977 for
his trial for a murder committed in April, 1973, then
three years and eight months would have elapsed between
the murder and the hearing before the Divisional Court
and five years before the hearing by the House of Lords
in April, 1978. The only reason why Mr., Kakis was not
sent back to Cyprus was because of the majority Jdecision
of the House of Lords which held that the delay would or
may result in an unfair trial as Mr, Kakis' only witness,
apart from his wife, as to his alibi hal justly refused
to go back to Cyprus to give evidence of Mr, Kakis's
alibi for the reason which he, the witness, stated before
the Divisional Court that he feared he would have been
arrested in Cyprus for his ﬁon—extraditable offence for
his involvemenf in a coup.

In the instant motion nothing therefore can now
arise for the delay because a trial, fair or unfair,
cannot now be affected by an absent witness as the trial

/has already...



has already taken place as well as all avenues of appeal
have either been exhausted or consideredl,

Dr. Rattray, in regard to a delay of some length,

" nearly six years between the crime and the hearing of the

appeal, referred the Court to R. v. Abbot, a Privy Council
case, which shows that that pericd camnot affect execution
of the sentence.

1 shall now deal in brief with the supplentary
Affidavits filed in this matter, thoush they aJdd nothing
of substance to the other Affidavits,

Excerpts of speech malie in Parliament as referred
to in Mr, Noel Riley's Affidavit and commented on by the
Counsel for the applicants tc the effect that the sus-
pension of the death penalty in regard to condemnmed
prisoners had given such hope that it would now be
callous to proceed with a mass execution without recommenda
ing a review of their cases cr without a study being made
in regard to the questiom of hanging, in this regard I
must emphasise and reiterate that the Constitution,
Sections 90 and 91 provide for a review by the Privy
Council of all the individual cases, so there is no
necessity for any person or hody to recommend a review,
and all things are presumed to be correctly done until
the contrary is proved, Similarly, Section 90 (1) of
the Constitution, as stated earlier, provides for a
respite for a definite or indefinite period but only in
accordance within the terms of the Constitution.

So how can it be held to be a callous or
arbitrary act, or how can it be thought that hanging in
accordance with the law and the Constitution might well
be adjudged to amcunt to unusually cruel and brutal

/punishment?
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punishment? Indeed, disobedience to or the ignoring of
the plain words and requirements of the Constitution may
very well be held to e & callious or arbitrary 'act and
possibly an unusually cruel or brutal act,

Again, the respite granted by virtue of a
representation made on 24th March, 1975 by a Commissicn
of Enquiry, is again not in accordance with Section 90
of the Constitution as pointed out earlicr., Secticn 90
cf the Constitution authorises the Governor-General in
Her Majesty's name to consider the question whether to
grant a respite to any person from the execution of any
punishment, but only on the recommendation of the Privy
Council, and Section 91 (1) of the said Constitutiocn
requires that the recommendation of the Privy Council
should be based on the report of the case from the trial
Judge, together with such other information derive:l from
the record of the case or elsewhere as the Governor-
General may require to be forwarded to the Privy Council.

The Constitution dcoes not provide for nor does
it permit any mass respite of domens of convicted persons
on the recommendaticn of even the Privy Council, Neither
does the Constitution provide for any respite being
granted on the recommendation or representation of a
Commission of Enquiry, and at that without the request
of the Governor-General,

So,again the Supplementary Affidavits and
enclosures on this peint are without merit, and if
this motion doces not amount to an abuse of the process
of the Court it amcunts to at least the playing of games
with the Constitution.

In the Jdeliberations, however short this
morning with my brothers, the President, Wilkie J,
and Carey, J,, we have all agreed that the motion should

. /@w; Jismicset..



be dismissed for want of jurisdiction. None of us had the
opportunity of reading each others notes,; but having heard
what the President has read in Court, I mast say I agree
with the contents thereof and the manmner of expressing his
findings. I must, however, add that for my part I hold
that the Affidavit of Dr. Frederick Hickling has no
relevance to this Motion and should not have been filed,

and this again seems tc me to be a further playing of

games with the Constitution. But for the apparent sincerity

of the Attorneys-at-law for the applicants and the able
manner in which they handled a motion that had no merit,
I would have made other comments as we have not gone back
to the days of the divine rights ¢f Rings.

This Court has no jurisdiction to interfere with
the exercise of the prerogative of mercy which is a
discretionary power authorised to be exercised under
Section 90 cf the Constitution so as to delay or expedite
an execution,

It would seem that the only persons or body that
could be able to delay an execution in this regard are the
persons who, as a result of the separations of powers
between the Executive Legislature and the Judiciary are
abhle to file writs t. -ne of those arms, namely, the
Juliciary by moticns such as the one before this Zourt
and which causcs a temporary halt to the or ers .r
irections ma.¢c in the exercise of that discretionary
power by the Governor-General,

For the want of jurisdiction in this Court on the
Motion: as filed, and for the reasons I have stated, I
agree with my brothers that this Motion should be dismissed.

The Motion is therefore for my part dismissed.
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CAREY: J.

The issues which have been raised in this
matter have been, if I may say so, clearly and exhaustively
dealt with by my brethen, and I venture a few comments of my
own merely because I regard a matter such as this as important
and I feel that in a constitutional court each member of the

court should express some view of the issues that are raised.

The Constitution declares as one of the fundamental

rights and freedoms the right to life, a fundamental right and
frcedom, however, which thesc applicants no longer are entitled
to enjoy. It has becen abrogated by due process of law. They
have been condemned to suffer death in the manner authorised

by law pursuant to Section 3 of the Offences against the Person
Act. All means of judicial redress as respects that sentence
have been exhausted. They may hope for clemency: it cannot be
demandcd. Such a plea can cnly be entertainsd and acted upcn
by the Governor-General exercising the prerogative of mercy

on the recommendation of the Privy Council in virtue of

Section 90 of the Constitution. Such o petition, it seems
unnecessary to add, is not within the competence of this Court
sitting as we now arc; a Constitutional Court, is not a Court of
mercy. Our most conspicuous function, if I may use the words of
Bacon are "ius dicere" - to declare the law., Our powers are set
out in Section 25 of the Constitution, The effect of the
provision thercin stated is to hear and determine any application
made by a person who alleges that any of the protections and
rights to which he is entitled has been cor is likely to be
infringed and the Court is empowered to give redress in the

form of orders or other directions and to ensure the enforeement

/
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The applicants now appear by learned counsel
asserting that they enjoy the right to life, for it is in
protection of that right to life and the other fundamental
rights and freedoms that Sections 14~24 of the Constitution werc
enacted.

Specifically it is being argued that they have been
subjected to psychological torture by reason of:

(a) the protracted delay in carrying out
their execution; and
(b) the belicf reascnably held that the
sentence weculd not be executed upon
themg
because of3
(l) the de facto suspension of the death
penalty;
(2) the fact that studies were undertaken
into the question of the suspension;
(3) debates and resolutions passed in the
House and the Senate.
These factors precisely set out in the Motion constitutey it is
said, torture or inhuman or degrading punishment or other
treatment proscribed by the Constitution in Section 17(1). This
breach entitles them, so the argument goes, to have their sentence
set asidej damages is not their suit,

The Declaration which is sought is in the following
form:

"A Declaration that the execution of

the said Applicants at this time and
in the circumstances leading up to

and surrounding the issuc of the death
warrants would be unconstitutional and
illegal being contrary to Section 17(1)

of the said Constitution of Jamaica."
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But the true nature and character of this Declaration may the
more easily be highlighted and so discerned if the words in
capital letters werc cmphasized:~
" A DECLARATION THAT THE EXECUTION OF THE
SAID APPLICANTS at this time and in the
circumstances leading up to and surrounding
the issue of the death warrants WOULD HI
UNCONSTITUTIONAL AND TLIEGAL IN THAT THEY
WERE SUBJECTED TO TORTURE OR TO INHUMAN
OR DEGRADING PUNISHMENT OR TREATMENT."
This aspect will be considcred hereafter,
Do the remaining words, accorded no emphasis, alter
to any degrce those cmphasized and which clearly form the linch-pin

of this declaration? In my view the phrasc "at this time" can

only refer to the delay in carrying out thce executicn. The words
"in the circumstances leading up to and surrounding the issuc of
the dcath warrants" involve the exercise of the prerogative of
mercy, Indeed, Mr, Small without the sustaining assistance of
any known principle or authority asseverated that this Court
could question the cexercise of the prerogative sceing that a
legal right was infringed,

It was not surprising, therefore, that the learmned
Solicitor General challenged the jurisdiction of this Court tc
entertain a Motion in the terms of this Declaration, I pausc
to pay tribute to the clarity of those submissions and the
felicity of the language in which they were couched. It was
contended that the Motion seeks to question just that excrcise
of the prerogative of mercy which involves discretionary powers
exclusively within the province of the Privy Council and on
that basis is not justiciable. The exercise of the prerogative

in other words is non-reviewable,
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It is clear law that the exercise of the prerogative
of mercy is not reviewable and, therefore, is not competent for
this Court to enquire into its exercise or for that matter its
non-exercise. The applicants contended that the complaint was
not as to the exercise of the prerogative, but as to non-exercisec.

Lord Diplcck in the case of Michael de Freitas v, Benny & ors.

/[ 1979/ A.C. 239 at p. 247 speaking of the legal nature of the

exercise of the prerogative of mercy had this to say:

"At common law this has always been a matter

which lies solely in the discretion of the

sovereign, who by constitutional convention

exercises it in respect of England on the

advice of the Home Secretary to whom Her

Majesty delegates her discretion. Mercy

is not the subject of legal rights. It

begins where legal rights end., A convicted

person has no legal right even to have his

case considered by the Home Secretary in

connection with the exercise of the

prerogative of mercy. In tendering his

advice to the sovereign the Home Secrectary

is doing something that is often cited as

the excmplar of a purely discretionary act

as contrasted with the exercise of a

quasi-judicial function."
That proposition, with which I respectfully agree, is equally
applicablce to the Jamaican situation with the necessary modification,
for it has been accepted at the Bar that this Court is bound by a
decision of the Privy Council where the issues and the law are
similar. The issues raised in de Freitas v. Benny (supra) are
similar to what is in fact raised in this Court despite the valiant

attempts made by Mr. Daly and Mr. Small to distinguish it.
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Since this Court is bound by that decision, the applicants in
this case to the like extent have no legal right to have their
cases considered by the Governor-General, Sceing that they are
under sentence of death, any delay is an indulgence, an act of
mercy. Mr, Daly on behalf of one of the Applicants may well be
right when he says that the "respite" mentioned in Section 90(1){b)
requircs some positive act on the part of the Governor-General
which must be communicated to the prisoner, and that the
Governor-General did not grant a respite., But that contention
cannot avail, The Applicant camnot complain to the Court that he
is not executed. He has no legal right to do so. Delay, even
more so inordinate delay is to be deplored, but it creates no
legal rights in the prisoner. He canmnot ask that his case be
favourably considered, The time and manner in which the prerogative
is exercised alike give rise to no legal rights. Once counsel
for the applicants in their arguments were counstrained to refer
to the exercise of the prerogative which are discretionary and
not quasi-judicial powers, they were asserting a right that does
not exist in law for the benefit of the Applicants.

This was the basis of the second submission in limine
by the learned Solicitor General. It was argued that .no legal
rights were infringed which were capable of giving rise to legal
redress. Mercy plainly is not the subject of legal rights. The
Applicants may hope to be reprieved but hope camnot found a legal
right. For such hope no remedy at law or in the Constitution is
provided. None may be fashiéned.

The Applicants maintained that torture,; that is,
torture, or inhuman or degrading punishment or other treatment is
constituted by "delay and hope". That riposte by the Applicants
is, in my wview, without merit and/gfearly untenable, Neither
delay in carrying out the execution ncr hope in their non-execution

can create rights which may be invoked in favour of the Applicants.
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The case of de Frcitas v. Benny to which I have already made
refercnce and to which my brothers have also called attention
is conclusive of the matter,

The ordor sought in the terms of the Declaration
is really inconsistcent with ond contrary to Scction 14(1) of the
Constitution, which rcenders it constitutional and legal to cxecutc
scntence of death upon a person convicted of the criminal offence
of murder, A Dcclaration must assert some legal right as being
infringed or about to be infringed, and in respect of which some
redress is claimable., Their execution is clcarly not the right
infringed nor thec redress sought. Neverthcless, the Declaration sought
is in terms that bheir execution would be unconstitutional and
illegal.

The Constitution does not so much createc new rights
as it creates new remedies. Maharaj v. The Attorney General for
Trinidad and Tobago No.2 / 1978/ 2 W,L.R. 902, We are being asked
to create a new right. No known legal right has, thereforc, been
identificd as having been infringed having regard to what appecars on
the face of the Motion and upon the affidavits filed in support.

The Applicants say that the Declaration sought does
not challenge the constitutional validity of the death penalty
by indirect means, Indecd, that much was Mr. Daly's concession,
Despite that disclaimer, however, the Motion docs precisely that,
It‘is explicitly stated therein that the execution would be
wnconstitutional and illegal., As 1T understand what was being
urged on the Court was that the anguish being suffered was
irretrievably bound up with the sentcnce, and any redress granted
would inevitably have the effect of removing the scntence. The
complaint was not so much against execution but execution and
anguish, |

It is undoubtedly true that the anguish is occasicnecd

by the fact that the applicants are under sentence of death. But
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if they are to obtain relief in this Court, it must be demonstrated
to the required standard that some legal right, which cannot be
the sentence, for that is legal and constitutional, has been
infringed. Necessarily, agony is an integral part of the feelings
of a2 condemncd man but that agony flows fron the sentence and not
from other external factors, although other extermal factors or
combination of factors might increase that agony. The Applicants,
in my judgment, must show that the State, meaning some arm of the
State, has inflicted torture within the meaning of Scction 17(1).
Agony and anguish arising from the sentence exacerbated by hope
engendered by debates and Resolutions are not in my judgment
within the terms of that Section.

I found it impossible to appreciate what was the act
of the State which constituted the breach of Section 17(1). The
de facto suspension of the death penalty is a reprieve and
indisputably a benefit for persons under sentence of death, By
what process is that tortore? By what alchemy is mercy transformed
into torture? I am prepared to accept that Resolutions of any
of the Houses of Parliament may amount to acts of thg State., I
found it difficult, however, if not impossible, to regard the
expression of opinions by individual wmembers of the House in the
course of debates as an "act of the State" capablce of inflicting
torture. The affidavits filed showed that one of the Houses voted
to retain capital punishment. That act of the State, it is said,
inflicted torture, inhuman and degrading punishment or other
treatment on the Applicants. The Resolution passed called for a
review of all cases., The Privy Council complied with that
recommendation. The prerogative was exerciscd., Where was the
torture, inhuman or degrading punishment or other treatment which

was inflicted by the State by virtue of that Ilesolution or vote?
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Mr., Small called upon the Court tc be bold and
asserted the unlimited power of this Court as he said, to fashion
appropriate remedies to vindicate the rights of persons aggrieved
by uncenstitutional acts by the State, This Court, he said, is
armed with a plenitude of power to do so and it ought not to
shrink from its clear duty. That was indeed a clear clarion call
to arms, It is attractive but dangerous. Is it not founded on

any known principle or authority. It is a mere fulmen brutum. It

is bascd largely, I regret to say, on emotion. I entertain not
the slightest doubt that this Court would nct be lacking in
courage if that were needed, to fashion appropriate remedies wherc
some identifiable right was proven infringed. DBut that is not
the same as saying that the Court is above all other Courts or
organs or authorities in the State and therefore is all powerful,
T confegs I find it difficult to conceive of a situation where
the exercise of some legal or constitutional right could itsclf,
give risce to a breach of the Constitution., There is no balance
of power in this Court save where that is accorded by the
Constitution or by law, The Constitution of Jamaica is based
on the separation of powers but all that this means, according to
the learned editor of Hood Phillips on ‘'Constitutional anc
Administrative Law' at page 14, is that the main application of
the doctrine is the securing of the independence of the Courts
from control of the Executive, In totalitarian countries, it
was noted, the Executive has acquired completc dominion over both
legislative and judiciary.

In the resuit, such arguments as have been advanced

on behalf of the Applicants amount to no more than a crie de coeur,

This application is wholly misconecived and this Court, 1 concur,

in holding with my brothers is without jurisdiction to entcrtain it.
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The five learned Counsel who appear in support of
this conjoirt application have shown valour in the face of the
formidable and in the e¢vent insuperable hurdles, That trumpets
their worth as fighters in defence of freedom, They fight, I
doubt not, for a cause which they sincerely believe to be just,
But this battle must be waged on other fronts, It must be waged,
if I may be permitted to say so, at the bar of public opinicn
and by lobbying the people's elect. The Court is an inappropriote
forum for this battle for the reasons I have endeavoured to

adumbrate,

WIIKIFE: J,

The application is dismissed,





