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CAREY T, A,

I have hac the wrivilege of reading in draft the

ng

judgment of Campbell J.A. and for the reasons therein stated

L

I entirely agree that the appeal should be dismissed with

3

ceosts to the respondent,

L
LOSS J.A.
I have read the judgment of Campbell J.A. and I agree
that the apreal should be dismissed.



CAMPBELL J.A.

Ev a Memorandum of Sale dated Januar 055
By femora noof S dated J y 7, 1855

se 535

jat)

irs. Norma Haddad the respcndent agreed to purcih

residential lctis from KRiverton City Limited, the arpellant

in a subdivision described as the Riverton City suwvdivisiocn.
The clauses of the wemorandum cf sale in so far as

thhey are germane to the issues raised at the trial and on

appeal are as hereunder:

"Sale Price Agreed: Fight Thousand Pounds (#8,0006)
Payable: The purchase money shall be
paid in the following manner:

(1) On the signing hereof,
#2,566 (Two Thousand
Five Hundred Pounds)
Balance on delivery of
Title.

{(2) deleted

(%) deleted

Completion: The balance of the purchase
meney siiall be paid in full to
the vendors in the manner set
cut above. Immediately after
nayment therecf the Vendors
will execute and register a
transfer tc the Purchaser.
Time shall ve of the essence of
the contract as regards payments
of purchase money and should
the nurchaser neglect or fail
to wmaxe payments of ary instalment
of purchase woney and/or intevest
crn any of the dates herein
specificd for ihc payment thereclt,
&ll paywments made shall be
ferfeited te the Vendors who shall
be at liberty to retake
rossession of the said land and/
or to resell the zame by public
sale or private contract at such
time and in such manner and
subject to such conditions as
the vendors shall think fit with-
out any previous tender of
transfer, and without notice to
the Purchaser who shall be liabic
to pay to the vendors the
deficiency (if any) togpt“f - with
ail costs and charges s t@nalmg
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"such resale but any increase in
price con any subsequent sale
shall be retained by the vendors.

Condition
Prececent. The sale is subject to the approval
of the Kingston and St. Andrew
Cermoration and the Water Commission
- to the subdivision and is also
( ? subject to any terms and conditicns
attached to suck approval. The
Vendors agree to apply for such
approval with reasonabiic¢ premptitude.
In the event of the subdxv1s1on plan
not being approved by both the
K.5.A.C. and the Water Commission
the contract shall be void and of
no effect and the Vendors will on
refusal of the subdivision by eithor
the K.S.A.C. or the Water COiw1s<1un
repay the dCfOSlt of the¢ Purchaser
without any interest thercon and
shall be under nc other liability or
obligation te the Purchaser.”

QVJ The lots purchased by the respondent were &all in section

C of the subdivision though not all contiguous. They comprised:

Lots 41 to 53 inclusive in Block 44
Lots 1 to 15 inclusive in Block 30
Lots 40 to 4% inclusive in Block 34,
Lets 4 to 16 inclusive in 5Block 35,

Arproval of the subdivision was anplied for on January 5, 195t

pricr te the contract of sale and zpproval with terms and conditions

X

annexed thereto was given on February 16, 1655. The approval was

(;;) given under the vrovisions of the Local Imjprovements Law, Chapte
227 of the Fevised Laws of Jamaica.

The deposit was duly paid but instead of the sale being
satisfactorily consummated, diffcrences of opinion regaraing the
memorandum of sale develomed culminating in the agpellent
instituting action on October 9, 1964 claiming the balance of
the purchase price. This clainm was avandoned in July, 1976 anc

B by an amcended statement of claim rescission was sought or
ng alternatively a declaration that the contract had been frustrated.

This action was dilatorily nursued. It ended in 2 judgment

i i

delivered by ¥right J., on May 4, 1984 in favour of the respondent.
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Agairnst that judgment;, the appcliant has appealed.
The facts consisting primarily of correspendence betwoen the
parties, having been fully set out in the judgment of ¥right J.,
I will therefore limit myseclf to such oniy of the evidence as

is necessary for the determination of this appezl.

In 1859 the Government wmoved to acquire six of the

SN

lots numbered 1 to inclusive in Block 30 either compulsorily

or through purchzse. The lots were eventually acquired by
purchase and were transferred by the appellant on the instructions
of the respondent to the Chief Secretary of Jemaica. The sum
received on the sale, less the outstanding balances of the
purchase price of thesc lots, was paid over by the appellant to
the respondent. The acquisition by Government was intended for
purnoses of the Sandy CGuily Drainage Scheme and noct for
residential purposes.

Subsegucent to this zcquisition by Government, a notice
dated April 28, 1961 was served on the appellant by the Fermancnt
Secretary, Ministry of Communications and Works under the Flood-
Water Control Law, 1858 declaring that certain arcas in the
subdivision identified on a plan, might be needed for the
construction of the works in connection with the Sandy CGully
S5cheme and that therefore, ne development in those arcas of the
supdivisicn should be effected pending the completion of the
cforesaid werks. The notice concluded thus:

"Following the completion of the works it
will be possitle to construct roads in
accordance with some such arrangement as
that sugpgested on the enclosed plun (roac

alterations shaded) and develep thesc
parts which are outside the reserved areas.'
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Work on the Sandy Cully Scheme commenced carly in

1964 and was

completed in 19567. The evidence of Mr.

Harrison

then Acting Director of Technical Scrvices who was famiiiar

with the schenme 1s that before the works

acguirea the lands

¢ither side
area within
be retained

200 fect on

1963 and 1867.

)

of th

>

commenced ,

Govermuent

through which the channcl had to run. On

2 channel, 20C¢ fcet was reserved as declarea

which the contractors could operate, but would not

as Government land on completion of the scheme. The

either side of the channel was only rescrved betweenr

He said the original subdivision would have been

affected with regard te layout oif some lots, roads znd

infrastracture works. However, zpart from the lots accuired for

the channel which would be permanently affected, the other lots,

namely those in the rescerved area, would be affected only during

construction,

Some subdivision roads which crossed the

channel @

&

and on completion would revert te the owners.

ea would have

to be modified and relaid, but the rest of the subdivision schome

could be developed in accordance with the original plans. It is

to be noted

1958 were among the lots acquired by Gove

the channsl

—
C

that the six

ramenyt

ts acquired from the respondent in

permanently for

coursc. Prior to this notice reserving arcas in the

subdivision, some roads had 2ctually been constructed in the

| &

subdivision, though it does not appear that such roads were withain

the section

On

in which the respondent’s lots werc

situated.

October 5, 1964, the appellent having uvnsuccessfully

made demand on the respondent for payment of the balance of the

curchase price, issucd a writ endersed with a claim for thics

balance. The appellant pleaded that the

reraining 44 lots was registered in appella

titie

te the resnondent's

in Vclumes 9497

and 998 of the Register of Titles and that it had on June 26, 15¢

4

delivered Certificates of Title te the respondent with ¢ transfer
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duly executed and demanded the balance of #4840 which the
respondent had failed, neglected and or refused to poy. This
was « clain for specific performance, premised on an asscrtion
by the appellant, that it had performed its obligaticns under
the contract by delivery of title.

The respondent on Getober 1, 1%e05 filed and delivercd
a Defence and Counterclaim to the zppellant's claim. Skc
pleaded thet the Certificates of Title and executed transfcr had
been prematurely sent to her solicitors and hLed therefore buen
returned tc the appellant. The demand for payment of thne
balance of the purchase price wes equally premature in that the

appellant h

o

d not discharged all its obligations under the
contract. In particular the respondent pleaded that a term
and/or conditicn of the approval of the subdividon given by the
Kingston and St. Andrew Corporation which was incorpcrated as

a term of the contract of sale was that no building should bo
erected on any of the lets fronting on the proposed roadways unti
the said roadweys had been constructed te the satisfactivn of tho
City Enginecr and taken over by the Corporaticn. The appollant
fiad failed to construct the said roadways as required by the
Kingston and St. Andrew Corporaticn and the said roadways had not
been taken over by the Corporation. The respondent further
pleaded that the appellant was obiiged under the Local Improve-
ments Law (Chapter 227) te construct the aforesaid rcadways which

i1t has failed to do. By reason cof such feilure, the appelinnt,

K e
¢

-~

s¢ saild the respondent, was not entitled to the relicef claimed or

tc any relief. By way of counterclaim she repeated all materisl

averments in her defence including those above and counterclaimed

for:
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(1) Repayment of the deposit cof /58
paid on cach of the 44 remaining
lots, weing a total 2rount of
#2,200 together with interest
thereon 2t the rate of & percent
per annun from 7th January, 1955.

(2) Damages
(3) Costs
(4) Further or other relief.”

This counterclaim in my view, ip-as-nuch as it sc¢cks
relief in the form of repayment of deposit with interest from the
date of the memorandum c¢f sale asscrts a right to the remedy of
rescission on the basis that the zgreement never came into being.
The appellant by its reply and defence to counterclaim filed in
or azbout January 14, 1966 in effect confessed and aveided its
failure to constyuct the rcadways by pleading that it was for the
time being impossible for it to do sc in that by notification to
23th April, 1961 an area of land embracing a part of tac
subdivision might be reguired for the purposes of the Sandy
Cully Flood Water Ceontrel Scheme and that in conscquence cf this
notification, it could not proceed further with the rcadways of
the subdivisiocn until the lands involved were released from the
operative cffect of the afcresaid notice.

As to the counterclaim, the appcllant specifically
pleaded that it disclosed ne cause of action or claim 1in that the

aforesaid apprellant has always been ready and willing to complete

|4

the reads but it has been impossible to do so having regard 1o th

netice undcr the Flecod Water Control Law. The appellant further
plcaded that the rcspondent was in effect cstopped from making
any claim cn the basis that the contract had nct comc into belng
c¢r had been discharged since she had up to the time when action
was brought by the appellant refused to treat the contract as at
an end and had cortinued to demand that the roadways be

completed. Also, the respondent having affirmed the contract by
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selling six of the lots in 1959 could net now treat tiae contract
as discharged and or at an end. This rewly certainly recognizec
thiat the respondent was not claiming that the appellant had
repudiated the contract but rather that since the construction of

the roadways was in her view a condition prececent to the

%Y

s

OPETE

P

tive force of the memorandum of sale and this had not been

achieved, there was a "locus pecnitentiae," within which she was
asserting a right to rescind. The appellant did not accept this
claim.

Nothing further was hcard of the appellant's claim
for the next nine and oune half years until July 17, 1875 when it
filed a notice purporting to discontinue its acticn. In the
light of the evidence that on August 8, 1975 the 2ppellant had
¢ntercd into a contract with the Minister of Housing for the
sale te him of the remalning 44 lots of the respondent, this
purported discentinuance was no doubt pursued tc save the

appellant the embarrassment of entering into 2 contract with the

b
1ot

Minister of Housing, while there was subsisting an action in
court, 1in which 1t was claiming the balance of the purchasc price
for the identical leots from thc respendent. Further in the iight
of its iater conduct it secms reasonable to infer thet the
appellant, having subsequently advised itself that the vurported
discontinuance not having beern made with the leave of the court
would be inoperative to put an end to its claim against the

respondent, decided instead, to amend its statement of claim.

fruemd
P
e

doing sc it sought to achieve twe objectives, first to aban&on.
the claim against the respondent for the balance of the purchase
price and secondly to claim relief from zny further contractusnl
obligations tec the respondent on the ground of the frustration of
the contract. Thus on January 1, 1976 it filed & summons secking
leave to amend its subsisting pleadings. This summons nct

apparently being pursued expeditiously, the respeondent decided to



| 4L

W

pursue her counterclaim and accordingly filed a notice on July
25, 1976 of her intention to proceed. Thus goaded into action,
the appellant's summons wes heard on July 7, 1976 and an amended
statement of claim was filed on July 13, 1976. In this amended
statement of claim the appellant pleaded the matters which it had
pleaded in theoriginal claim and also the matters pleaded in the
Reply and defence to the respondent's defence and counterclaim
¢xcent as to the claim for #4,840 as money due and owing by the
respondent. In substitution for this claim the sppcellant clained:
"(1) Rescissicn of the said contract,
(2) Further or altermatively, a
declaration that the said contract
has been frustrated,

(3) Further or alternatively, damages
for breach of contract;

(4) Further or alternatively, a set
off in diminution or extinction
of the defendant's right (1f any)
to refund, the amounts peid under
the sa2id contract or of her claim,
being the expenscs incurred by the
plaintiff before the said contract
was discharged by frustration;

(5) Further or other relief.”

It is to be ncted that in this amendced statement of
claim, the appellant as at July 13, 197¢, 1s still pleading that

"it cannot procced further with the rcadways of the subdivisiin
until the lands involved are released from the operative effect
of the aforesaid notice.” In fact, tc the knowledge of the
appellant, the land in the subdivisicn had Jong since been
released from the notice contained in the letter of April 28, 1561.
The cvidence of Mr. Harrison shews that the lands were released

in 1967. It is further to be noted that as at the date of the
said amended pleading, the appcllant had from documents admitted
in evidence, already scld the respondent's lots to the Minister
of Housing. This had been done from August, 1975 and payment

therefor had been cobtained in carly December 1975. None of thesc
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matters were disclosed by the appellant 1n its pleadings cr at
all. The non-disclosure of these vital facts certainly would
raise grave doubts as to the bona fides of the appellant in
secking the equitable reliefs from the court. The respondent
faced with this new posture takezn by the appellant, filed an

amended defence and counterclaim on or about March &, 1978 wh

differed from the original pleading only by the additicen of the

fcllowing averments pargphrased as hereunder namely:

(1) that the appellant had failed to
perform its cobligation te construct
the roadways within a reasonable
time cr at all,

(2) that the respondent does not admit
the receipt Dy the appellant of
the ncotice under the Flood-water
Centrol Law and or deniecd the
conscquences allegedly flowing
therefrom insofar as it »urportedly
affected the respondent's lots,

(3) that the cquitable estate in the
lots having bccome vested in the
respondent frem January 7, 1955,
the contract was not cupablw of bblnb
frustrated as alleged 1n the amecnded
statement of claim,

(4) that the respondent had a2t all times
Qiubd rcady, willing qnd able to
make payment of the balance of the
purchase irlcf cn fulfilment by the
appellant of its cbligaticns or on
recuction of the price by the
appcllant commensurate with the cost
tc the respondent of making good the
cefault of the appellant

The respondent by way of her amended counterclaim

47

repeated her averments in the amended defence and further pleaded

in substance that:

(1) She had lcdged a caveat against the
lets affected since January 30, 1964.

(2) She had on Nevember 20, 1975 reccived
a Registrar's ncotice dated Novembor
17, 1975 that the appcllunt had applied
for registration of title of the lots
in favour cf the Minister of Housing.

(3} That the transfer to the Minister of
Housing is in breach of the contract
c¢f sale with her.
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She accordingly sought the undermentioned relevant
reliefs:

(1) Declaration that she was entitled to
the equitable estate in fee simple
in the 44 lots.,

. (2) Specific performance of the contract
( of sale.
—

(3} Damages in additicn to Specific
Performance.

(4) Alternative to (Z) and (3) Damzages
fer breach of contract.

(5) Account c¢f 211 monles and or benefits
received by the appellant frcm the
Minister of Housing in respoct of the
transfer to him; :

(6) Declaration that all such monies and
benefits are received by the appellant

< , as trustec for the respondent;

(7) An account of what is due from the
appellant to the respondent;

() An corder for payment by the appeliant
to the respondent of 211 sums found
aue upcen the taking of such accocunts.

Alternative to (1) tc (8)

(3) Repayment of the deposit of £50 paid

on cack of the 44 lots with interest.
(1€) Damages fcr breach of ccntract.
(\; The appeilant con March 22, 1978 filed an Amended Reply

and defence to counterclaim in which it pleaded:

(1) That the K.S.A.C. approval was with
respect tc a composite scheme which
by virtue cf the Sandy Gully Flood-
watcr Scheme could not be complied
with in terms of the application for
approval or the approval itselfs

(2) the provision of the agreement for
sale relative to the K.S,A.C. aprroval
is uncertain and imposes no valid
legal obligaticn on the appellant;

(ﬁf (3) the respondent had repudiated the
agreement and cannot now scek te
cnforce 1t
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(4) the K.5.A.C. anproval did not fix
any time within which its conditiowns
were to be cowmplied with, this was
left to the discration of the
appellant. In the cirvcumstances
which arose any attempt to complete
would have been unreasonable and
when the respondent repudiated the
agreement she terminated any
obligations the apvnellant may have
had to comply with the ©.S.A.C.
condition;

(5) the reswondent having renudiated
the agreement and or bean guilty of
lons and inexcusable delay ia
claiming and oursving the claim for
Specific Performance shouwld not bLe
granted the relief.

The issues waich opn ithe nleadings, required determination
were fully dealt with by the learied irial judge in a full and
wall reassonced judgment. On the issue of frustration he cited

with annroval zn extract from the spoech of Lord Radcliffe in

Zavis Contractors Ltd v, Farchean U.D.(C. (195G6) A.C. €36 at pn,

?/

e learned Law Lord stated the principle asnlicable

joo

728-9 in which ¢
to frustraticn a2s follows:

“So perhans it would be simpler to
say at the cutset that frustration
occurs whkenever the law recognizes
that without default of ecither
party a contractual obligation has
become incapable of heing werformed
because the circumstances in which
performance is called for would
render it a thing radically
different from that which was under-
taken by the contract. ‘'MNon hacc
in foedera vewni.? It is not this
that I nromiscd to do."

3]

The learned judee thevreafter determined the issuc of
frustration by reasoning that the respondent was not reguivring the
avnellant to do anything not contracted for. Mor did the cvidence

s presentced, demonstrate that tie aposellant, to satisiy the

03

respondent’s rishts under the contract, would, desvite the chenged
circunstances in which nerformance was called for, be performing

somethiny radically different from that which was undertaken.
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Furthor, the annells

[3
joo]
(a4

had scrunulously avoided any refercnce

to the question oart. He concluded,
by finding as = resnondent’s lots
were concernod, the lots in Blocks 35, and 24 were far removed from the 200

feet veserved area ond that only lots 7-15 in Block 30 could have beon

affacted, being closer to the chaanel arca. Fe held that the defence of

frusiration fzilad. WHis determination

svovided the basis for gsrounds 1,7
amd & of the erounds of anpeal.
Dr. Barnatt before us submittcd that there had been extsusive wor

under the Flood Vater (ontrol Schems, such thet the subdivision schane as

aroroved could rot be implemented. i itted that the lcarmed iudge had
found that it was impractical to identify the lots as the topograshy had
changed. Thws he sutmitted that both whysically and legally the otjoctive
of the contract could not be achieved.

The Icarned judpe did not however find that @ substantial mmber of

the lots, sven in relation to the resnondent’s own, as to which he was

concerned, were upidentifiable, or the: whers the lots had become midentifiable

3uch Wag Qceasio:
of

wd Dy the Flood Water Jontrol Scheme. It is true that the
r. Velvin Dyce
evidence /undsy ¢ross examination was that lots 7 - 15 in EBlock 32 were duamad

with marl; Riverton Boulevard a roadway in Block 24 was unus

ole

I

in parts:; Trelawny Avenue another rcadway was also coverea with
mud and nuch flooding had taken nlace, the roadways in Block 24

and lots 41-5% therein, as well as the roadway in Bleck 34 and lots
4 - 16 in Block 35 had been marled and obliterated. He howsver
stated that it was the Ministry of Housing that had done tho

marling. It was in this context that the learuncd judge said:

“Hhat is clear from this witness' testimouy
is that the lots in guestion no longer

are 1dunt1%1ab1 as such. The whole topo-
graphy has been radically altered hy
floodings and the ondeavours of the Ministry
cf Housing.™
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Later in his judgment when dealing specifically with
tne issue of frustraticn, the learned judge found as o fact., thar
by reference to the Flood Water Control plan which was in
evidence, only lots 1, 2, 3, 4 and 5 in Block 30 were affected by
the channel in whole cr in part. He further found that the lots
in Blocks 35, 34 and 24 were far removed even from the 200 fect
reserved area, which confirmed, that their obliteration by
flooding or marling was not due to the scheme. The lcts which
are <loser to the channel arca but separated from it, were only
lots 7 - 15 in Block 30.

The irresistible inference {from the learned judge's
findine was that any practical difficulty that existed in
identifying the respondent’s lots was not dug to the Flood Watsy
Control Scheme, but to natural flooding or the acis of the
Ministry of Housing to whom the rcspondent's lots had been scld
from Aupgust 1975. Thus Dr. Barnett can take no comfort from, nor
can he rely on, the learned judge's finding of change in
topography as a basis for his submission on the issuz of
frustration. As regards the submission that extensive work was
done in the subdivision under the Flood Water Control Scheme, thc
evidence on record is to the contrary. The evidencs of Mr, Melvin
Dyce as stated by the learned judge was that about 20 or 80 lots
in the subdivision would be affected by the 20 feet wide main

channel of the Sandy Gully Scheme in Blocks 30 and 29, and ancther

10 - 12 lots in Blocks?23 and 24 affected by the smaller channel.
Thus at most only 72 lots would be affected in a subdivision
consisting of 1207 lots as admitted by Dr. Barnctt. The
subdivision could not, on this evidence, be extensively affected,
particularly as the works in connection with the Sandy Gully
Schems would be primarily concentrated in Block 30 and 29.

It is%%ecessary for me to consider wheither the doctrine

RN o

of frustration is avnlicaklc to a contract for the sale of land

and in this repard to consider the cases cited, because on the

faots as found by the lesarned judge there was no fryustration.

pi




His findings are well founded on the evidence, His rveasoning

and conclusion on the facts including the appellant’s pleadings
commend themselves to me, and for similar reasons I find, on the
facts, that there was no frustration and there was no error in law
in the learned judge's conclusion that the defence of frustration
was not established. As a last desperate effort, Dr. Parnett in
his written submissions in r=2ply to Mr. Muirhead, raised the
issue of frustration of ithe contract btased on sunervening illegality
ir its performance. His submission in this regard, is that since
the subdivision scheme could not be completed irn accordance with
the approval plans, and the appellant was prohibited from
proceeding with the subdivision other than in accordance with this
anproved plan, he would be contravening the law, were he to
continue with the subdivision by perfecting the sale. Thus
supervening illegelity would result, and this was a frustrating
circumstance. This is a new matter and would raise tha collateral
issue as to whether approval of a modified subdivision plan
necessitated by the Sandy Gully Scheme was legally incapable of
being secured from the X.5.A.C. This issue was never a serious
pillar on which the defence of frustration rested in the court
bzlow and is not expressly made a ground of appeal and cannot
therefore be entertained in this appeal. In any case, the
submission is wholly without merit. There is accordingly no merit
in grounds 1, 2 ana 6 of the anpeal.

The next issve addressed by the learned judge was the

issue of election in relation to alternative remedics and his
conclusion thereon is the subject of grounds 3 and 7 of the appeal.

The issue was raised because the appellant in its

72}

amended reply and defence to counterclaim dated 22nd March, 197

3

had pleaded thus:

- Xas



7. The De fe idant, having repudiate
the agrcement, anr/or ELI“W
ty f louo and inexcusabi:
ay in clalmlug and purdulng the
claim for specific werformanc: should
t now be granted.?

Or. Parpett’s submission befor:z us is substantially
the same as before the learned judse as disclosed in the record.
T: is that the respondent's refusal to nay the balsnce of the
purchese »rice amounted to 2 rspudiation of the contract. This
he says is made evenmove wmanifest by her countercizim for repay-
ment of denosit. He submitted that one cannot by = nrevious
wleading repudiate 2o contract znd claim rescissior and thean bv
subseguant pleading reverse one's position and claim Specific
Performance. Such repudiation in effect constituted an unegquivocsl

act of ¢lection which puts an end to the contract. He cited in

supnert of this nroposition, the principle stated in Scarf v. Jerdine

(1822} 7 A.C, 345 at ». 360, He submitted before us that the learncd
judge having accepted the correctness of the »nrincivle thers laid
down wes wrong in saying it did not aoply irn this casc. That case
was ong in which Mr. Jarvdine had an indisnutable rvi~ht to sue
Mr. Dcezrf a retired rartner for the value of zoods sold to the
martnershin firm at a time when, though he had vretired, he or his
remaining partner had not notified Mr. Jardine of the retircment.
tr. Jerdine had an equally indisputable right to sue i'r. Beach the

incoming partner who with the continuing nartner zctually received

Q

ths roods. The claim against Mr. Scarf was based on the arincicls
of zstompel to which clasim Mr. Bzach was a stranger. The claim
against oir. Beach was based on the fact that he with his partner
actually received the goods. To this claim Mr., Scari wos a
strancer. Thus either FMr. Scarf or Mr. PBeach could be sued but
not both. Tt was held that My, Jardine who had w1l knowlsdge of
the fac® and of his rights, having sued Mr. Beach ond subsequantly
aroved in his bankruptcy when the suit was brought to an cnd duc

to Py, Beach's bankruptcy, could not thereafter procced against
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The lezrned trial judge considered the facts of that
case and cited with approval the general principle of election
stated in these words by Lord Blackburm at pp. 360 - 361.

"I may alsc refer to the casc of

Jones v, Carter (15 M § W 718)

as most necatly stating the point.

The principle, I take it, running
through 21l the cases as to what

is an eleztion is this, that where

a party 1n his own mind has

thought that he would choose cne

of two remedies, even though he

has written it down on a memorandum

or hLas indicated it in scme cother

way, this alone will not bind him;

tut so soon as he has not only determined
to follew orne of his remedies but has
communicated it to the other side in
such a way as to lead the opposite
party to believe that he has made that
choice, he has completed his election
and can go no further; anc¢ whether he
intended it eor not, if he has done an
unequivocal act - 1 mean an act which
would be justifiable if he had electea
one way, and wculd nct be justifiable
if he had elected the other way - the
fact of his having done that unequivocal
act to the knowledge of the person
concerned 1s an election.”

The learned judge however concluded that the
principle enunciated, though not susceptible of doubt, was not
applicable to the circumstances of the present case in that it
cculcd not apply to pleadings which are always cpen to amendment.
Further, that to uphold the submission would be to deny the
respondent the benefit cof her amended pleading which did not
infringe the provisions of the Judicature (Civil Proceaure

Code) Law. This cenclusicn is both correct and supported by
authority.

It is noteworthy that having stated the principle,
Lord Blackburn goes on to say that the particular application

of this general principle may be peculiar as in Jenes v. Carter

(15 M & W 718) which he censidered as illustrative of the
principle. Continuing his statement of principle at p. 361 he

sgid:

IS¢
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“In Jones v. Carter the question was
vhether a man who had z rigat to
avoid a lease had aveided it or not.
He had at first brought a writ of
cejectment for the purpose of
aveiding it, by which in modern
times you <o not actually epter; but
it had proceeaed so far that the
cefendant had entered into a consent
rulc; and the defendant having
entered intc 2 consent rule by which
he had admitted the entry, tho court
held that it must be taken as if the
plaintiff had entered and that
inasmuch as the entry to avoid a lcecase
was unequivocal in its nature he
could mnot afterwards say the lease wa
not void."”

{4}

What this case illustrates in my cpinien, 1is, that

as regards court procecdings, the mere issue of a writ, though

manifesting an intention to claim one of two inconsistent rights

or of seecking one of two inconsistent remedies,is not conclusive

as an clection to pursue such right or seek such remedy. In

order to amount to a final clection the adverse party must

irreparavly have acted to his detriment pursuant tc that menifest

intenticn, or the party initiating the proceedings must have
prosecuted the claim to judgment or have cotherwlse secured
satisfacticon ¢f his claim directly or indirectly through such
court proceedings.

It is true that Lord Blackburn did express himself
as though the mere issue c¢f a writ suffices, but in the end he
showed that this was not the case. At. p. 362 he said:

"But then the plaintiff gces on and
issues a writ against Regers §
Beach ~ he sues Beach. I om unable
to concelive a more unequivecal act;
he has thercby adopted Beach as his
lebtor at that time. 1 do not thimk
its going to judgrment or nct going
to judgment is material. How he
could possibly do a morc uncquivecal
act than issuing a writ against
Rogers § Beach I cannot imaginc.
The result of his issuing the writ
was that Rogers and Beach not being
able to pet time to cbtain terms went
intc liquidation and then the
plaintiff sent in his affidavit
claiming to prove against Regers and
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“"Beach for this sum which is in
dispute and alsc fcr the subsequent
debts, treating them all as cne.

I think that also is an uncguivocal
act. And taking the whele together
I can bring myself in ne way to doubt
that uncn the facts we cught to fina
that Mr. Jerdine having the right of
clection between holding Beach
liable and holding Scarf liable, hadc
before he ever came upocn Scarf,
finally determined his election and

taken Beach as liable, and that he
could not held both Scarf and Reach
liakle." (emphasis mine)

Thus, it seems that only an inchcatc e¢lecticn 3t
best arises from the issue of a writ or other claim. he
inchoate election ripens intc a final election only when for
example the person against whom the writ has been issued, or
claim made, has at the least acted pursuant to the writ or
other c¢laim in a manner irreparably prejudicial tc himself,
thus makitg it unjust for the issucr of the writ or cther claimant
to resile from the position taken in issuing the writ or making
the c¢laim. In my view, the statement by Lord Blackhurn that it
mattered mot whether the writ procecded to judgmert wes clearly
cbiter sinte in that case, judgment on the writ tecame legally
impossible with the supervening bankruptcy and the question as
to what would have been the effect of a voluntary discontinugnce

-

of the action beforce judgment was never addressed. In any case,
Mr. Jardine had sought and inferentially seqred satisfacticn of
Iis claim by proving in thc bankruptcy of Mssrs Roger anc Beach,
who were plunged into bankruptcy, consequext on the writ having

been issued against them.

Dr. Barnett cited the casesof MacNaughton v. Stonc

(1550) 1 D.L.R. 330, Johmnson v. Agnew f1979) (H.L.) 2 W.L.K. 487

and McNabb v. Smith (1981) 124 D.L.R. (3vd) p. 547 in further

support of his submissicns. 1 do not find these cases helpful,

the facts and pleadings inr G preséyt case. In wmacMaughton's
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case (supra) the headnote reads thus:

“"Where pricr to the date of completion
uncder a contract ¢f sale cf land the
vendor informs the purchascr that he
will not carry ocut the contract and
the purchaser as a result of this
anticipatory breach asks for return
of his deposit, this amcunts to an
electior on his part tc treat the
contract as at an cnd. Although the
deposit 1is not rcturned, he cannot
revive the contract and seek
specific performance. He is entitled
to receive only the depesit.

The facts as narrated in the headnote, bear no
similarity to the facts in this case, because in this case, the
appellant had no where notified the respondent that he did not
intend to complete. To the contrary, his claim was for specific
perfermance, namely, a cdemand for the payment to him by the
respondent of the balance of the purchase price on the basis that
he had fully performed the contract. The respondent denied that
the appellant had performed the contract and sought the remedy
of rescission in her counterclaim as is implied in her demand for
a return of her deposit. In sc¢ far as this could amount to a
repudiaticn, had the appellant accepted it in its reply and
defence to ccunterclaim filed on January 14, 1966, it would have

anda
cffectively put an end to the contract, whether 1t hacd then/there
returned to the respondent, her deposit. The appellant however
refused tc accept the repudiation implied by the resnondent in
her claim for return cf her deposit. Instead, the appellant
resolutely denied that the respondent was entitled tc the relief
sought by her in her counterclaim. No election by the respondent
having the effect of terminating the contract could therefore
arise, since the repudiation from which the elcction purportedly
arcse was not accepted by the appellant. Further, in this case,
the purported election consisted of a statement in a pleading in

relation to which, different considerations arise as to whether

the statement even if unequivocal is necessarily per se final
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and is not, as stated ecarlier, at best incheate. Dr. EBarnett's

reliance on Johnson v. /Agnew (supra) appears to be derived from

the uncontroversial propositions cof law stated by Lord
Wilberforce at papes 491 ~-492 which are as fcllows:

-~

“"First, in a contract for the sale of
iand, after time has been made, or
has beccme, of the essence of the
contract, if the purchaser fails to
complete, the vendor can either treat
the purchaser as having repudiated
the contract, accert the repudiation
and proceed to claim damages for
breach of the contract, both partics
being discharged from further performance
of the contract or he may seck from the
court a2n corder for specific performance
with damages for any loss arising from
delay in performance (similar remedies
are of course available to purchascrs
apainst vendors) this 1s simply the
ordinary law cf contract applied tc
centracts capable of specific »erformance
Secondly, the vendor may proceed by
action for the above remcdies (viz
specific performance or damages) in the
alternative. At the trial fie will however
bave to elect which remedy te pursuc.
Thirdly, if the vendor treats the
purchascr as having repudiated the contract
and accepts the repudiation, he cannot
therecafter seck specific performance. This

follows from the fact that, thc purchaser
having repudiated the contract and his
repudiation naving been accepted, both
parties are discharged from further
performance.”

The above propositions of law are unguesticnably
correct but again, they cannot assist the appellant who has
vleaded that it was the respondent who had repudiated the contract
and there is no evidencce that the appellant has ever accepted trnc
repudiation s¢ as to bring the contract to an end. AS eariier
stated, cocntrary to accepting the repudiation, the appellant

denies any right of the respendent te treat the contract as at

an end and consequently to claim the return of her deposit.
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McNabb v. Smith (supra) ceals with the question whether specifi

performance is available to enforce a contract for the sale of
land which was undisputedly purchascec for resszie at a profit. 1
dc not percelve its relevance to the issue invelved here znd
accordingly, I derive nc assistance therefrom.

Mr. Muirhead in his reply, steadfastly and resclutely

anchored himself and justifiably sc¢, on United Australia Ltd v,

Bavclays Bank Ltd (1940) 4 All E.R. 20 which is 2 decision of the

House of Lords /determiHQ%% issue whether there was anelection
to waive a tort which was available as a defence in a subsequent
action brought against a ccfendant in tort by a plaintiff who
had in an earlier proceeding against another defendant claimed

an alternative rcmedy in contract based on facts common to both

rvy

suits. he facts appearing in the headnote are stated thus:
"E was the secrctary and a directer of
the plaintiff company. Without
authcrity, he indorsed a chegue, made
payable to his company, the M.F.C. Trust,
Ltd. The defendant bank accepted it for
cellection, and credited the proceeds
to the account of M,F.G. Trust, Ltcd.
Subsequently, the plaintiff company
commenced an action against #.F.G. Trust,
Ltd to recover the value of the cheaue
as a 1V¢A, or, in the alternative, as
money had and received. Fefore final
judgment, M.F.G. Trust, Ltd went into
liquidatien. The plaintiffs put in a
preof for the sum allegel to be Jdie in
the ligquidation, but the procf was not
admitted, as the funds to meet the
demands ¢of creditors wgre mercly trivial.
Thpy then brought the present acticn
against the bank for vrongful ccnversicn
of the cheque. The defence Hlvaunu was
interalia, that the plaintiff had
ratified E's indorsement of the cheque
by suing the M.¥F.G. Trust, Ltd, and hano
therefore, waived the iort, to which it
was answercd that there could be no waiver,
as nco judgment had been obtained against
M.F.G. Trust, Ltd.

Held: (1) there was no electicn or walver
as the plairtiffs were not callad tu
elect until they applied for Judgment

~

against M.F.G. Trust Ltd;
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"(2) even if the plaintiffs had
walved the tort or eleccted
against M.F.G. Trust Ltd, the
carlier procecdings provided the
defendant bark with no defence,
because the plaintiffs had not
received satisfacticon for their
loss.™

Viscount Simcen L.C. at p. 22 crystallised the issuq

for dcectermination in these words:

"Thus the Ccurt of Appeal alsore-
garded the initiaticn of the
action against M.F.G. as con-
ciusive election which prevented
the appellants from thereafter
alleging that the bank converted
the cheque.

The House has now to decide whether
the courts below are right in holding
that the appellants are barred from
recovering judgment against the bank
because they previcusly instituted
rroceedings, on the basis of

'waiving the tort' against M.F.G.
when thuse proceedings never produced
any judgment or satisfactior 1n the
plaintiffs’ favour.'

Viscount Simon L.C. then pave a historical synopsis

¢f how the process known as "waiving the tort” originatcd and

gt
[

why 1t was side-stepped in favour cf a claim in assumpsit.
vointed cut that in the instances where "waiving the tort' was
possible, 1t was ncthing more than a choice between possible
remedics derived from a time when it was not permitted to

combine them or to pursue them in the alternative. He further

peinted cut that the cobservation of Heolt C.J. in Lanine v. Dorrel

LD

jo-

(1705) 12 Digest 562 was the first judicial reference which he
w2s able to find as to the cffect of success in pursulng cone

form of action in barring proceedings under the cther and from

it the reasonable inference te be drawn was that the commencement
of an acticrn in one form did not bar the possibility of rvecovery
under ancther form of action. Even against the szame party the

bar only ariseyat carliest, on reccovering judpnment.
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Viscount Simon L.C. concludea his historical

"DS1S

n
<
o}
o)

in these words at pp.29-30:

e

2

“1f, under the cld forms of procodure,
the mere bringing of an action, while
waiving,tm;tcrt did not constitutc o
bar to a furthor action based on the
tort, still less coculd such & result
be held to follow after the Common
Law Procedure Act, 1852 and the
Judicature Act, 1875, for it is ncw
possible to combine in a singlie writ
a claim bascd on tort with a claim
based on asaumnsit and 1t follows
inevitably that the ma king of the one
claim cannct amount to an electicn
which bars the making of the other.

No deubt, if the plalntlf‘ >roved

the necessary facts, he coulc be
required te elect on which of his
alternative causes of action he would
take judgment but that has nothing to

do with the unfounded contention th t
election ariscs when the writ is issued.
There is nothing conciusive about the
form in which the writ is issued or
about the claims made in the statement
of claim. A plaintiff may at anytime
before judgment be permitted tc awend.
ce..es.0 At scome stage of the proccedlngs,
the plaintiff nust clect which remedy
he will have. There is, however, no
reascen of principle, or convenicnce why
that stage should be deemed to bL
reached until thp plaintiff applie

for judgment.’

Lord Atkin in his contribution distinguished betwoen

-y
w4

election in rc¢lation to inconsistent rights as in Scarf v. Jordir

y
i

1k

1

(supra) and election in relation to choice of remedies in order
te establish that the mere issuing of a writ or ctherwise
instituting a claim sceking a particular remedy alternative teo

some other remedy dc not, per se¢, constitute an election. At

pages 37 - 38 he said:
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“Concurrently with the decisicns as to

waiver of tort, thcere 1s to be found

a supposed application of clection and

the zllegation is scmetimes to be found
that the plaintiff elected to waive the
tert, It seems to me that in this

respect it is essential to bear in mind

the distinction between choosing one cof

two alternative remedies and choosing

one of twe inconsistent richts. As far

as remedies are concerned from the

¢ldest time the only restriction was on

the choice between real and perscnal
actions. If you chose the cne, you could
not claim on the cother. Real actions

have long diseppeared, and subject to the
difficulty of including the causcs of action
in one writ, which has 2lso now disapicarcd,
there has not been, and there certainly 1s
not now, any compulsion to choose between
alternative remedics. You may put them in
the same writ, or you way put one in first
and then amend and add or substitute
another,

On the cther hand, if a man is entitled to
one of two inconsistent rights, 1t is
fitting that, whoen, with full knowlcdge,

he bhas done an uncqulvecal act showing that
he has chosen the one, he cannct afterwards
pursue the other, which after the first
choice,; 1s by reason of the inconsistency,
no longer his to choose. Instances arc the
right of a principal dealinz with an agent
for an undisclosed principal to choose

the liability cf the agent or the principal,
the right of a landlcerd whose forfeiture cf
a lease has becn committed tc exact the
forfeiturc or tc treat the former tenant

as still tenent and thelike. To those
casecs the statement of Lord Blackburn in
Scarf v. Jardine at p. 360 applics:

'......where a man has an option
to chocse one or other of
twe incomsistent things,
when once he has made his
¢lecticon it cannct be re-
tractaed. ' "'

“In a latter passage at p. 361 Lord

glackburn speaks .of a pan ¢ oQsing .
stween two remedies, but 1t is »lain

that he is speaking ¢f remedies in
respect of the two inconsistent things
as stated above.'

162
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“".eve. I think therefore, that, on
a question of alternative remedies,
no question of election arises
until one cr other claim has been
brought tc judgment. Up to that
stage, thc plaintiff may pursuc
both remedies together, or
pursuing one, may amend and pursue
the other, but he can take judgment
only for the one, and his cause of
action on both will then be merged
in the one."

In the present case we are dealing with remedies,
since Specific Performance and Rescission are equitable remedies.
The respondent by her counter-claim chose to pursue the remedy
of rescission which was implicit in her claim fcr the return of
her deposit. This, if she was not entitled to claim, would
amount to repudiation of contract which the appellant could, but
did not accept. Further, in accord with the principles stated
by Viscount Simon L.C. and Lord Atkin with which I respectfully
agree and adopt, the respondent was entitled tc amend her
pleading as she in fact did to claim specific performance since
she did not, by seeking the carlier remedy which hac¢ not proceeded
to judgment and/or satisfaction of her claim, commit herself to
any final irrevocable election. This ground cf appeal accordingly
fails for the reasons stated herein.

A further issue before the learned judge was the true
construction of the memorandum of sale, in particular the
clauses captioned ""how payable,” "“completion'" and'condition
precedent”. This issue arose because by paragraph 4 of the appellant's
amended statement of claim it pleaded that:

4. The titles te the remainder of the
said lots of land are registered
in Velumes 997 and 998 of the
Register of Titles and on the 26th
June, 1964 the Plaintiff delivered
to the Defendant Certificates cof
Title to each of the said lots and
a transfer duly executed of all the
said lots in favcur of the
defendant and demanded payment of

the balance due in terms of the
contract to wit #£4,840."
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To this paragraph the respondent pleaded that the
Certificates of Title and transfer were returned to the appellant
without payment of the balance of the purchase price because the
appellant was not then entitled to demand payment of the balance
of the said purchase price. This was so because it had not
discharged all its cbligaticns under the contract, in particular,
the obligation to construct the roadways in the subdivision
arising from the terms and/or conditions attached to the approvali
of the subdivision by the Kingston and Saint Andrew Corporation
which were incorporated in the contract.

The appellant in reply pleaded that the provisions
of the agreement for sale relating to the K.S.A.C.'s approval
were uncertain and imposed no valid legal obligation on it.

Before the learned judge, Dr. Barnett's submission
in opening the appellant's case, as appears on the reccrd, was as

follows:

"The defendant has sought to rely on the
paragraph in the contract headed
'conditicn precedent'. If the defendant
1s saying there was no contract at all,
or that the existence is suspended until
completicon of the roads, then quite
clearly there 1is nc obligation cn either
party if the roads are not completed;

a claim for specific performance could
not be entertained. If defendant 1is
saying that duty to pay balance of
purchase money suspended, then it is
necessary for the defendant tc wnoint

to some provision in the contract which
s¢ stipulates. In fact the contract
contained nc such provisicuns. If the
paragraph is given its only reascnable
and workable interpretaticn, then it
is clear that the vendors discharged
their cbligaticns to apply for approval
with reascnable promptitucde and the
approval was cbtained. Hence the
purchaser has no justification in
treating her cbjective as not having
come into effect. If all the terms

and conditions attached to K.S.A.C.'s
approval have to be complied with,

the agreement becomes unworkable
because most of those terms can c¢nly be
fulfilled by the imposition of restrictive
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“covenants on the transfer to the
purchaser or by carrying ocut of
works, and the cbservance of
restrictions either indefinitely,
or for ypericds subsequent to the
time contemplated for completion
of the contract."”

Substantially the same submission was macde by him in his final

address.

In opening the respondent's case, Mr. Muirhead submitﬁe&
that the provision feor avoiding the centract contained under the
rubric "condition precedent” docs nct arise because approval was
given by the K.S.A.C. What the defence was contending was that
the obligation to pay, cdid not arise, because the appellant had
not performed those cbligaticns such as construction of rcadways
in the subdivision which afe incorporated in the contract by the
"cendition precedent’ clause. The performance of these obligationf
was necessary if the appellant was to give possessicn to the
defendant at completion becausc by the contract, possession and
completion are simultaneous and it was at this time that payment
of the balance of the purchase price was due.

The learned judge consicered the clause providing for
the payment for the purchase price and that providing for
completion. He correctly in my view ccncluded that all the
provisions in the clause providing for completion save the first
sentence, were mere surrlusage relating tc some provisions for
the payment of thepurchase price by instalments which had been
struck out as not intended tc be agpplicable tc this particular
contract. Dr. Barnett in this appeal did not pursue with any vigour the
complaint based on the learned judge's conclusicn that the werds
were mere surplusage. He properly conceded that such a conclusion;
was not too important. The learned judge thercafter embarked

cn an interpretation of the clause headed "condition precedent' .
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fle held that in so far as a condition precedent
implied that no contract would come into existence pencding the
fulfilment of the conditicn, the caption “condition precedent”
truly described only the provision in that captioned clause
which stipulated for thesccuring of approval of the subdivision
by the K.S.A.C. and the Water Commission. Since on the
evidence, the approval of the K.S.A.C. had been given on
February 18, 1955 and it may be inferred that the approval of
the Water Commission had also been given, this condition

precedent had been fulfilled and a contract had come into

existence. As regards the other provisions in the clause, namcly, |

that the sale was alsc subject to any terms and conditions attached

to the approval of the K.S5.A.C. these related not to the forma-

ticn but tc the nerformance of the contract. Some of these terms

and conditions bear the attributes of restrictive covenants and
the appellant, perspicacious that these latter would be included
as terms and conditicns of approval, had precvided by special
condition in the contract for such restrictive covenants forming
a schedule tc the contract and being incorpocrated therein. As
regards the other terms and conditions which related to the
performance of the contract, the learned judge concluded that
they had not been performed by the appellant.  He had earlier

in his judgment adverted to the evidence of Mr. Melvin Dyce, the
appellant's witness, who had testified that he kncw of the
conditicns which were attached to residential subdivision
approval by the K.S.A.C. Such conditions provided for the
roadways being constructed to the satisfaction of the City
Engineer and for the afcresaid roadways being thercafter taken
over by the K.S.A.C. Such takeover of the rcadways by the
K.5.A.C. was fundamental to the use by purchasers of the

roadways. Further, that though title tc the subdivisicn lanc
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could be issued to the vender/subdivider before the roadways
were constructed and handed over to the K.S5.A.C., no transfer
cf the vendor's title to the purchasers could be effected
before the said roadways werc constructed and handed over. The
learned judge's conclusion on this e¢vidence was that it
demonstrated that until the roads had been completed and taken
over, the Certificates of Title and c¢xecuted transfer which had
been forwarded to the respondent by the appellant in June 1964,
produced no legal effect such as is expected of a transfer
because they could not have been registered in the respondent's
name.

The learned judge's interpretaticn of the clauses of
the contract resulted in grounds of appeal as hereunder:

“The learned trial judge erred in law
and misdirccted himself on the fact
in holding that:

4. The provisicns of the contract
rezarding cempletion were mere
surplusagse and should be deniec
any e¢frect in that such a
conclusion cannot result from
the established princivles for
the canstructicn cof decuments.

5. The amendments made to the Local
Impreovements Act rendered the
stipulation in the contract that
certain of its provisions were
conditicn precedent "manifestly
unjust” or the provisions of the
Act nullified the specific
provisions of the contract, in
that the Act merely saved certain
iilegal contracts from invalidity
and had not restricted the right
to freedom cf contract.”

I must confess to having had great difficulty in
following and comprehending Dr. Barnett's submission in relation
to these grounds. My difficulty stems from the fact that the

in
submissions were not,/particular with regard to ground &, centred

1id the submissions show in

™~

around the ¢rounds of appeal, ner

4

what respect, if any, the Learned judge strayed from the correct

path in construing the contract. Dr. Barnett having correctly
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admonished us that a court must construe a document
incdependently of any concession as to its meaning made by
the parties thereto, cr any view a party may have had of the
documents or of any oral variation thereto, thereafter in
his written submission in reply to Mr. Muirhead embarked on
the very thing which we were admonished not to d¢ namely
a consideration of the respondent’s construction cf the
contract namely that the completion of the roads was a
condition precedent. He then proceeded te hypothesize on
the alternative legal consequences dependent on whoether she
was right or wreong in her constructicon. Such an approach
while logically leading up to the grounds of appeal based
on repudiation and/cr electicn, failed to pinpoint any errcr
of the learned judge, that is to say, whether he was in error
in interpreting the preovisions under the caption 'condition
precedent' as comprehending both a provision which was a
true conaition precedent affecting the formatiorn of the
contract, and others which relat.ed to the performance cof
the contract which were incorporated as an integral part of
the contract despite the caption, or alternatively whether
having correctly interpreted the provisions of the ceontract
including the last mentioned clause, he failed to give the
correct legal effect to such constructicn.

I set out verbatim Dr. Barnett's written submission
which must be construed as capsuling his oral submissicns in
the light of Mr. Muirhead's submission, to demonstrate its
departure from the grounds of appeal and from any issue on the
failure by the learned judge to make a correct objective and

independent construction of the contract.
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Contractual Terns

1.

The Sales Agreement provided for
the payment of two instalments by
the purchaser. One on execution
and the cther on cemnletion. Time
was made ¢f the essence of the
contract as regards the cblﬁtuLlun
to paey the purchase money but not
as regards the obligations of the
vendor. Conscquently, on tender

of the duplicate certificates cof
title and registreble transfer, the
purchaser was liable for the
balance of the purchase price even
if she alleged breach by the vendor
of any of its obligaticns. The
purchaser's stand was that the
completion of the roads was a
conditicn rreccdent te her liability

prlccn

If the purchaser was right, then it
fellows that when the condltians
precedent were not performed

within a reascnable time the contract
fell through and she was entitled to

recover her depesit. Aberfoyle
Plantations v. Chung. ~1f ShC was wrong

on this point but the vendor was in
cefault 1n the performance cf a
concition subscquent of fundamental
importance which the learned trial
judge found to have been the case,
she would have been entitled te claim
the return of the deposit, a step
which could only be taken on the basis
that she was no longer procceding with
the contract of sale.

The governians lepgal principle i3
chprcssod by Dixon J, as he then

as in McDonald v. Dfnnys Lascells
LLH (1933) 48 C.L.R. 475 (476-7) and
1s quoted with approval by Lord
Wilberforce in Jcochnson v. Agnew (1873)
2 W.I.R, 487, at p. 495 F - H in the
following terms:

'But when a contract, which is not void
or voidablie at law, or 1liable to be
set aside in equity, is dissolved by
the election of one party because the
cther has not observed an essential
conditicn c¢r has committed a breach
golng to its root, the contract is
determined so far as it is executory
cnly and the .party in default is
liable for damages for its breach.’

149
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I bave already adverted to the learned judgce's
censtruction of the relevant provisions of the centract. 1
dc not perceive where he has erred in his construction. The
learned judee, while interpreting the conditions pertzaining
to the censtruction of the roadways as conditions rvelating
te perfermance which are incorporated into the contract, <id
nct exvressly or impliedly construe the same as ceonaltlons
subsequent in the sense¢ of conditicons which, if not performed,
automatically determined 2 validly subsisting ccntract but rat

as constituent clements in the performance by the appellant of

his contract.. It is 2ls¢ to be ncted that no submissicn was

advapnced against the respendent in the ccurt below based on any
breach by her of her contract by failing to c¢bserve and cor comply

with the stipulaticn that time was, as against her, though not
against the appellant, of the essence of the contraci, in

regard to payment by her of the purchase price. This has been
raised for the first time in the closing submissicn of Dr.
Barnctt. The submission is however, in any event, without merit
since no firm date was fixed for payment of the balance of the
purchase price. In terms of the contract, payment was due

on completion which meant “on delivery of title™. Delivery cf
title was properly construed as meaning delivery of a repgistrav.c
title in favour of the respengent. This could be done only after
the roadways had been completed and taken over by K.S.A.C. As

on the evidence nc repistrable title had been delivered, there
had been no completicn on which date the balance of the purchase
price was payable. On this date also there was tc be delivery

of possession, since completion and possession were concurrent
conditicons. Grounds 4 § 5 having not in my view either been
squarely, properly or seriously addressed, are dismissed as teiny

withcout merit.

/L)




34,
The final issue which was determined by the learnec

judge related te what Dr. Barnett paraphrased for purposes of

.
his submission as the 1issue relating to "Remedles and the
principle of trusteeship ¢f a vendoer under a contract for the
sele of land." The learned judege's detcrmination c¢f this issus
.‘t}le..

provides/basis for ground 8 of the appeal.

The lezrned judge in determing this issuc, delivered
himself thus:

"The immediate effect of a binding
centract for sale of land 1s to

vass the cquitable estate in the
land to the purchaser - the legel
estate remains in the vendor until
cenveyance has been exccuted, but
meanwhile eguity regards the

vendor as a trustec for the purchaser
and is prepared te decree swecific
perfermance at the instance of

the latter: Shaw v. Fcster (1872)
L.B. 5 H.L. 3271; Howard v. Miller
(1915) A.C. 318, 326, =21sc 3 Hals.
Vol. 14 at paras. 10406-41. In
Lysaight vs. Edwards (1676) 2 Ch. D.
499 Jessell, M,R, had this to say:
"The moment you have a valid

centract for sale the vender

become in equity a trustec for

the purchaser of the estate scld,

ancd the beneficial ownership passes
to the purchaser, the vencor
having a right to the purchase
money, a charge or lien con the
estate for the security of that
purchase money, and a right to
retain pussessicn of the estate
until the purchase money is paid,
inthe absence of express contract
as tec the time of delivery of
nossession.

On this rrinciple, therefcre, and
assuming, withcut deciding for the
moment the validity of the contract,
on the 7th of January, 1955 the
cefendant Haddad became the owner

of the cquitable estate in the 50
lots (inclusive of the 44 now in
gquesticn) and the venaor, the
plaintiff, became Haddad's trustce.”
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Thereafter the learncd judee, having considered
the effect un subdivision contracts of the Local Improvements
Law as amenced by Act 36 of 1968, concluded that the contract
un'er consideration was 2 valid contract and thercfore in
keeping with the principle earlier enunciated, the respeondent
obtained an equitable estate at the time the agrecement was
sizned and the apbellant became a trustee of the respendent
and the former was nct entitled to deal with the property in
Jdercgation eof the latter's right unless the respondent was in
default, or the contract had failed for any of the reascns
advanced. As the respondent was not in default nor had the
contract determined for any of the reasons advanced, the
respendent was entitled to the declaration scught that she
was cntitlcd to the cquitable e¢state in fec simple in the
remainder of the seid 1ots.,

Dr. Barnett submittec¢ that the principle stated in

Lysaight v. Edwards (supra) c¢n which the learned judge relied

wzs an incomplete statement of the principle and that the

p

complete principle gleaned from the authcorities is that stated
in Veumard-Sale of Land at pages 97 to 98 where the learncd
author wrote thus:

“Upon the signing of a valid and
enforceadble contract for the sale
cf land the vender becomes in
equity (and so long as the contract
is specifically enforceable .he
continues to be) a trustece of the
land for the purchaser and the
beneficial ownership passes to the
latter subject to his paying the
purchasc money. The vendoer is,
ncwever, until the whole of the
purchasc meney is paid, a trustee
in a qualified sense only, for
until that time he hzs still =
substantial intercst in the
property a lien on the property
as security for the payment cf
the purchase money, the right to
retain pussessicn (unless the
contract cotherwise provides) until
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"payment in ifull of the purchase
meney, and an active right to
protect his interest if anythang
should be done te endanger it.
These results will not flow fyom
the contract if either party 1is
unable to¢ obtain 2 decree for
specific performance by reason for
example of the existence of scnme
ground for sctting the contract
aside, or of delay, cor <f the
vendor's inability to make out a
pood title, but of coursc a
defective title will be no bar Lo
specific performance if the purchaser
has chesen to sccept it.”!

The principle above stated does not differ from
that stated in Lysaight's case except by ewphasising the fact
that the decree of specific performance beirg an cquitable
remedy and being discretionary will not be gramted, 1f teo do
so, would for any geood and sufficient reason be unjust to the
party agzinst whom the decree is sought. It does not questicn
the correctness of the principle that a valid contract for the
salce of land where title exists in the vendor will ordinarily
be a proper subiect for the decree of specific performance anc that
in consequence a qualified trustee relation 1is created between
the vendor and the purchaser in relation to the estate contracted
to be sold. All that is emphasized in Voumard's Treatise, is
that this trustee relation continues subject always to being
determined subscquently by a court of Equity in the light cof
circumstances subsequent to the cxecution of the contract which
would render the enfercement of the trustee relation by a
decree of specific performance, unjust and inequitable to the
party against whom the decree is sought. The trustee relation
being a creature of equity, continues until it is determined by
a Court of faquity. Until then, all the incidents cf that
relation, remain effective.

If T understood Dr. Barnett correctly, part of his

submission 1s that a vender even under a valid contract for the
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sale of land, contrary to being a trustee, albcit a gualified
one "eo instanti" with the cxecution cof the contract, 1is, to
1,

the contrary, 2 perscon who is only progressing towards that

status. He relics for this prepositien on Rayner v. Preston

(”\ (1881) 18 Ch. D. 1, Shaw v. Foster (1872) 42 L.Z2.C, 49 and

Central Trust § Safe Deposit Co. v. Snider (19153 A.C, 266. It

is true that in Rayner v. Preston (Supra) which was a cdecision

of the Court of Appeal Erett L.J. doubted whether z relaticnship

of trustee ever exists at any time. At p. 10 he said:

"It beccmes necessary to consider
accurately, as it scems to me, and
to state in accurate terms, wnat 1is
the relation between the two pecople
who have contracted together with

. regard to premises in a contract of

(_; sale and purchase. With the greatest

- deference, it scems wrong to say

that the one 1s a trustee for the
cther.”

and at page 11 he continued:

"Therefore I venture to say that 1
coubt whether it is a true description
of the relaticon between the parties to
say that from the time of the making
of the centract, or at any time, cne
is gver trustee for the cother.”

r”

Also James L.J. in his judgment at p. 13 said:

<g,‘ "1 agrce that 1t 1s not accurate to call
the relaticn between vendor and
purchaser of an estzte urnder a contract
while the contract is 'in fieri' the
relation of trustee and ‘cestul quc
trust'. But that is because 1t 1s
uncertaln whether the contract will or
will not be perfermed, and the
character in which the parties stand to
cne ancther remains in suspense as long
as the contract is ‘'in fieri'. "

However, neither in the e¢arlier decision cof the

House of Lords in Shaw v. Foster (1872) (supra) nor the subseguent

decision in 1915 of the Privy Council in the Centrzl Trust casc

(supra) was any doubt expressed as tc there being o relation of
X r £

trustee. What was being emphasizoed in those cases was that the

174




]
o

[\

the vendor was not a2 bare trustee who was at the will and direction of

the purchaser; he was a trustecewith an interest in the subject
matter. Further, that the relation could be determined at any
time subsequent to 1ts creation by a Court of Eguity ir which

case the parties would pe left to their remedies at law.

C“\ : In Shaw v. Foster (supra) the issue was wnether a
vender in a valid contract for the sale of land, could before
completion and with notice of assignment by the purchaser of
his beneficial interest, dispose of the property in derogation
of the interest of the purchaser or the latter's assignee. It

is noteworthy that the Solicitor General, Sir George Jessel wioe

subseguently, as Master of the Rells, stated the principle in

89

Lysaight v. Edwards (supra) in submitting that a vendor could

(\‘J not sell in derogation of the interest of the purchaser cor his

assignee relied on Paniels v. Davison 16 Ves 249 fcor his pro-

position that "if after a contract to seil an estate the vendor

197}
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to another, he is accountable for the money as a trust.
Lord Chelmsford im his judgment at p. 54 said:

“According t¢ the well known rule in
eguity, when the contract for sale was
signed¢ by the parties, Sir William Foster
became a trustee of the estate for Poocley,
and Pooley a trustee of the purchase money

<\3 for Sir William Foster"” (emphasis mine)

Lord Cairns at p. 50 said:

“"The contract was a valid contract, the

title which the vendor had to make was a
good title, and was accepted, and in

fact the contract in process of time was
duly completed. Under thesec circumstances

I apprehend there cannot Le the slightest
doubt of the relation subsisting in the

cye of a Court of Equity betwecn the vendor
an¢ the Purchaser. The vendor was a trusteeg
of the preperty for the purchaser, the
purchaser was the real bencficial owner in
the eye of a court of equity cf the property
subject only to this observation that the
vendor whom I have called the trustee was
nect a mere dormant trustee, he was a trustec
having a personal and substantial interest in
the property ............. the relation
therefore of trustee and 'cestui que trust'
subsisted subject to the paramount right of
the vendor, the trustee, to protect his own
interests as vendey of the pronerty’.

N
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Lord QO'Hagan at page 62 saild:
% 1 &

“The law is clear. It is as Lord
St. Lecnard has said 'one cf the
land~mzrks of the Court - Baldwin
v. Belcher - and it ought nct to be
called into cuestion. By the con-
tract of sale. the vendor, in the
view of a Court of Eg u1ty disposes
of his right over Lhﬂ estate; and on
the execution of the contract he
becomes constructively a trustee for
the vendee ...... This I take to be
rudimental doctrine although its
genierality is affected by comsiderations
which to some extent distinguish the
positicn of an unpaid vendor from that
cf a trustee. Thus gs it is stated by
the Master of the Rolls in Wall v. Bright
the vendor is nct a mere trustee, he 1S
prgbrosglnc towards it, and finally
becomes such when the money is paid and
when he is bound to convey; there zre
many uncertain events to happen before
it will be known whether he will ever
have to convey, and he retains for
certain purposes his old dominien over
the estate.”

It is clear that what the dMaster of the Rells was

saying in Wall v. Bright which was adcpted by Lord ('Hagan, was

that the unpaild vender progressed from the status of trustee

who at the execution of the contract had perscnal and substantial

intercst in the property and as such was not a mere dermant
trustee to the status of a bare trusteec when the purchase money
was fully paid and he then had no further personal and/or
substantial interest in the property. It does unot mean that the

¢lation between a vendor and purchaser under z valid contract
for the sale of land was that of a “springing' trustee arising
cnly when the contract comes to be and is decreed to be
specifically enforced.

In the Central! Trust and Safe Deposit Company v.

Snider (supra) the issue was the nature of the interest of a
covenantec under a covenant for value to settlc land on another.
It was held that it was commensurate only with that which a

o~ o LU , LT P . 2 P RECI

Court of Equity would decrec in granting specific perfcrmance.

In the course of his judgment, Lord Parker of Waddington adverting
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to contracts for the sale of land said at p. 272:
"It is often saild that after a contract
for the sale of land the vendor is a
trustee for the purchaser and it may be
similarly said that a person whe
cevenants for value tc settlc land is
. a trustee for the objects in whose
k~} favour the scttlement is to be made.,
- But it must not be forgettern that in
each case it 1is tacitly assumed that
the contract would in a Court of Equity
be enforced specifically. If for some
reason equity would not enforce specific
rerformance, or if the right to spccific
performance has been lost by the subscquent
conduct of the party in whose favour
specific performance might criginally
have been granted, the vendor or
covenantcr either mever was or has ceased
to be, a trustce in any scnse at gli.”
5 Y
This caseywith respect, provides nc assistance as to
¢
A the point in time when the relationship of trustce arises. Thus
we are left with the decisicn of the House of Lords in Shew v.
Fester (supra) which uncquivocally lays down the principle that
the relaticnship of trustee exists with the executicn of the
contract though it can be determined by a2 Court of Equity for
reascns which coincidentally justifies the said ccurt in refusing
its decree of specific performance.
. Submitting further on the issue of trusteeship, Dr.
( i
- Barnett stated that c¢ven if the relation of trustec and
beneficiary had existed at the date of the contract, this ceased
tec be sc because,as the learned judge found, the lots subseguently
tecame unidentifiable. Further, the respondent unjustifiably
delayed her claim for specific pericrmance. This rclief is
accordingly no longer available and with its lcss, the
relationship of trustee ceases. The respondent therefore has nc
("“\ right to have the appellant account to her for the proceeds cf
S /

sale of the lots scld to the Minister of Housing.
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In Lake v. Bayliss § Ancther (1574) 2 A1l E.R. 1114,

¥ 1ssued a writ apgeinst B claiming specific performance of an
alleged agrecement whercby B had agreed for valuable consideration
to sell certain lands to him. B  however sold the lanc to a
third party at a2 considerable prefit before the contract had been
completed. The plaintiff who was B's sclicitor reccived the
proceeds ¢f sale and took out an interpleader summons for
direction as to what he ought te do with the money.

Walton J. in resolving this issue, relied on the

judgment of Lord Eldon L.C. in Daniels v. Davison (1809) 16 Ves

249; (1863-13) A1l E.R. (Rep.) 432 in which the learned Lord
Chancellor though not expressly stating that the proceeds must
be held in trust for the first purchaser, implied as much. A
quote from his judgment, is as follows:

"My judgment con that point lays out of
consideration the question, whether,
taking Cole not to be affected with the
notice, Daviscn, the vender, is to be
considered in eguity as holding the
meney cerived frem the scconcé purchasc,
viz, the difference between the prices,
in trust for the person to whom he had
first agrecd to sell the cstate. The
estate by the first contract becoming the
property cf the vendee, the effect is,
that the vendor was seised as a trustec
fer him, and the questicn then weuld be,
whether the vendor should be permittcc to
sell for his own advantage the estatc of
which he was so seised in trust; c¢r should
not be comnsidered as sclling it for the
benefit of that person for whom by the
first agrecment he became trustce, and
thereforce liable to account. It 1is not
hcwever necessary to decide that point.*™

4

Walton J. continuing his judgment ot p. 1114 said,
in reference to the above cited judgment:

"It is perfectly true that Lord Eldon
L.C. there puts it in the form cf a
query, but I think that it is to be
understood in the sense that, he would
have given, if pressed, the answer to
that query that that indeed represented
the law.
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"Again the industry of Ccunsel for

Dr. Mullen has found that Sir

George Jessel when Scolicitor General
arguing the leading case of Shaw

v. Foster in the House of Lords stated

flatly:

'Daniels v. Davison shews that
after a contract for the sale

of an estate, if thc vendor sells
to ancther person for valuable
consideration, he 1is accountable
fer the money as a trust.'

In my opinion that is absclutely in line with
with autherity, and entircly represents
the law.”

In my view, the guesticn whether a Court of Eguity
would at the date of trial refuse its decree for Specific
Performance to a vendor on the ground of unjustifiable delay or
lapse of time in sceking the equitable remedy, or because of the

L

disappearance of lots in a subdivision as a result of the chang
in the toupography rcsulting in the impracticability of the 1uts
ever being identified as such, pale into insignificance in the
face of cvidence that pricr to the daote of trial aand/or
adjudication by a Court of Equity the land in question had been
scld by the vendor to a third party, especially where this fact
has been suppressed by the vendor. The critical issue, in my vicw,
in such‘case, is the status of'the partics as at the date when the
preperty was sold. Since at that datc, the ccurt had not

refused its decree of specific performance, the trustee rclation
which on the authorities is created con the execution of the
contract, remains in full force and effect though contingently
liable to be determined at any time thercafter by decrece of the
court. Such a decree in my view, doges not relate back to the

date of execution of thecontract where there was a valild contract

with clear title in the vendor. The effect of refusing the

[#7]

decree would be prospective only. It relieves the vendor of his

wre-existing obligation to execute 2 transfer or otherwise convey

%3
<

the land to the vendee. Only at this point in timec, does the

£



A3,

vendor cease to be a trustee of the estate for the :urchaser.

Thus the determination Ly the learned judee that “at

ot

this noint in time (meaning the date of adjudication) the

renedy of Cpecific Performance is not available to the defendant’
(wﬁ for the reasons therein mentioned is not inconsistent with ILiis
determination that the resvondent was entitled to the eguitable
estate meaning the esnitsble =siate at the date vnrior to the

adjudication, when the property was sold by the appellant. At
that date it was trust progertiy, with all the incidemnts of a

trust. It was sold in breach of the trust and by avclication

of the wrinciple stated in Lake v. Rayliss (supra) the aonpellant

held the proceeds of sale to the Minister of Housine in trust
for the reswondent.

Qw' That such must have been what was meant by tlho learned

3,

judge, ne, immediately after seaying that ‘at this woint in time
smecific Performance is not avoilable to the respencent,”
onroceedad to deliver himself thus:

"The real situation here is that as
trustees for the defendant the
plaintiff in an endecavour to oust
the defendant’s rvight disposed of
the defendant’s property and
received money to the tUne of

G $124,045.00 .....cevn0s.. Out of

(‘~’ the amowvnt veceived, therefore the
nlaintiff must account to the
defendant for the sum of $114,36¢"

T

In this regard, I would resnectfully adont the words of Walton J.,

Q.
5l

(2]

in Lake v, Bayliss supra at p. 111

“In my view it would be pessimi
exempli (a very bad examnle) if

a vendor was entitled to shed the
character of a trustee by a
wholly wrongful act on his or her

wart. Once one has undertaken the
e role of trustee then it 1is a role
( | which unless discharged by some
N external circumstances, one must

carry out to ithe bitter end if so
required by ths other party to the
contract. The vendor cannot be
heard to say that because of her
wroneful act in sc¢lling the nrovnerty
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‘"'she never was 2 trustese. She
remained a trusiee rvipght down
to the moment of resale and
accordingly is bound to hold
the rurchasce urice as trust
preonerty to trausizr to the
nurchaser on the purchaser
compieting the obligations on
the purchaser’s part.”

fince a trustee car always seszk dirvection from thoe
court in all cases of doubt affecting »roserty held in trust,
a vendor under a valid contract of sale who sclls without scek-
ing such direction does so at his neril.

%or the reasons herein cxpressed, T would dismiss

the anpeal and confirm the judeaent of the court below.

S S



