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SUIT NO. E. 143/1991 

BETw-"EEN ELIZABETH BOELAERT ROACHE 1ST PLAINTIF? 
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AND GIBONEY HOLDINGS LIMITED DEFEND~6..NT 

Donald Scharsc~~idt Q.C., and David Batts 
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1993; December 13 and 14, 1993; Feb1~ry l - 3~ 10, 11, 
14~ 15~ 179 18~ 1994; March 3, 1994; April 18, 20, 21 

1994 and December 79 1994 

This is an action for re-transfer of land and/or for damages for breach of. 

two contracts in writing dated 11th March, 1988g one an agreement for sale of 

land and the other, an agreement entitled~ ' 0Heads of Agree:mene0 ~ providing inter 

alia for the development of the said land (known as Cassa Nina) and the trans-

fer to the plaintiffs (the Roaches) of two 0 ~townhouses 11 upon completion of the 

development, 

The sale of lane agreeemnt provides as follows:; 

11 TF1IS AGREEMENT is made , , • BETWEEN LLOYD and ELIZABETH 

BOELAERT ROAC!-lE o •• (hereinafter called 11 the Vendorv') 

of the ONE P1~~T P~ CIBO~~y HOLDINGS L~iiTED •• , or 

its no;:uine,e hereinafter called 11 the Purchaser) 19 of 

the OTI-lliR PART viHEREBY the Vendor agrees to sell 

and the Purchaser to purchase ALL THAT parcel of 

land mere fully described in the Schedule hereto upon 

the terms ::;,;:t out therein. 



DESCRIPTION OF LAND: 

ENCill'ffiRANCES: 

PURCHASE PRICE~ 

H0\<1 PAYABLE g 

COMPLETION~ 

POSSESSION~ 

CARRIAGE OF SALE g 
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'JHE:: ;SCHEDULE 

ALL THOSE p&rcels of land part of 
Hoghole in the Parish of Saint Ann 
and being the land comprised in 
Certificate of Title registered at 
Volume 335 iolio 5 of the Register 
Book of Titleso 

None 

ONE MILLION FI\1::2: RIJNDRED THOUSMTD 
DOLLARS ( ~n "5G<L 000 c 00) o 

A deposit of $7000,000o00 on the 
signi-::2g hereof which the Vendor may 
use at ~er sole discretiono 

A further pa}~e~t of $200,000o00 on 
or h,efore the expiratic-n of one 
hundred and eighty (180) days from 
the date he:reofo 

The balance of $SOO,OOOoOO on or 
before -the expJ'.ration of eighteen 
(18) months from the date hereof 
and shall be scr.ured by the 2nd 
mortgags hereinafter referred too 

Interest will be payable by the 
Purchaser to the Vendor on any 
instalment or purchase money not 
paid within thirty (30) days of the 
expiration of the agreed periods 
set out in (ii) and (iii) of this 
Clause~ and at the rate charged by 
the PurchaserQs Bank for loans made 
to it for development of the Property 
soldo 

On payment of the aggregate of 
$900.000oOO in exchange for 
registrable Transfer to the 
Purchaser and the duplicate 
Certificate of Title for the 
Property a 

The Vendor will give vacant 
possession of the premises hereby 
sold on or before the 31st March 
1988o 

LIVINGSTON ALEi~~IDER & LEVY. 72 
Harbour Street 9 Kingston for the 
Vendoro 

MYERS. FLETCFiliR & GORDON ~~J~TON & 
HART for the Pu:rchasero 
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COST OF TITLE 

TRANSFER TAX: 

TAXES AND WATER RATESz 

INSURANCE PREM1UMg 

SPECIAL CONDITIONS~ L 
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0 n :the ,o.ig n.ing c 6 .t.h.M Aglte.e.me.n:t, 
:the PWtc.hM eJt wiU.. pay to :the 
Ve.ndolt 1

-6 Attoltne.y,o-at-!aw one hal& 
Stamp Vuty and Reg~:tltation fee ofi 
:the T Jta.n-6 £ eJt and :the Ati.oJtn.e..y-6 1 

C.OJ.i:t-6 015 .t.h..U, Agltee.me.n:t £-<xed a.;t 
$500.00. The !/e.ndolt and PWtc.hMetL 
w.il1.. be.a.Jt :thw own AtiotLneiJ-O' 
c.o,ou oJ) :the TJta.nJ.JnetL. 

TJta.n,o £elL Tax :to be. bo.r..ne btj :the 
Vendo~r.. 

To be a.djU-6 . .-te.ti -to date on pa-OJ.Je.M.ion. 

To be a.djM:te.d :to do..;te_ o6 po.6.6e-0.6.ion. 

I:t .i-6 a. c.ondition p~r.e.c.e.de.nt ;to :the 
c.omJ..ng .into e.£ -6 e.c.:t o -6 ..:dU-6 Ag~r.e.e.me.n;t 
n Oil. Sale ;tha.;t .6 a.me. .6 hcr.£.l fyi .. Ju,;t b 12. 
.6-ig ned btj :the V e.ndolt o..nd :the PWtc.hM etL. 

2. The Ve.ndoJt a.uthowe....s :the PWLc.hMetL 
:to make ill pa.yme.ntll due. :to h.im undetL 
:th.i-6 Ag~r.e.e.me.n:t :to hM A:tto~r.ne.lj-O-a.t-!aw. 

3. I:t JJ::. undel'L.6:tood and a.g~r.eed ;th.cd 
:the VendoJt' -6 A.:t:to~r.ne.lj.6-a.:t-J!..avJ J.Jha.i.e. 
be e.nti.:tle.d :to pa.!J S:tamp Vuttj and 
T ru111.6 t etL Tax. on ;th.i-6 Ag~r.e.e.me.n:t n 011. 
Sale. fi~r.om :the. de.poJ.J.i:t and :tha.:t ..Ln 
/;o~r. a.niJ Jr.e.Mon. whmoevetL :the. 
de.poJ.JU hM :to be. 11.e..twz..1t2.d :to :the. 
PUJr.c.hM ell..~ :the. pWtc.ha.6 ell.. -6 hill :to 
:the. e.x:te.nt of; J.Ju.c.h du.:ty and/ 011. :tax. 
J.Jo .implte..6.6e.d~ be. deemed :to have. 
been ~r.e.£u.nde.d J.Ja.me.. by de.J!..ive/uJ :to 
rum on :the. oll.J..gina.i T Jta.n-6 £ etL Tax. 
Jte.c.up:t a.nd .s:tampe.d Ag~r.e..e.me.n:t duly 
no:te..d by :the. Ve..ndo~r. M c.a.nc.eile..d. 

4. The V e.ndolt a.nd :the. PWtc.hM eJt a.g~r.e.e. 
:to be. bound bij and .to c.aNty ou.:t :the. 
tenmJ.J and c.ond.Ltion-6 o£ :the. He.a.d-6 
o£ Aglte.e.me.nt o& even da.:te. hetLe.wi:th 
made. bctwe.e.n :the..rn o 

5o The. PWtc.hM ell.. -6 hill e.xe.c.u.:te. a.nd :the. 
Ve.n.dolt J.Jhet.U be. e..n;ti...ti.e.d -to Jte.g.iot:Vl.. 
a. molt:tg a.g e. alL c.ha.Jtg e.. a.g a.in,o .t :the. -6 a.J..d 
fund :to J.J e.c.Wte. :the.. -5wn6 due. :to he.Jt 
by v.ilt:tu.e o t) :the..o 2. plte..-6 eY'tX-6 a.n.d :the. 
due petL&oJr..ma.nc.e. he.Jte.o-6 biJ :the. Pwr.c.hMe.Jt 
:to .the .in:te.nt :tha.:t .6u.c.h molt:tga.ge. oJL 
c.ha.Jtge. J.Jhet.U Jta.nh . .&ub~~e.qu.e.n;t ;to a. moJt...t
ga.ge_ oJt c.ha.Jtge. :to .&uc.h Jte.pu.:tobte. £bum
c.J..ai .in,oUu.:tJ..on M J.Jhet.U be ~.ina.nc..ing 
:th2 de.v'ltopme.nt o£ :the. pMpeAty he.Jte.by 
.6oid; and .ou.c.h mOJr .. :tga.ge.. .ohill pe.Jtm.i:t 
:the Jt'lie.Me. o-[; ia.ncU .the.Jte.6Jtom :to 
pWtc.ha.-6 eJt-6 a~ a.paJt..t.me.YL:t-6 olt :townhoM e..6 
on c.ompte;Uon. ofi .the. de.ve..iopme..n:t :to be. 
u.n.dvrXa.k.e.n by :the. PWtc.ha.o e.Jt' .6 nom.ine.e.p 
on pa.yme.n:t o ~ .the. baJ....a.nc.e. o 6 .:the pWtc.hM e. 
pJU...c.e. :thvr.e. fl Oft. 
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6, The Vendor hereby warrants that the 
area of land nmv- remaining in the 
Certificate of title herein 
referred to is at least l Acre and 
1 Rood, •u 

The terms and conditions of the Heads of Agreement by which the parties agreea 

to be bound and to carry out are set forth in paragraphs numbered 1 to 8 in that 

document thus~ 

11HEADS OF AGREEMENT made , , , , , 

BETWEEN El,IZP_,_BETH BOELAERT ROACHE , , , {hereinafter called 

1
'E,!:LR, ii) and CIBONEY HOLDINGS LIMITED , , , or its nominee 

(hereinafter called "CIBONEY!;), 

1, E,B,R, will~ensure that the interests of herself and 

LLOYD ROACHE in land part of Hoghole in the parish of 

Saint Ann registered Volume 835 Folio 5 of the Register 

Book of Titles will be transferred. to CIBONEY and or 

its nomi.nees as it shall deem free of all encumbrances, 

2, CIBONEY will cause the said land to be developed by the 

er,action thereon of townhouses in accordance with archi-

tectural drawings prepared for Ciboney for adjoining lands 

to the ~ast with such adjustments to the site plan as 

GIBONEY may decide so that same shall form an integral 

part of the Ciboney property, 

3, CIBONEY will pay all costs of developing the site, con-

structing the townhouses, putting in water and sewage 

mains and other infrastructure so that the development 

shall be completed in eighteen (18) months from the date 

hereof" 

4, E.B,R, will provide CIBONEY with the approvals of the 

Local Planning Authority and all plans~ drawings and 

otter information or documents which are available to 

her, 
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5. Upon completion of the development CIEONEY shall cause 

t':,7:J (2) two-bedroom units to b·a conveyed to E.B.R. or 

her nominee E.B.R. shall have the option of choosing 

one of the units out of the total to be built and the 

other unit shall be chosen jointly by Ciboney and E.B.R. 

6. In consideration of the above transfer and other matters 

referred to in these heads of agreement, CIBONEY will pay 

a sum of ONE MILLION FIVE HUNDRED THODS~~D DOLLARS 

($1~500,00G.CO) to :fLB.R. to be paid in the following 

mann12:r;~ 

(i) On the signing hereof and on the signing of a 

formal sale agreement for the said land the 

sum of SEVEN HUNDRED TEOUSMv DOLLARS ($700,000.00) 

which E.B.B .• may use at her sole discretion~ 

(ii) On or before the expiration of 150 days from 

the date hereof a further sum of TV.JO HUNDRED 

THOUSAND DOLLARS ($200,000.00); 

(iii) On or before the expiration of 18 months from 

the date hereof a further sum of SIX HUNDRED 

THOUS~~ DOLLAP.S ($600sOOO.OO). 

7. GIBONEY SHALL EXECUTE and E?B,R, shall be entitled to register 

a mortgage or charge against the said land to secur2 the sums 

du·e to her by virtue of these presents and the due performance 

hereof by GIBONEY to the intent that such mortgage or charge 

shall rank subsequent to a mortgagG or cha::::ge to such reput:aole 

financial insitutitoin as shall be financing the constructior. 

of the development of the property hereby sold. 

8. .0,_ formal sale agreement for the said land shall be executed by 

tha parties hereto contemporaneously with this agreement, vo 
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Breach Alleged By the Plain:t:iff 

The roaches aver th2:t in breach of the contracts the defendant {Ciboney) has 

failed to construct the "i:~7o townhouses or to take any steps to develop Cassa Nina 

within 18 months of the date of the Heads of Agreement or within a reasonable 

time thereafter. The Roaches further assert that daE.ages from the breach are 

continuing because up to now the townhouses have not b~en transferred to thems as 

indeed. they have not been built. 

On any reading of the t"vo contracts the question of Ciboneyv s obligation 

to construct the townhouses and to take steps to develop Cassa Nina arises, and 

only arises, under the Heads of Agreement. No term of the sale of land agree-

ment. obliges Giboney to construct and deliver townhouses to the Roaches. So, 

if Giboney is in breach of an obligation to construct and deliver the two 

townhouses as contemplat:ed by the Heads of Agreement, such a breach would be a 

breach of the Agreeme·nt and not of the sale of land agreement. 

As Mr. Goldson pointed out, the terms employed by the parties in the sale of 

land agreement by which they recognise the existence of tl1e Heads of Agreement 

are not effectual to incorporate by reference the terms of the Heads of Agreement 

into the sale of land agreement. Special Condition 4 of the latter agreement pro-

vides that 01 The Vendor and the Purchaser agree to be bound by and to carry out the 

terms and conditions of the Heads of the Heads of Agreement of even date herewith 

made between them. ii 

So stated the parties have merely affirmed their obligations under the Heads 

of Agreement. They have stopped well short of stating that the terms of the 

Heads of Agreement are incorporated into the sale of land agreement and that breach 

of the terms of the Reads of Agreement constitutes a breacr- of the sale of land 

agreement entitling the innocent party to terminate the sale of land agreemento 

Indeed, nothing in the language of Specicl Condition 4 suggasts that the completion 

of the sale of land agr~emcnt cannot take place unless or until the parties have 

performed their obligations under the Heads of Agreement which alone speaks of the 

construction and transfer of the townhousesc 

Denying that it . ~· ...1'-0 in breach of its obligations under the contracts Ciboney 

>: pleads that is in an i:n.plied term of the Heads of Agreement that the construction 
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of the townhouses is subject to its obtaining subdivision aproval from the Town 

and Country Planning Authority and building approval from the St. Ann Parish 

Council. Such approvals~ it further pleads~ have not yet been obtained. 

Question of the imp1ied term 

The Roaches say that even if the term pleaded by Giboney should be implied 

(which they do not admit) Ciboney would be in breach of that very term. Giboney. 

they say~ either made no application fer the approvals within what they assert is 

the 18 month period c0nt~nplated by the Heads of Agreement for the completion of 

the contract~ or feil8d to do so withir, a ::rea::;onable time. 

Now, in looking at this question of implication in the contract of the term 

pleaded by Ciboney counsel on both sides 9 in an effort to support their rival 

contentions 9 appeal to aspects of the Heads of Agreement's factual background 

or context. Mr. Scharschmidt points out what is common ground. that before that 

contract was entered into the Roaches obtained outline appr-::val for Cassa Nina. 

And he reminds the court ·that the Roaches have complied ''lith paragraph numbered 4 

of the Heads of Agreement which stipulates that the Roaches ~"will provide Ciboney 

with the approvals of the Local Planning Authority and all plans, drawings and oth21 

information or documents "'rhich are available11 to them. Yet, observe that when the 

Heads of Agreement was entered into the self saoe outline planning .s.pproval that 

the Roaches providec. Ciboney with stood as the only approval for townhouses from 

a govement authority in respect of Cassa Nina. It ·w-as, at any rate 9 the only 

approval available to the Roaches and they furnished it only a few days after con~ 

tract. 

The development of Cassa Nina called for~ among other things9 the construction 

of townhouses in terms of the Heads of Agreement and in particular paragraph 

numbered 2 thereof. At the time that agreement was entered into Giboney owned 

abutting lands known as Honeycomb lands. Those. too 9 were also earmarked for 

building development,. a fao:::t I find Hrs. Roache -;;,rell knew. She admitted in 

evidence that when the Agreement was enterd into Giboney did not 9 as far as 

she knew 9 have architectural drawings for the Honeycomb lands, And I accept 

Peter:Rousscau 1 s evidenee that at -chat t_ime it was an outline planning approval 

that was in place for those lands. 
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So~ furnished with only outline approvals for Cassa Nina and Honeycombs 

Giboney would have been unable in planning law to build the tovmhouses referred 

to in paragraph 2 of the Agreement unless it were to obtain subdivision and 

building approvals in connection ;Jith which developed plans would have had to 

be submitted to the relevant government authoritieso As Mr. Hylton points out~ 

l'.xs. Roache in h.;:r evidence confirmed that she -vra.s exper.ienced in the area of 

building developments that she had been through the process of securing approvals 

for building development ands most importantly, sbe knew that subdivision and 

building approvals were necsssary. I also agree that in stating Mrs. Roache~s 

obligation to provide Ciboney wit:h "the approvals of the Loca.l Planning Authority 

and all plans, drawings and other information or docuillents available to heruu ~ 

the Heads of Agreement clee.rly demonstrates th~.o: importance 'N"ith which the parties 

themselves veiwed the a·b,tairdng of the requisite planning approvals before any 

development on Cassa Nina could ·commence o 

I must therefore adopt the approach of the common law as exemplified by the 

following dictum of Scrutton LoJo in one case" 

u'A term can only be implied if it is n;;;cessary in the 
busin2ss se:as·a to give efficacy to the contract, i.e. 
if it is such a term that it can confidently be said 
that if at the time the contract was being negotiated 
someon2 had said to the parties~ 'l~!hat w·ill happen in 
such a case?' they would both have repliedg 'Of course 
so and so will happen, we did not trouble to say that> 
it is too cl,~ar 1 o 21 

-

see Reigate v. Union Manfucturing Co~ (Ramsbottom) [1918 K.B. 592 at 605 

And in another case Lord Pearson said essentially the same thing: 

11An unexpress,:=;.d term can be implied if the court finds 
that the parties must have intended that term to form 
part of their contract; it is not enough for the Court 
to find that such a term would have b~en adopted by the 
parties as rea.sonable men if it had been suggested to 
them~ it must have been a term th2t v,yant without 
saying~ a term necessary to give business efficacy to 
the con'tract ~ a term vlhich although tacit. formed 
part of the contract which the pa.rties made for them
selves"i. see 

Trollope & Colis Ltd. v. North West Metropolitan Regional Hospital Board [1973] 

2 All. E.R. 160 at 26:8. 

Bearing all that in mind I hold that the implied term as pleaded by Ciboney 

so went without saying by the parties that it is obviously to be implied from 

the express terms of the Heads of Agreement. Therefore~ Cibom!y" s obliga.tion 
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to convey ths two toi<iT!hou:::;es to Mrs o Roache was conditional on Giboney obtaining 

subdivision approval f:rom. the Town and Country Planning Authority and building 

approval from the Sr.:. k1n Parish Cou7.lciL 

CONDITIONAL CO~~CT 

That iss as a matt.er of law~ the extent to which the contract was -conditiona.l~ 

for there is no question of the cont:;:-act not having co-::rre into existe:1ce. That is 

the essential difference betwsen the instant case and a linE' of cases relied on 

by Mro Scharschmidt ~vher;;; th2 very existence of the ocntract in each of these 

casas '.Nas conditional o 

In Aberfoyle Plantationa Ltdo vo Cheng [1959] 3 All E.R. the contract for 

sale provided that tha vendor would s.:;ll and the pure.hasar buy certain lands 

conditional upon the V<2ndor obtaining the renewal of sev·<oral leases on part of 

the property. In Re Longlands Farm"" Alford v. Superior Developments Ltd. [1968] 

3 All E.R.. 552 the:: contract expressly provided that 1
' [ s] such purchase to be 

subject to my company obtaining planning permission to its entire satisfaction 
',, __ , 

for the development of this land and the question of title being to our approval'' 

(emphasis supplied). In Pillersdorf Vo Denny (1973) 26 W.I.R.. 33 the sale agree~ 

ment was conditioned on the purchasc:r obtaining permission from the Town and 

Country Planning Officer for th•2 development of the land for residential purposes 

and the purchaser was to submit an application for that purposeo In the event 

of permission being refused the vendor was to refund to the purchas2r the deposit 

without interest and the agreement was to be at an 6nd and of no force and effect. 

Those cases show that until the particular condition was fulfilled there was 

no contract of sale to be completedo In other words the very existence of the 

mutual obligations was dependent on the performanc~ of the stipulated conditiono 

Turning to the Heads of Agreement in the instant c.?,se, there is nothing to 

suggest that failure to obtain the requisite planning approvals would render the 

contract nugatoryo As Mro Goldson submitted, the effect of the condition is 

simply that until the approvals were obtained, :t-1rso Roe.che had no legal basis 

to demand that the townhouses be built and handed over to hero The vital obliga= 

tion under the Agreement~ viz, to transfer the land~ was not subject to the con= 

dition of planning appr0val being first obtained. s~~~ some contractual obligation 

existed from the formc::.tion of the Agreemento Again~ I agree that if Mrso Roache 

has, for example, sold the land to a third party after signing the Agreement~ 
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Giboney would have been able to sue for breach of th~ non-fulfillment of the con

ditions of obtaining approvals. 

On the other hand Ciboneyus performance of its obligations under the Heads 

of agreement was conditional on its obtaining planning approval to construct the 

type of units contemplated by their terms of the Heads of Agreement. 

Meaning of townhouses under the Heads of Agreement 

If, as the Roaches contend. Ciboney was obliged under the Heads of Agreement 

to erect townhouses con:sistent with archi·tect Carl Chen" s description of them as 

residential units that a~e vertically (as opposed to horizontally) stratified with 

their own foundations and roofs (a description -:.;hich I hold constitutes the 

ordinary meaning of the word) then the implied terms imposing the condition of 

planning aprovals would not avail Giboney. The r'<::nson would simply be that 

since the Agreement was entered into some six years ago~ no application has been 

made for approval to build townhouses fitting Carl Chenus description. Ciboney 

would have done nothing in r2spect of the implied t:sru;. and would clearly be in 

breach. 

It would be oth8n;ise if -

(a) the r.vord '~townhouses 11 as used in the Reads 

of Agreement means as Giboney contends 

11hotel rooms so configured as to give the 

appearance of townhouses 11
, 

(b) Ciboney has made reasonable efforts to 

obtain th2 approvals to build the units 

so defined and 

(c) the approva~s have been thereby obtained 

and Ciboney thereupon has prdcaeded to 

build in accordance with the approvals. 

Now, hotel rooms so configured as to give the appearance of townhouses are 

not townhouses~ as Peter Rousseau himself conceded in evidence. So~ it is 

important to determine -~7hether the parties used the word 91 townhouses
11 

in the 

Agreement otherwise tha.n in its ordinary meaning~ that is to say~ whether its 

m<::aning was qualified by the language employed by the parties in the Agreement 

made by them and~ if so~ what was the meaning. 
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Clause 2 of the Heads of agreement provides: 

11Ciboney ~..Till ~ause the said land to be developed by the 
erection thereon of to'imhouses in accordance with archi
tectural drawings prepared for Giboney for adjoining lands 
to the east with such adjustments to the site plan as 
Giboney may decide so that same shall form an integral 
part of the Ciboney proj ece', 

The -.vord 11 townhouses 11 :wust obviously be construed in the light of the words which 

follow it, I shall accordingly consider those words or phrases, always bearing 

in !tind that the Agreement rr.ust be exarn5.ned in the m.:J.trix of facts in which it 

is set and not interpreted purely on internal linguistic considerations: see 

Prenn v. Simmonds [1971] 3 Allg E.R. 237$ at 239 and 240$ per L~rd Willberforce, 

The phrases for consideration are: 

(a) architectural drawings prepared for Ciboney; 

(b) adjoining lands to the east; 

(c) site plan~ 

(d) integral part of the Giboney project, 

The townhouses were to be erected in accordance or in conformity with archi= 

tectural drawings prepared for Giboney for lands to the east of Gassa Nina? The 

evidence leaves me in no doubt that at the time th~ Heads of Agreement was entered 

into Mrs. Roache well knew that the Giboney project would include three phases~ 

viz Phase 1, Giboney on the sea subsequently called Sandals Ocho Rios~ Phase 2, 

called Giboney on the Rill and Phase 3 lying north of Phase 2, She knew that the 

third Phase would comprise Cassa Nina and the Honeycomb lands situate immediately 

beside it. She also knew that the lands for Phase 1 were immediately to the east 

of the said lands that were tc CP!"lPt'.i.ISC· Phase. 3. 

Mr. Scharschmidt submitted that there is nothing in the Heads of Agreement 

creating any ambiguity as to the meaning of the word, 11adjoining'' ~ and accord-

ingly he urged that the word must be given its primary or literal meaning of 

11 COnteminous 11 or 11 joined to" Gassa Nir;a, Once that is done, the lands "adjoining" 

to the east of Cassa Nina must, he further submitted. be the Honeycomb lands and 

not the lands further east on which the Sandals Hotel is built, 

However~ two other phrases in clause 2 point the way~ as Mr, Hylton contended~ 

to the true interpretation of the words "adjoining lands to the east. 11 First. the 
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clause describes the architectural drawings as ''prepared for Ciboney~1 • This latter 

phrase does not~ be it noted" say '"to be prepared00 or ''which shall be prepared11
• 

The unchallenged evidence is that as of the date of the Agreement the only relevant 

drawings which had been prepared for Cibo~ey were those of the Sandals Hotel. No 

plans had been prepared for Ciboney for either Cassa Nina or Honeycomb. Second, 

the clause goes on to say 011:vith such adjustments to the site plan 0. 0 so that 

sane shall form an integral part of the Ciboney project 00
• I agree with Mr. Hylton 

that the key word there is 10site11
• And I also agree that there may be numerous 

plans prepared in respect of a building such as floor plan, structural plan, roof 

plan and so on. Howevers the site plan simply shows ~here the buildings and other 

facilities are located on the site. 

Now. the Agreement clearly envisages that the si·te plan is the only plan that 

needs to be changed. The floor plan etc. from the Saud.J.ls plans could be trans-

posed to Phase 3 and be similar to the rest of the Giboney project. The site 

plan would, however~ have to be changed for the s:Lilple reason that the site is 

different. hr. Scharsc~idt sibmitted that the phrase 01architectural drawings 

prepared for Giboney for adjoining lands to the ease' must be a reference to 

architectural drawings prepared for Honeycomb. If that is correct then one 

would have to change more than the site plan to make the roof etc. compatible 

with the rest of the Giboney project. ~Vhat one would need to change in these 

circumstances would be the plans that deal with the roof 9 door. finishings and 

similar items. It is significant that the partir2s identified the one plan, namely 

the site plan, as the only plan that could be adjusted. The parties 

were therc.afore clearly signifying that thea site plan wa.s a plan for a site other 

than Honeycomb or Cassa Nina because the "architectural drawings prepared for 

Ciboney for adjoining lands to the ease' had 9 in the context of the evidence, 

nothing to do with either Cassa Nina or Honeycomb. Those drawings concerned 

Sanda~s situate immediately to the east of Cassa Nina and Honeycomb. Save for 

the site plan for Sandals the other plans for Sandals needr2d no adjustment to 

erect the townhouses in accordance with the aforesaid architectural drawings 

as identified by the languagr2 of Clause 2. 

Test further the conclusion that the said architectural drawings concerned 

Sandals. Observe that the evidence shows that as far back as 1985 the Honeycomb 

lands were in fact known as the Honeycomb lands. If the parties were using the 
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phr:·ase "adjoining lands to the ease~ to refer to the Honeycomb lands they could 

easily have used the. designation, Honeycomb lands {'ii:ihich Giboney had acquired 

from Leroy Lamie. in 1987) and avoided using the quoted phrase, When the Agree

ment was enter~d into in i1arch 1988 the Sandals Hotel had not y12t been built. The 

parties could not therefore have identified it in the Agr~cment with the certainty 

with which they could have idcmtified Honeycomb or Cassa Nina. 

The context and the surrounding circumstances th~rcfore plainly show that the 

parties did not usc the word, •~adjoining 1 j, in its primary and ~xact sense but in a 

loose sense as meaning 1'ncar"' or ~ 1neighbouring1 '. 

Accordingly. I construrz ''adjoining lands to the east'' as meaning the lands on 

which Sandals Ocho Rios was subsequently builta So the townhouses that Mrs. Roache 

and Giboney agreed that Giboney would build were in accord with the architectural 

drawings prepar~d for Ciboncy for the lands subsequently know~ as the Sandals landso 

And Giboney had the right to adjust the site plan and to ensure that th~ 

development ' 0form an int12gral part of thr2 Giboney p::rojcct"0
• I construe this 

final phrase as meaning both (1) that th~ units for -CrGction would be archi

t~cturally compatible with Phase 1~ that is Sandals~ and with Phas~ 2~ that is$ 

Giboney on the Hill~ and (2) that the units would be owned and operated in the 

same way as the units in Phase 1 and Phase 2a 

Along with th~ parties and their attorneys I have had the benefit of viewing 

Phases 1 and 2 and th~ as yet incomplet~ Phase 3 of the Cibon~y projecta The units 

standing at Sandals (which comprises Phase 1) arc clearly hotel rooms configured ~n 

such a way as to resemble the townhouses described by the architect Carl Cheno The 

Sandals units do not have separate foundations and roofs and arc not vertically 

but horizontally stratified. They arc~ nevertheless~ built in accordance with the 

architectural drawings prepared for Giboney for Sandalso So the townhouses agreed 

to be built to accord with the self same drawings (save for adjustments to the 

site plan as Giboney might decide) were not in my judgment, townhouses in the 

ordin&ry sense of the word but were hotel rooms so configured as to give the 

appearance of townhouscso 

The matter of_ the subdi1Yision and building approvals 

Has Giboney taken r8asonable stGps to secure the ~pprovals and~ if so, 

ha~m th.ey been obtain.;:d? If the: c.nswers are in thG affirmativG has Giboney 

:; .. ~ . l):f. 



l~ 

proceeded to build in accordance with the approved plans? Those are the next 

questions that arise. 

Now~ prior to the Heads of Agreement Mrso Roache had had plans prepared and 

had obtained outline approval for the development of Cassa Nina. Having already 

found that on a true interpretation of Clause 2 of th1.2 Hzads of Agreement Ciboncy 

was to build the townhouses in accordance with the Sandals plans~ I readily 

accept Peter Rousso:;au Q s evidence that Ciboney did not ag:r(w to build in accordance 

with Mrso Roache's plan or Lamie 1 s plans for Honeycomb DQcausc as Rousseau explained 

they were architecturally incompatible with Phases 1 and 2 and did not fit into 

the context of development for the three phases of th9 Giboney project. However, 

hca made the valid point thz,t earlier outline approvals ought to expedite the 

planning process because densities and other conditions would have b~en previously 

established by the planning authorityo 

I also accept Rouss~au 9 s evidence that as soon as the Heads of Agreement was 

sign12d in March 1988 he?. at once started to prepar12 plans for Cassa Nina (and 

Honeycomb) form submission for outline approval. CibonGy submitted the application 

on September 6~ 1988 and two days later submitted the preliminary planso I furth.zr 

find that the approval process was advers~ly affected by the disruptive hurricane 

of 12th September 1988 and by the non-functioning of thG planning authority for 

some 6 to 9 months following·thc change of government after the general election of 

Feburary 1989. I also find that despite thos~ set backs Giboney pursued the task 

of trying to get the requisite approvalso 

On 8th t1arch 1990 even though it had not yet obtained outline approval Giboney 

submitted final detailed plans (designated in the evidence as the B Plans) to the 

St. Ann Parish Council for building approval. Later that month Ciboney appealed 

to the Minister of Development~ Planning and Production because the Town Planning 

Authority had not yet granted subdivision approvalo 

In May 1990 Peter Rousseau said he att~nded a mee<:ting of tb;, Town Planning 

Authority but that no decision was conveyed to him then, By March 1991 the plans~ 

that i.s ·.to say~ th~ B PLms ~ -vmrl?. approved, Up to then I find that Ciboney had 

taken reasonai:>le steps to secure the approvals" Yet Ciboncy could no longer build 

in acco+dancc with the B Plans becuas~ as Rousseau said Giboney in compliance with 
' 

th12: subsequent set of p]_ans s called the C Plans, had already developed on the site 

.. 
~. "t -. •if" . (.; . :. ')t r .. . ; .. 'll\ \ \" ... . : I. ~ 
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the existing buildi:ag and built thereon a sv.7irllilling pool etc, 0 a fact confirmed by 

the Phase 3 photograph dated 31st January~ 199L 

I understood Rousseau as saying that he submitted new plans that is, the C 

Plans after he said he was told by the Planning Authority several months after 

the May 1990 meeting that the B Plans were losto If that was what the Planning 

Authority was saying one •lifould have expected it to have put that in writing and 

given Ciboney an opportu.nity to submit duplicate or copy plans, Alterrtativcly, 

if Rousseau was in fact told that the B Plans were lost one would equally have 

expected Ciboney to urge that a search for the plans bo:: launched or that it 

would at once furnish copy B Plans, 

Ciboney 1 s inability to build in accordance with the approved plans (the B 

Plans) was of its mm doing, In my opinion Ciboney should have ensured that it 

was in a position to build :Ln a.ecordance with the approved plans so soon as it 

got them back in l'iarch 199L It failed to do so, Instead it submitted new 

plans (the C Plans), the approval of which it still awaits. It would be plainly 

unreasonable to expect the Roa.ches to await the approval of the C Plans, Had 

Ciboney put itself in a position to begin construction of the units on receipt 

of the approved plans in ~{arch 1991, as it ought to ha7e done, construction of 

the units would on Rousseau 9 s o"~ estimate have been completed in 12 months, that 

is by March 1992, And so I hold that the two two~bedroom units , that is to say 

the two two-bedroom townhouses within the meaning of Clause 2 of the Heads of 

Agreement should have been transferred to Hrs, Roache by 1'-l:arch 1992, 

Ciboney has failed to erect and transfer the units to the Roaches, It must 

therefore pay to them such sum as represents the value of the two units, 

The plaintiffsi claim for relief 

As already demonstrated the Roaches 1 claim to the r.e-transfer to them of 

Cassa Nina must fail. 

By their amended statement of claim they also claim for bre~ch of contract 

damages in the form of~ 

(a) market value of two townhouses at the d~te of the 

unit and increasing in value 

(b) rentals lost over the period September 

1989 to December 1993 

US$580,000,00 

407.464,00 

us $987,464,00 
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And they assert that the Jamaican dollar equivalent of US$937,46~.,00 at 

J$33.00 to US$1,00 is J$32 9 586,312,00. Then too, the plaintiffs claim 

interest as follows: 

(i) Interest at 7% for 5 years on the sum of US$27,030.00 

(ii} Interest at 7% for 3 years on ~he sum of US$57,832.00 

(iii) Interest at 7% for 1 year on the sum of US$57,100.00, 

They aver that the said sums on which interest is claimed arc the sums lost in 

respect of rental of one townhouse in the period September 1989 to December 1993, 

They further claim "i!1tercst O!ll'·thc above suw.s and on additional special 

damages incurred between the date of the statement of claim and judgment at 25% 

per annum pursuant to the provisions of the Law Reform (Miscellaneous Provisions) 

Act or as the Court deems juse1
• 

Now 9 even if the aprovals had been obtained and the tovmhouses built within 

18 months of the date of the Heads of Agreement, the Roaches~ entitlement, if any, 

to rental or interest could not start until~ say August 1991. This is so because 

I find that the operation of the units comprised in ·the overall Giboney project 

was not reasonably expected to generate profit in the first two years of operation 

by reason of marketing factors peculiar to the hotel industry" And I further find 

that losses were suffered in respect of Phase 1 and Phase 2 over this period. 

In any event the Roaches cannot be entitled to both rental and interest 

because~ as Mr. Hylton submitted, theycould not have oecn kept out of both the 

tow~houses and the money value of the townhouses. Otherwise they would recover 

twice over for the same loss, And note that what the Roaches arc claiming is 

not townhouses but a sum of money representing their value. So, it is interest~ 

and only interest, that would be a\-Jardable on the value of the units, 

Their value falls to be assessed in the light of the evidence of the real 

estate appraiser John Dolphic, On October 25~ 1992 he inspected Cassa Nina 

and calculated that the sale value of two t'tvo~bcdroom townhouses of 1, 700 

square feet at such a location~ were they then built there, would be between 

US$29().1>000.00 and US$300 0 000.00. Although the Heads of Agreement makes no 

mention of the size of the units I accept Mrs. Roacheus evidence that Rousseau 

indicate~ that Giboney would erect bedroom units of 1,700 square feet. 
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Delphic calculated the: value of such writs by comparing actual sale prices of 

similar units in similar locations. 

On making his valuation Dolphie seemed to have taken into account the benefit 

that units erected on Cassa Nina would have~ namely, that of sharing facilities 

of the Ciboncy project. At the same time he appeared to have ignored the fact 

that the ownersu usc of the units would be restricted. Even so, I bear in mind 

that the valuation was not challenged in cross~~xamination and that, as Delphic 

said~ apartments generally fetch a slightly higher price per square foot than 

the conventional tO'Nnhouscs described by Carl Chen. So, I accept the sale value 

of the units to be US$290s,OOOoOO each as at the date of valuation namely, Octobc:: 

25~ 1992. 

Question of interest 

The statement of claim claims interest at the rate of 25% per annum. The 

Roaches adduced evidence as to Jamaican dollar interest rates and as to United 

States dollar interest rates. 

As the Roaches arc claiming the value of the units in United States currency 9 

namely. the sum of US$580,000.00 they cannot properly claim interest on that sum 

at the Jamaican dollar rate of interest, Therefore~ given the way the claiffi is 

framed and the fact that the units were valued in United States currency I agree 

with Mr, Hylton that the evidence as to Jamaican dollar rates is irrelevant, It 

is the United States dollar rate that is applicable and I find on the evidence 

that 7% per annum is the appropriate rate. 

Ciboney breached the Heads of Agreement by unjustifiably working on Cassa 

Nina to such an extent that by the time the B Plans were approved in or about 

March 1991 it could no longer build the type of units contemplated by the Heads of 

Agreement. Were it able to start then, it would have been able to erect and 

transfer the two units to Mrs. Roache or her nominee by March 1992, The units 

Mrs, Roache should have got would have both been worth on the open market 

US$580~000.00 as at October 25~ 1992, Accordingly, I hold that interest at 7% 

per annum is payable on that sum from October 25, 1992 to today, the 7th 

December, 1994, The interest payable is therefore US$85 9 984,00. So, the total 

sum due in United States currency adds up to US$655,984.00, 
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As a general rule damages for tort or breach of contract arc assessed as 

at the date of breach. However, in the instant case the two two-bedroom units 

that were to be built as part of the Giboney project (a tourism project) were 

understandably valued in United States currency. And a claim for their market 

value has been made in that currency as well. Further 9 I express in that 

currency judgment for their value plus interest. The Roaches have up to now 

been kept out of the money value of the units epxressed in United States 

currency. So 9 in the circumstances of this case I hold that the conversion 

into Jamaican dollars of the sum of US$665,983.00 at the prevailing rate of 

exchange of J$33.00 to US$1.00 would compensate the Roaches for the_ damage 

or loss suffered through the breach, as if the Heads of Agreement had been 

performed. 

There will therefore be judgment for the Roaches in the sum of US$665~984.00 

converted to J$21,977,439.00. 

True, I have disallowed their claim for re=transfer to them of Cassa Nina 

and have disallowed their claim for special damages for lost rentals. I cannot9 

however, agree that so much of the substratum of their c~se_has been swept away 

that they should not be regarded as successful parties. Giboney was in breach 

of the Heads of Agreement at the date of the issue of the writ on May 1, 1991. 

The Roaches have succeeded in their significant claim for the market value 

of the two two-bedroom units. And I find that there is nothing in their conduct 

in relation to the litigation that ought to deprive them of their costs 

as successful parties. 

Giboney must therefore pay the Roachcsu costs which arc to be taxed if 

not agreed. 


