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" JAMAICA

% B
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA *
ju\o\gyww‘\’ %Dok

Iiv COMMON LAW

SUIT NO. C.L. 1985/R 146

BETWEEN | BAPRARA RCBERTS PLAINTIFF
AND CHKAR PARSHAD DEFENDANT

ASSESSHENT OF DAMAGES FOR PERSCHAL INJURIES

Authony Pearson instructed by Mrs. Shirley Flayfair of Playiair, Junor aund
Pearsoun for the Plaintiff,

B. DeLisser instructed by D.. O, Eelly and Asscciates for the Defendant.

HEARING on October 26, 2%, and December 2, 1988

JUDGEHENT

BINGHAM J:

I this matter the question of liabiiity is not in issuc what has to
be determinedé is the quantum of dawmeges to be awarded to ths Plaintiff.

The Claim arose out of & collision on HHovember 12, 1984 between a
motor car owned aud driven by the defendant and a motor cycle ridden by the
husband of the Plaintiff on which the Plaintiff was the pillion rider. A4s a
result of the collision the Plaintiff suffered the following injuries:-

1. A closed comminuted fracture of the left femur.

2. A twenty centimetre laceration on the dorsum of the left foot.

3. A compound fracture of the first metarsal of the left foot.

She was adnmitted incto the Unlversity of the West Indies where -she
was examined by Dr. Christopher Rose, an Orthopaedic Surgeon who found her to be
suffering from the injuries described above.

Dr. Rose in his medical report of June 21, 1985 (Exhibit 2), stated
thats=-

"Due to the segmrental fracture of the left femur internal

fixation was not advisabile. She was treated ron-surgically

with skeletal traction. The wound was cleaned and dressed

regularly. She was also placed on antiblotics. Skeletal s

traction was maintained from November 13, 1984, to January 16

1985 and discharged from hospital on January 22, 1985 with an.

appointment to the clinic.

Alignment of the fracture was very difficult to maintain due

to the segmental nature of the fracture. The proximel fragmeunt

has remained angulated resulting in shortening of the left lower

limb. The plaster hip spica was removed on May 24,1985. She has
been started on gentle physiotherapy.
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Plaintiff

20
irs. Roberts will be lefr with =2 leg length discrepancy.
It is too esrly to state whether there will be any restriction of
hip and knee function.”

Following her discharge from the hospital on January 22, 1985, the

continued to receilve treatment for physiotherapy as well as to muhke

o

bi-mdnchly vieits %o the Orthopredic Clinic where she was exomined by one of the

teawm of doctors e

employed =g

Novexhar 1

but esuifer
corvidors

e

duled to see patients ot that clinic from tiwme To time,

The Plaineiff who wes at the date that sho suffered

i whe is still

% Ald at the same hospital was incsapacitoted from

¥ollowing uaer

£

periorm
ed 2 set back in the sswe month as .« whille walking along ous of her

at work, “che Ffelt her foor give sway.” OShe went to see one of the

doctors assigred to her cas: and as a result of the advice she was given she had

to cease working. Thoe sitvatlon continued up to Juve 1957,

&lthough she hes since Jure 1987 resumed her duties at the hospital

her leg still pains her from time to time. Thir has resulted in the plaintiff

having to

testified

matter for

apply for sick leave whensver the pain bhecomes intense. The Plaintiff
t0 being on two weeks sick lecave at the time of tha hearing of thig
the same reason.

Tha Plaintiff was ~dmizted .nto hogpital or Ave separate ocasslons

as a result of the injuries she veceived. Her account is supported by the

-

medical reports (Exhibivs 1 - 3) from Dr. Bose, Professor Sir John Golding and

Dr. Paul Wright, all of whow &t varying periode attended to her.

(Dx. Roce’

Sir. Johw

-

Following hier first dischs

IS

rge from hospital on Jaamsry 22, 1983

{2

[¢2]

repoit); the plaintiff wss on January 27, nttended to by Professor
Golding. dis medical report of September 5, 1986 statedi-

“She was found to have an angulated nom-union of the shaft o
the fewur about 4 inches below the greater trochamter. On
let Februery, 1986 I performed an open veduction haviag
freshenad up the bone and ucing a BRush Rod "to maintain
alignment. Her recovery from surgery was complicated by her
diabetes which proved to be unstable. Her gemeral cendition
slowly stabilised and she was put into a hip spica on

i12th February, 198¢ end dischsrged home fhat day.

+in

The plaster cast was roemoved on l4th April, 1536 the radiographs
at that time showed little bone fovmation.

|7 62



21,

l

30

She was referred back to me on llth August, 1986. At that

time there was evidence that the fracturs had net united and that
thare was  €ti11l gome movement ot the fracture site. On 13th
August I performed strain radiographs which confirmed that

there was a nou-unlon. Tt would be necessary to pecform

further surgery to stabilise this fracture.

Mrg. Roberts is gtill totaily disabled from the injury.

She will certainly have o pc Tmenent disebility which is

not possible to t 2 ne but will not lezss than
257 of the function of her i”it lower extremity.’f

from hospital after herv treatment by

Dr. Golding, the Plaintiff had to be re-adnitted into hospital on October

ot
fdo
[
[5a
prato
&

Dr. Paul Wright

”Un the fvllow1ﬂh day he had the Rush Rod removed from her left
fe: A o metal V11¢~ with screws inserted into the femur.
ring her nost~operative period, she nad the uufortunate
Lcation of a non~unicn of her fractured femur - secondar ]

fnavigue of platen She was re-admitted to hospital
on 30&“ dpril, had the broken plate and screws ramoved
ana the Smisl ‘er"Hn ﬁln and Plate inserted. BShe was furthor

immobilised in a plaster of pards hip spica.

&

On 17th July, 1987, the plaster was removed and the fracture

was now hanled and she was fully ambulatad., She progressed from
o P 4 g i

non~weight bearing to full weight--bearing.

She was exanined for the purpose of Dr. Wright's weport on

10th Decewber, 1987. On that ccassion he made the follcwing observations

1. The fracture c¢f her left femur was healed sclid and tender,
2. TFlexion of her left hip was 90°.

3. TFiexicen of hey left knee was 90°.

4, She had no external rotatdlon of her left lower limb.

5. Internal rotaticn of her left lower limb was 20° conly, which

is 5¢° of nurmal.

I

. She bad »o dovsi flexion of her left great teoo.

7. There was 2 loss of sensation of this digit with 2 neuropathic
[

vleer-digtally.

8. She was 3/4 inch shovier om the left than ou the right.”

She was then assessed by Dr. Wright as reaching her mexiwmum recovery.

o

Based upon this examination he formed the opinion that her. total disability

of disability of the whole persom.

1370

madical report of December 23, 1977 stated:-~

amounted to 50,07 cf the left lower extremity which couverts to an appreximately
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Although in his report (Exhibit 1) as well as in his evidence he

had stated that the total disability emounted to 66% of the lower extremity

which convorts to 267 of the whole person when the braakdewn of the figures

vandoed dn orxder to determine how he arrived at this conclusion it wes

that there was an evror in the caleculation which bnsed upon the

PE%Y

.

knee -~ ware arroncously dascribed in

of disability. Asg Dr. Wright hod previcusly

n his roport that there wos in respect of thest two areas o

in relstion to the extent of the

18 o
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ility thesc two arvcag would accordingly be halved resulfing
in the iowar figure referred to sbova.

The pleaintiff’s claim £alls to be assessed urder two broad headss~

Special Dmmages.

This would ipcludez-
(a) ¥adical expenses including:-
(1) medication
(1) cest of obtaining three (3) medical reports.
(i1} costs of transportation to hospital for medical
exanination and physiotherapy.
{L) Loss of Income.
(1) Salary as a Yousakeeping L34 for a pericd that Flaintiff
wzs absent rrom work.
(i1) Loss of carnings as a Higgler from llth November 1984

to Cotober 1247.

tic help at $62 per waek,

(iv) Cther inecidental expenses.

() Dopendent upon L. (b)Y (L4) above, loes of prospective earnings.

Ex]
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Special Damages

In turning to this area of the Claim, Learned Counsel for the defendant

has taken issue with the sum cleimed for Loass of Income as:

[y
o

Housekeeping Aid,
2, Higgler
In this vespect of the Clainm for salary this represented a clada for

the period that the

]

laintiff was awsy from work 2s a result of injurics sho
received without pay. If is of signifizance and & factor going towards eatablishing
her credibility im this ares of her claim that she has not sought to recover

her salary for the antire period that »she wuas oway from work followlug the

o

accident., This is borne cut by the fact that a2ltheugh the accident tcok place on
1lth November, 1954 her c¢loim in this regard commences from February 1985 o
13th July, 1985 on which date the Writ was filed. The Claim, however, being
a continuocus c¢me; she has now scught to recover her salary inm respect of the
entire period that she was away from work. When this is considered based on
her evidence, which Zs supported by that contained in the Medical Reports (Exhibr.
1 ~ 3) as well as the evidence of Dr. Psul Wright thie period would cover two
geparate stagoes b@ing:~

1. 12th Woverber, 1984 to Getobor 1986,

2. 21st Getober 1986 to 30th May, 198&.

Ju the :1ity of the evidence lead in this area of the claim it app ears
that a part from a very short period in early October, 1986 the Plaintiff was

unable o roturn te her dutiss as an UYouseckegping Add at the hospital until June,

Given the fact that her claim in the Parviculzrs of Special Damages
ac set out in the Statement of claim is in respect of the pericd from February

1985, when this is examined it would amount to a total of 120 wecks, given the

plaintiff cevidence that she eventunlly resumed har duties at t

Py

he hogpital after
her setback in Hovember 1986, in June 1987.°

As she gave evidence of Lelnpg in reccipt of z fourthaightly saslary of
$275, her claim, if successful in this ares would be calculated at $261 as this

is the sum pleaded.

1731



Lonrnod

Ty

has submitted that the plaintiff
documentary evidence in cupport of her oral testimony

I

wm. He contanded hat as she muai have received payslipa

grnguire from the hespital authorisies Tefcioe the payment

LI

of her salary was discontinued, and agually for comsiderat the first payslip

she res

s)

eived after resuming work. In go far as she hes falled to produce this

3,

- e L ~1y eyl 4 O - P S 1
troof » ber claim, ought to boe roajected

1 - o i var, v e o - O PO VA RN B S . e 1. b USINT B R o
Prom the testiveny given by the Fladntdff, apnd the wnodical evideunca,
is clenr aud beyood guestion thet the plalntilff wae away from work for the

(: period under wvoview., On 2 broad common sucuse approach to the matter noer claim

asonable

t NP .30 S B T e o v 1 § o \ Y o't
¢ justifiisble. Morvcover, it asking much

N
(;/ to owpect %l thes hospitel antuoricies would be reguired to keep the Pleintiff

cn Full salary for tho

s

L

Py
il

¥

was away from work,

fact thot hased oun tha rhey continued €0 pay hoy from 1lZ2th November,

Janaary 1935, & total period of 13 woeks would appear %o have

METoUE

‘ n

:al auvrhoritics continued by some special

fé.

Evern essuming that ths hospd
(\;\ arrengement to pay the plaintift while she was zuway from work the faet that che

N now sought to vacover this sun from the defendant, 4t is no defeunce cn the

L] - ¥ o N . -
defendant’s part to say

the Plaintiif hes guffered no loss. Hae cervtainly

CATIAOY 2

wogs in offect his wrongful et of asgligence.

Fully ey

ined what it boils dtself down o 1s Chat

tha pladntiff has adduesd evidence thot she was not in recelpt of a salery for

o prima facie proof. of thab faect. The

mow snifes to the dofendant oo g such evidenco as he ¢
uow snifvs to the dofendant wo bring such evidence as he could

- to accept the Plaintiff’s testimouy in this regavd and to act upen it. I would

©

<:;\ to digplace this evidsucae. No .such evidencs beaing fortheoming, T am obliged

AV Ak &
aCCOT

rodngly o conclude that there has been satdsfactry proof establiching

=

hiis

head of the Claim and I, therafore, award the sum of §15,660 Laing total

[

Qiary

for thae pericd in guastion.
I now turn to the clain for loss of earnings as a Hi
week over thoe same pericd a8 set oul above, Fere I found the Plaintiff's evidence

o be less then frank., Although she clalmed $200 per weck as hey loss of incowm:

EE ‘



which would have amounted to

$2000 per wonth in the geod

further sought by her evidenc

buy her good

to Cayman to wh

staff at her work place. Fr
tha gooGs were soent from Go
a part time tailor, wag iust

Custome at s

ATLE

DO uearned Couy
Lo the ecomelusion that the
sily bo conduected by th

find wyeelf

pers

adll probabilivy was tha Srue

riher load wme to the

L wWo

I weuld now

wurn €
29 wecks to lst June, 1835
Plaintifi’s evidence, would
Altihcugh this may
improbable that somcone with
help wven given her
her dauwglhiter was old cacugh

¢ ~

seb, the authorities cleariy
recover o veasconable sum Jov
iaid

zhe period that she was

cver the relevant period, it
not have been
would have had not oniy to ¢

in certain rospects. Whethe
is neither here wuor tharve.
a service on behnelf of the

to reuumeration., The Plaint

and then ount

able te parion

.70

$800 per . mounth,

times and from $1000 te $1700 ia the bed times. She

¢ to lead me o helieve that she travelled hmguiarly

ich ghe ir turn soild o membews of the hospital

cia her evidonce, it later emevged, however, that

1 by mecng of some Tamlly comnection and hier hucband,

rumental in transg cn clesred from zhe

r:nt 2 .
, &
2RAS

e coutwnd that the
sleving was & wamily busluess wbich could

e P uint:ff’s hushand.

2

uad<d ¥ zecept this contention s being vhat dn

The loeck of fravkness on the Plaintiff's

conclusion that her clain in this srea was for the

uld therefor:., meke vy award under this head.

¢ tho Claim for o domestic help at $€2 per week for

inuing thercafter which besed upor the

heve lasted untll Povenber 1567

appear on the fuce of iv, to be highly unlikeiy or

the Plaicpiff

& domestic

:5 which were rendernd on her Lehalf duriug

Y

up. Hoving regard to the Plaintifi's condition

woulid have been reavsnable to expect that she would

o her domsstic cheraes in the home and theo somecne

arry these out for her but also assist the Plainiiff

1 this psrsun wos 2 wewber of the

franily or nei this

fact of the matter Ll that they would be forming

laintifi for which chey would ordiunax cutitled

ily bLe

ifi's evidence is that she paid scmeone to perform

136%
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these services.

from the defendant

it baing both reasconable and

award under this head.
from a few days

1987. As

That evideuce has not been countered

the sum clsimed

8.

by any ovidence ccuing

I am therefore, obliged to accept the Plaintiff’s account;,

a1

highly probable and to act upon it in makirg an

CER)

The pzriocd in this regerd amocunts to

after the accldent and waen the pergon ctopped working in Hovemb

was $60 per week,

There is no cnallenge being mede in respeet of the suns claimed io

the pleadinge ang to which

a. Tonie ana
b. ©Cost <
The rlq¢n ff

of .sums

A similer situstion arises in

and for lcss of her ey
the claim.
evidence is mot support

Altchough the

ocassicns to travael to

&}

Orthopaedic Clinic for
no application made by

~

ammount vecoverable is

physiotherapy treatment and als¢ bi-monthly vicits ¢ the Crthop

to her doetor.

have
would fecontinued up Lo

assessment as to the Plaintiff's

amounted

oreparation of

pleaded being $30 and $5C,

eglasses.

Timitaed to $20 for each

Her visits

to a total of 1&

the Piaintlff has testificed in resgpaect of:-
Modieation,

medical reporic.

g€ two items were in excess

s evidence regarding thoe

respectively.

Wo issuz is being taken as to the validity of

What iz being challienged is the sum stated by the Plaintiff as her

2

ed by the pleadings.

Plointiff testifiod to paying 940 and $60 on varicus

gat physicther ¢ visit the

'

py treatment an

medicel treatuent; only $20 was pleaded. As there was

her Counsel to amend her -laim in this regerd, the

visit,

g evidence is that she made iforty four (44) visits for
yaedic Clinic
from lath April, 1987 and

te her doctor commenced

o

Uth Zecember, 1987 when Dr. Paul Wright made his finol

condition. On that basis this would have a

visits.

This would result in a combined total ¢f 62 visits which when

calculated would resul:

As the evidence given as to the cost of the eyeglas

ancunt reecoverable is §$220 which is the

in an award bmnsed on the sum pleaded of §1240.

ses was $270; the

)

m pleaded.

142 weeks commencing

the sum recoverable amouvnts to $8520.

respect of her claim for trausportation
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will now ©

thae facter of Pain and ing basee upon

ent condicd

the nature and ewtont
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n asn vevenled bye-

1. The Flointiii's testimoay

upon the medieal evidencoe of the Plaiat

50,52 permanent particl disabiiivy of the Loft lower oxt:

T opage 39 of Yre. Ursuls

13 Awards.,

TROGENT

(2% A

RICessdry

Wawve 2mount

the pregent dote

Juanior Fresnan Lio

Pledntiff Leiny cotdtled to damages hoving ryagard ©o the value of

ney at the

o~

time of the award). this would convert to a surm in the regpion of $120,000C.

e iso relicd upon

ks

2

2. Thomas vs. Arscoti znd Petterson S.C.C. A, 74/84 azn

Judgnment of the Court 2f fonpeal of Jamailces Cere

&

. el Ross JIA) where the Plaintiff suffered a 75% functiomal loss
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of Zhe ilimb. The award in this case for genersl Jdemages was
— $706,000 in Februery, 1984 bed o
<;"j 1. $40,000 for paiv and suffering;

(*/3 Z. $20,000 for less of future eovrdngs.

cvidenes i that cese the

the righit le

regidred on oweraticn €0 corrveei his conditdon, which if succsssful would vaduce

bils ddwabilicy o sbour 104 of the whole leg. Boecsuse of the infaccion caused

o b
tneg

aowevor, the Praingiff couid

Whon this crse is exe

i the instant

cose. The cnly similardicy that

aroas vwere done in the iastant case, the

out O rlaintinf uwp vo the tive

*

sppeael hasded Jdown

that the Apvasl was
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that an awsrd of $40,000

ed dn 1984 was 22,006,

E R T - . b
mueh assistonee; when tho

e NRCeass] extent of the disahility
i\ /
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Lring 1t in line with presont woney values one would srrive at a sum 1o

LV S

of $105,000,

1l Willinms and Sydney Halcolm {3vd party)
of krs., Khan's Book,
5,000 was mede 1o vespect

2
T

"""" mountad to & 154 to 20% parmanent partial Jdisability of

of the wvight lag

hoe
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3. Horacwe Melean vs. Thelbe Evelyn same volume of

Mrs, Khen's Book.

The Plaintiff here suffered a 5% permanent partlal disability and was

avarced in Ocucber 1984, $16,500, Thig casc econ, therefore, be of very little
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4. Faleomer vs.Cogke pake 92 oi sewc volume =f
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Bagad on the medical wvildonce dn particular thot of Dr. Paul Siright

who assessed the Plaintiff io Docsabe at The maxinun stage of

her recovery a pervanent partial ddsability of the left lower extremlty aacunting

&

w7

o 50,52, I am of the opindon that on the authoritics cited in relation o awsrds

for sinilar injuries and making such ediuvstments ar the justice of the case denands

the Plaintiff in this cave would be entitled to an award

b}

or paln aad suffariug
~faliing within the range of $100,000 wo $105,000 T would dw thiz case opt

for the higher sum in the ldight of the long pericd that the Plaintilff waz totally

disabled and the added fact that she had to wdengo

it is quite probable that her recovery was deloyed due to her digbotic condition,

cne has to teke hilc wictim as he finds them.
Ag the ?izintiff has rsoumoed her dutles at the hogspitel ave in the

1ight of my refusal in zespect «f the hoad of her claim for loss of income ag

o Hlgler, I have raefrasined frou acceeding to the submission of Learned Coumsel

pt

fer the Plaintiff wrsing that an awavd Iose future prospective

gornings anld we | such award was mede.
T o

In fine, damapes will be agsessed at §130,545 with costs to be anreed

or taxed belugi-

b)

i, Special Damage

2. Goueral Damape

52}

Mr. Perrscn asks for the ueunl award for imterest.

on Special Demages at 3% from 1llth Hovember,

o
£
%)
a1
O
[

Court -~ Interest
1584 to Ind December, 1988 and on General Damages at 3% froa Entry of Appearance

on Sth Ausvst, 1985 to Znd Deceunboer, 198E.
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