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advise himself as to whether there is any evidence capable of satisfying the three-pronged
test so lucidly stated by Viscount Dilhorne. If he cannot identify such evidential material,
then it is his clear duty to iell the jury that there is no corroboration. He should then proceed
to give the directions appropriate to a case in which there is no corroboration. In the instant
case there was no evidence capable of amounting 1o corroboration and having regard to
the misdirection referred to earlier, we are constrained to allow the appeal.

On the Crown's ¢ase this was a dastardiy attack upon the complainant and although she
must suffer the ordeal of a second trial, the interests of justice clearly require that there
should be a new trial and we made an order accordingly.

JANET ROBERTSON v. SURBITON PROPERTY
DEVELOPMENTS LIMITED

[SUPREME COURT (Patterson, J.); January 25, 1982 May 10 & 19, 1982}

Contract—Sale of property—Lease agreement—Option to purchase lessor's interest in fee
simple—Delay in exercising option by purchaser—Refusal by lessor to transfer interesf.

A lease agreement was entered into between the plaintiff and the respondent on March
12, 1979 for eccupation of a town house for 2 years. The lease agreement contained an
option to purchase the lessor’s interest in the leased premises, on giving not less than six
months notice to exercise that option. The plaintiff by letter dated November 14,1980 gave
notice to the defendants of her wish to exercise the option. The defendants, after the
plaintiff's purported exercise of the option failed to transfer the premises to the plaintiff
under the sale agreement. Tn an action began by way of originaling suminons the plaintiff
claimed to be entitled to have transferred to her al the estate and interest in the property
and that under the lease agreement, on the exercise of the option and she was also entitled
to be credited with seventy-five percent of the rental paid during the two years of her
occupation of the premises.

Held: (i) the option for the renewal of a lease or for the purchase or repurchase of
property, must in all cases be exercised stnclly within: the time limited for the purpose,
otherwise it will lapse. In this regard there is no difference between the common law and
equity and where the time is limited the option rust be exercised within the time in which
it is expressed to be given, both at law and in equity. In this case the plaintiff’s notice of
fer infention o exercise the option was served out of time. In those circumstances the
option was not validly exercised and had lapsed;

(i) the defendants silence after the notice was served out of time cannol amount to a
waiver of the right to treat the option as having lapsed;

(iii) the sale agreement is inextricably bound to the valid exercise of the option and all
amounts payahle in consequence stand or fall with it;

{iv} since the plaintiff did not vatidly exercise her option to purchase the property she

-is not entitled to have the premises transferred to her by the defendants, Neither is she
entitled to be credited with any amounts paid in respect of rental for the said premises.

Judgment for the defendants with costs.
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PATTERSON, J.: A lease agreement, expressed to be under the Registration of Titles
Act, was made on the 12th March, 1979, between R. Louis McGann, the duly appointed
Agent/Receiver and Manager under mortgage No. 273412 of Surbiton Property Develop-
ments Limited, the mortgagor of the premises subject to the lease, of the one part and Janet
Robertson of the other part. The lease agreement refated to Town House numbered 11 of
the Surbiton Square Town Houses situated at Ne. 5 Surbiton Road in Saint Andrew. The
agreed ferm was for two years commencing on the st day of April, 1979, The lease
contained the usual covenants, Under the provisions of clause 4 {vi) of the said agreement,
the plaintiff was given a first option to purchase the lessor's interest, couched in the
following form: :

"(vi) The Lessee shail have the first option to purchase the Lessor's interest in fee simple
in the leased premises and shal not less than six (6) months before the expiration
_of the term hereby granted give to the Lessor six (6) months I{Mﬂﬁng of
such desire then the Lessor covenants that he will upon the expiration of such
notice and upon payment of the sum of $49,000 representing the purchase price
and costs of and incidental to the transfer of these premises to the purchaser herein
and being subject to the terms and conditions set out in the purchase agreement
dated F2th day of March 1979 and attached hereto and marked with the Letter "B*
for identification together with ali arrears of rent up to the expiration of the notice,
transfer the leased premises to the Lessee in fee simple. Further it is hereby agreed
that of the total amount rental paid by the tenant during the term hereby created
seventy-five (75) per centum thereof shall accrue to the Lessee’s credit as the
deposit payable on account of the agreed purchase price herein,”

The plaimiff, by a tetter dated the 14th day of November, 1980, gave notice to the
defendants of her desire to exercise the option to purchase the leased premises "at the end

"of the lease agreement.”

“The) plaintiff in an action commenced by way of an Originating Summons elaimed to
be entitied to have transferred to her all the estate and interest in the property, 11 Surbiton
Close, and (o that end, sought the determination of the following questions:

"1, That this Honourable Court determine whether JANET ROBERTSON by letter
dated 14ty November, 1980 validly exercised her option contained in Lease
Agreement dated 12th March, 1979;

2, That this Honourable Court determines and makes a Declaration that the said
JANET ROBERTSON is entitled (o have the said premises transferred to her upon
payment of the sum of FORTY-NINE THOUSAND DOLLARS ($49,000.00)
and the necessary legal costs of and incidental to the transfer of the said premises
by the Defendant Surbiton Property Developments Limited and accordingly grants
an order for specific performance of the sale agreement herein; and
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3. That this Honourable Court makes a Declaration that the Plaintiff is entitled ml be
credited with 75 percent of the sums paid in respect of rental for the said premises
in keeping with item (vi) on page 3 of the said Lease Agreement.”

The plaintiff's affidavit in support of the Originating Summons, in so far as it is materlal
to this action, reads as follows:

“3. That under Lease and Sale Agreements, both of which are dated the 12th day of
March, 1979, 1 entered into possession of premises situate at No. 11 Surbiton
Close, Kingston 10 In the parish of Saint Andrew on the 1st day of N!ay, 1979 for
a period of two years and I annex herewith photo-copies of the said Lease and
Sale Agreements marked Exhibit JR. 1 and 2.

3. That under the said Lease Agreement the term of the Lease should have
commenced on the lst day of April, 1979 but at-the request of the then
Receiver/Manager of the Defendant Company I did not commence occupation
until the 1st day of May, 1979,

4. That under item {vi) on page 3 of the said Lease Agreement I was granted a first
aption to purchase the said premises at No. 11 Surbiton Close, Kingston 1'0 and
was required to give six (6) months notice in writing of my desire Lo exercise the
said option,

%.  That in accordance with the said item (vi) on page 3 of the said Lease Agreement,
by letter dated the 14th day of November, 1980, 1 exercised the said option and [
annex hereto marked Exhibit IR. 3, photecopy of the said letter.

6. 'That notwithstanding my exexcise of the said option the Receiver/Manager of the
Defendant Company has refused, failed and/or omitted to take any steps to transfer
the said premises to me.

7.  Further, that under the said item (vi) on page 3 of the said Lease Agreement I am
entilled, on the exercise of my option, to be credited with seventy-five per cent
(75%) of the rental paid during by two years of occupation under the sakd Lease
Agreement,

8. That I ask this Honourable Court to Declare that my option has been properly
exercised and remains vatid, that 1 am entited to have the premises transferred to
me for the sam of FORTY-NINE THOUSAND DOLLARS ($49,000.00) and
further that I am entitled to be credited with the seventy-five per cent (75%) of
the rental in accordance with item (vi) on page 3 of the said Lease Agreement.”

The defendants file an affidavit in reply, but abandoned the use of it on the plaintiff’s
objection that it was served out of time.

The plaintiff also sought to rely on a further affidavit sworn 9th March, 1982. and filed
subsequent to the commencement of arguments by Mr, Wright but 1 held that it was too
late to admit such further evidence.

The main thrust of Mr. Wright’s arguments was that the option to purchase was valifily
exercised on the date of the notice i.e. on 14th November, 1980. He agreed that the option
to purchase the frechold reversion was an independent contract, a collateral agreemept to
the lease. He said that in relation to contracts genetally, time is not of the essence unlf:ss
made so by the nature of the subject matter, the conduct of the patties or by notice making
time of the essence. In the instant case, there was nothing in the nature of thelpro'per(y or
the conduct of the parties to support any suggestion or inference that the parties mlenr_fed
time to be of the essence. On the contrary, the conduct of the parties supported a finding
that tﬂne was never regarded to be of any importance. In support of this. argument, t}e
pointed out that ctause 1 of the lease fixed the term to begin on the 1st April, 1979 and in
disregard of this, the defendants requested the plaintiff to commence the term one month
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later, Again, the sale agreement dated 12th March, 1979, fixed completion date as "on or
before two months of the date hereof", although the parties knew that was not possible.
Lastly, the plaintiff exercised the option and the defendants did nothing relative thereto,
neither in terms of the sale agreement as regards the deposit nor by requesting the plaintiff
to pay the balance of the purchase money, nor by refuting the validity of the exercise of
the option. These considerations, he argued, as well as the " general tenor of the
relationship" between the parties, were such as to rebut any suggestion that time was of
the essence of the option agreement. Alternatively, the defendant has waived by conduct
any possible requirement as 1o time. That being the case, he submitted that notwithstanding
that the notice to the defendant was dated 14th November, 1980, it was a valid exercise of
the option to purchase the reversion.

Additlonally, he argued that the Memorandum of Agreement for Sale, which was duly
executed by the parties simultaneously with the Jease agreement on the 12th March, 1979,
should be regarded as a valid agreement which can be read independently of the option
clause and on which the Court would be entitled to decree specific performance.

Mr, Wright referred to a number of cases but in my view, although they may be
supportive of his arguments, they did not really assist me in determining the real issue in
this action,

Mr. Henriques relied on the plaintiff's originating summons and affidavit in support
and comtended that the plaintiff was seeking to determine whether or not the option was
validly exercised and that the other reliefs sought were ancillary. All the rights of the
plaintiff depended on the valid exercise of the option to purchase the Teversion.

He argued that the lease agreement would be irrelevant if the sale agreement was read
to be indepeadent of it, Under the provisions of clanse 4(vi) of the lease, the valid exercise
of the option is a condition precedent to the operation of the sale agreement. The sale
agreement is an integral part of the option and is only enforceable if the option is validly
exercised by six months’ notice and then on the expiration of that notice, upon the payment
of the purchase price of $49,000,00 by the plaintiff to the defendants. Six months’ notice
was necessary for the valid exercise of the option. On the plaintiff's admission, the notice
of intention to exercise the option was 14 days’ late; the option had lapsed and the plaintiff
therefore lost the right to any benefit under it. In fact, she was six weeks late and not 14
days, as the lease was expressed to commence on the 1st April, 1979 and the fact that she
entered on the 1st May, 1979, was not relevant to the date of the lease, He cited, in support,
the case of Allan Estates Limited v. W.G. Stores Limited [1981] 3 AllE.R, 481,

He argued that it is a well established principle that the agreed terms of an option must
be strictly construed and complied with, and in suppoit he referred to the case of West
County Cleaners (Faltnouth) Led. v, Soly [1966) 1 W.L.R. 1485,

He contended that the defendants had not waived the right to treat the putported exercise
of the optien as invalid, since it had done nothing to give that impression,

I am much indebted to counsel for their refreshing arguments in this case. In my view,
the crucial question to be decided is whether or not the plaintiff's notice to the defendants,
given on the 14th day of November, 1980, was a valid exercise of her option lo purchase
the reversion. It is admitéed that such notice was given at least 14 days late,

I must now look to see what the terms of the option are, and what is the proper
construction to be put on (hose terms,

Clause 4 (vi) of the lease agreement, in creating the option, limited the time for service
of the notice of a desire to exercise the option to “not less than six {5) months before the
expiration of the term hereby granted”. The term granted in the lease was for "two eyers
commencing from the first day of April 1979", although the plaintiff's evidence is that, by
oral agreement, the commencement date was altered to the 15t May, 1979. It follows that
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the term granted expire don either the 31st March, 1981 or the 30th April, 1981, but it is
not necessary to decide which, as in any event, the notice of intention to exercise the option
was served less than-six {6) months before the expiration of the term granted and therefore
late. ’

At common law, stipulations as to time in a contract were, as a general rule, considered
to be of the essence of the contract, even if they were not expressed to be so, and were
construed ‘as conditions precedent, Equity, on the other hand, regarded stipulations as to
time, in the absence of express or implied evidence to the contrary, not to be of the essence
of the contract, save in mercantile contracts. The doctrine of Equity that time is not of the
essence, is especially true in the case of contracts for the sale of land but it is not one of
universal appiication. It Is well settled that “an option for the renewal of a lease or for the
purchase or re-purchase of property, must in all cases be exercised strictly within the time
limited for the purpose, otherwise it will lapse.” (See Halsbury’s Laws of England Vol.
8, 3rd edition, 165), There is no difference as regards stipulations for time between the
rule of the common law and the rule of equity. Where time is limited the option must be
exercised within the time in which it is expressed to be given, both at law and in equity.
Where six months' notice in writing was necessary, a shorter notice was held to be
insufficient (Riddel v. Durnford {1893] W.N, 30.)

But a landlord may by conduct waive any delay in the exercise of the option. In Pegg
v, Wisden (1852) 16 Beav, 239, it was decided that a letter sent by the landlord to the tenant
after the time for the exercise of the option had elapsed, requesting him to complete,
amounted to a waiver. The landlord had taken some positive steps which showed an
intention to waive the breach, In West County Cleaners (Faimouth) Ltd. v, Soly (supra) it
was held that where a Jandlord was aware of a breach of a covenant to repair and raised
no objection, it was no more than mere silence and could not amount to waiver of the
tenants’ breaches of contract.

In the instant case, it is admitted that the plaintiff's notice of her intention to exercise
the option was served cut of time, I hold that in those circumstances the option has not
been vaiidly exercised and that it lapsed.

1 am of the view that the defendants’ silence after the notice was served out of time
cannot amount to a waiver of its rights to treat the option as having lapsed.

1 further hold {hat the sale agreement cannot be considered in isolation; it is inextricably
bound to the valid exercise of the option, It is subject to the valid exercise of the option
and all amounts payable in consequence thereof will stand or fall with it,

It only remains for me to declare that for the reasons stated, the answers to the questions
are:

1, The plaintiff, Janet Robertson, by letier dated 14th November, 1980, did not validly

exetcise her option contained in the lease agreement dated 12th March, 1979,
2. Asaconsequence, the plaintiff, Janet Robertson, is not entitled to have the premises
No. 11 Surbiton Close transferred to her by the defendants; and

3, The plaintiff is not entitled to be credited with any amount paid in respect of rental

for the said premises.

In as much as [ have decided against the plaintiff, the defendants are entitled to the costs
of this action.

A
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R. v. INDUSTRIAL DISPUTES TRIBUNAL EX-PARTE
SERV-WELL OF JAMAICA LIMITED

[SUPREME COURT—FULL COURT (Parneit, Malcoln and Wolfe, J1.} March 9-11,
May 20, 1982}

Indusrr::’a! -Law—Emponmem—Award made by Industrial Dispute Tribunal—Workers profest
drsmma'l of employee charged with larceny—Whether industrial dispute—Whether
abanidoned fob—Centiorari to quash award—Tribunal misdirected ifself—Error on the face
of the record—Order for reinstatement of workers not sustainable—~-Labour Relations and
Industrial Disputes Act, 55, 11 A {1} (a) ek 12 {5) (c).

'I:he Trade Union Congress of Jamaica holds bargaining rights for certain of the
app!lcants employees. A collective labour agreement between the union and the applicant
.explred or about September 13, 1980. The union made a claim for increased wages and
1mpm}fe.ld conditions of service, The parties failed to reach agreement and on June 30, 1981
the minister referred the dispute to the tribunal for settlement, In the meantime iJnion
members took industrial action with effect from September 23 over the dismissal of an
Fmployee charged with larceny from the company. The employment of workers involved
in the action was terminated. The matter was referred to the Tribunal, The Tribunal found
that the workers did not abandon their Jjobs and ordered that they be reinstated.

. Held: (i) where workers withdraw their services in furtherance of a genuine industrial
dispute, they are exercising a privilege permissible in law, In such a case it cannat be said
they abandoned their jobs, However, if strike action is taken as a direct result of the arrest
of a worker for larceny following a search of his person on the premises or on reasonable
grounds that he committed an indictable offence while on the job, the workers are in breach
of their contract of service. This is not an industrial dispute;

(11} in this case there is no evidence to support the dismissal of the 81 workers or an
of H?Em. As a result, the question of unjustifiable dismissal does not arise; Y

.(m) On the face of the award, an error of law appears. There can be no order for
reinstatement of a worker unless thete is an express finding of unfustifiable dismissal, But
such a finding tust presuppose that there was evidence from which a reasonable tribl:mal
properly applying its mind to.the facts, could have arrived at such a result. l

Order of certiorari granted. Award et aside with costs.
Cases referred to:
(1)  Re Rubeh Bronze and Metal Company and Vos. R
sy yonze ipary 5. {1918] 1 KB 315; 87 L1, (K.B.)
(2) London Transport Executive v, Clarke [1981] T.L.R. 187; 97; [1981] 1 C.R
355 ' o
(3} Mediterranean and Eastern Export Company Limited v. Fortress Fabrics
] (Marnchester) Limited [1948) 2 All B.R, 186, 81 Lloyd's List Law Report 401

Application for order of certiorari to quash decision of Industrial Disputes Tribunal,

R.NA, Henrigues, .C. for the applicant.

Dennis Edmunds for the Tribunal,

David Muirhead, (.C. and Dr, Adolph Edwards for T.11.C..

PARNELL, J: On the ZSI.h January, 1982, a division of the Industrial Disputes Tribunéfil
(Dr. K. V. Anderson, Chairman, Mr, T, Kelly and Mr, M.B. Scott), unanimously ordered

the reinstatement of eighty-one (81) workers formerly empl i
oyed to thy
Award was to the effect: ¥ Fmployed o fhe spplicant. The

"that these workers be reinstated by Febroary 1, 1982,"




