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THE JAMAICA LAW REPORTS [6 J.L.R.]

Counr o whab s the meaning of the words in section 12 (1) "the amount per-
A{’;’?{“‘ mitted under this Law’ by which the standard rent may be increased?
A Is the increase permitted by the Law, either so scon as the landlord is
Ns‘_w entitled to the ten per centum increass, or the Resident Magistrate hag

Prvyoor awsrded an inerease under section 7 of Law 65 of 1941, or there las

»MaoGregor, J, been an incresse in the rates or texes, or, does the increase only be-

come a permitted incrense when the landlord has given the NeCessary

notica? , :
Section 13 (1) permits sn inoresss of the rent over the standard

rent, only ‘subject to the provisions of this Law’, which in relation to

88. (a) (b) and (o) can only be a reference to section 14. Section 14 _

provides that thess increases shall nob be due or recovernble vntil after
notice served. It appears to us that the objeet of the provisions in
secbion 14 is to enable the benani to give up his benency should he
desire fo do so in view lof the incressed rental. The only words to
support the landlord's argument are the words ‘is increased’ in section
14, which suggest that the rental is incressed by the mere addition of
the smounts by the landlord, Bub section 18 (1) provides that the
, rent ‘may’ exceed the standard rens, leaving it entirely to the dis-
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cretion of the landlord whether he seeks to make the tenant pay the

increase or not. '

In our judgment the rent may-exceed the standard rent as provided
by ssction 18 (1) (a) (b) and (c) only when the landlord has given the
notices required by section 14 (1) and (2).

If there were eny doub$ in the matter, it seems te be resolved by
section 12 (3) which is as follows: ', '
“1 a lendlord Imowingly receives any rent which is by this
Law made irrecoverable, he shall be guilty of an offence againsh
bhis Law,-and if he i convieted of any such offence the Court
in wihiich the conviction is obtained may, without prajudice fo any
other right which the tenant may have to recover the rent over.
- paid, order the landlord to repay the same. "’ |
. From the fact that this sub-section is a part of the same sechion as
sub-section (1), it would appear that ‘renb which is by this Law made
itrecoverable’ in sub-section (8) refers to ‘the amount of such excess’
in sub-section (1), i.e., the excess over the standard reab by more than
the amount permitted under the Law, which immediately hrings us
back to the same enquijry.

But section 14 makes provision that the increases shall be recover-
able only affer nobice, or in other words, that they are itrecoverable
until after notice. Therefore by section 12 {8) upon convietion the
Court may order that these amounts be repaid. How can it be guccess-
tuily argued that, because procesdings were under sechion 12:(1) he
may keep these amounts, the same amounts which on prosecution
under section 12 (8) he may be ordered fo refund? The words “any
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other right which the tenant may have to recover the renb overpaid”
must relate to the rights conferred -by section 12 (1).

In our judgment the learned Resident Magisbrale arrived ata cor-
rect decigion, and the appeal must be dismissed with costs fixed at
£12. : . o Sl
We would like fo call atbention, once again, to the .apparent con-
fusion which exists at the Rent Assessment Board -and elsewhere, as
to the meaning of ‘Standard Rent’. To puk it shortly thé standard

rent is the rental at which the premises were rented on the preseribed ™

date, with exeeptions as seb out in sections 9 and 11. It is not the’
rent Which the tenant is required to pay after the addition of increases
permitted to be added by sections 18 and 14. Throughout the case.
reference was repeabedly .made by the Solicitors and the Resident
Maéisbmte to the rental fixed by the Board €11 15/- as the standard
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rent, This is not correch. I ia the permitted rent, c.f. section 8 of -

the Law. _ 7 .
We would also call the abtention of the Board to the provisions of
section 6 (8). We feel sure that all parties would be greatly assisted,

" #f in each case where possible, the Board would in its finding set outb

the Standard Rent, and each permitted increase showing the date from
which each increase is permitted. There would then be no necessiby
to state the permitted rent. Had the Board in this case decided what
were the permitted increases between Beptember 8Svd, 1948, and
December 8rd, 1949, and fixed the permitted rent for the duration of
the plaintiff’s tenancy, then this action would not have been necessary,

2 C.A.J.B. 1079. S
CoTe . ROBINSON v. LEWIS

Landlord and ‘fenant——Sale of reversion—Nolice by landlord fo tenant of sale—

Breash of Covenant’ to pay rent—Right of purchaser of revorsion ta enter uu‘d‘érl

covenant in- lagse and fo recover the renl—Convefancing Law, Cap, 334, &.12-

Count oF
Arpean
1951

July 20, 27

Statute of Frouds not pleaded at trinl--Cannot be roised in Court of dppéal,- -,

In 1942 one B. leased land to the plaintiff, In 1948 B, agreed to éell"'_t'he
land to the defendant who paid the purchade price except for ten shillings.

B. gove notids in writing: to  the plaintiff directing him- to pay rent-to the

defendant. Soon after, B. fell ill and, shortly befors he died, he wrote thg
plaintiff directing him not to pay any more renf to the defendant. . The plain-
tiff, acting on that latter notice, paid no vent to the defendant, who bh.ere-

’ ‘upon entered into poesession of the land, acting under a covenant contained
in the lease. The plaintiff brought an action for trespass but the trial was
postponed with a view to séttlement of the dispute, and he was allowed to
remgin in possession of the land, The Administrator General was granied
Lettors of Administration to the esiate of B., and in 1948 conveyed the land
to the defendant. . The defendant therewpon filed a counterclaim for the ren¢
dus by the plaintiff from 1948 until the end of the leaza.
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Heup: () The defendoné being entitled to the reversionary estate in the
land, was entitled by virtua of section 12 of the Conveysncing Law, Cap. 864,
to enfores the covenants contained in the lease snd fo receive the rent due.
Purner v. Walsh [1909] 2 I.B. 484, followed. ]
(ii) The Statute of Frauds mot having been pleaded, could not be relied
on in the Court of Appeal.
ArrEar from the decision of Graham, Resident Magistrate, Saint
Catherine.
Appeel allowsd,
Manley, K.C., for the appellant.
" Blake for the respondent.
1951. July 27: The Reasons for Judgment of the Court (Carberry,
Acting C.J. and MacGregor and Rennie, JJ.) were read by Rennie, J.

Bewyim, J.: This is an appeal by the defendant from the decision of
the Resident Magistrate for 84. Catherine in an sction in which the
plaintiff claimed damages for trespass, and the defendant sounterclaimed
for rent, or, alternafively, for use and oceupation.

Tn 1942 one Brown leased sbout 1} acres of land to the plaintiff for
a period of five years. The lease contained the usual covenant for
re-entry on non-payment of rent. In 1943 Brown agreed bo sell the
land fo the defendant, who paid &Il but ten shillings of the purchase
price. Brown gave notfice in writing to the plaintiff directing him to
pay rend in the fubture fo the defendant. Drown, scon after, fell ill
and, while in the Linstead Hospital, sent a leter to the plaintiff direct-
ing lim nob to pay any more rent to the defendant. The defendant
did not then know of this letter to the plainfiff. Scon after, Brown
died. The plaintiff did nob pay the rent to the defendant who there-
upon entered, purporbing to act under the covenant in the lease. The
plaintiff thereupon brought his action for trespass and, upen the action
coming before the Courb, it was adjourned from time to time with o
view to sebilement, and the plaintiff was allowed to remain in posses-
sion of the land. The Administrafor General applied for and was
granted Liefters of Administration to Brown's estate, and in 1948 he
conveyed the land to the defendanb. - The defendant then filed his
counterclaim for the rent due from the plainbiff from 1943 unfil the end
of the term, forty-two pounds.

In his Ressons for Fudgment the learned Resident Magistrake
stated—

""Before the defendan§ could have the benefit of any equitable
rights he might have heen entitled to, they would have fo be
vested in him by Deed and (in so far as receipt of rent is con.
cerned) notice of such sssignment would have had to be gerved
on the plaintiff and so entry on the land was clesily s Trespass
and defendant was nob entitled fo be paid rent (as Assignee) until
he served notice of assignment on plaintiff (in this case of execu-

tlon of Conveyance) and so he js not only liable for Trespass but
not entitled to be paid vent.”*

[6 I.L.R.] THE JAMAICA LAW REPORTS

It appears that ab the trial all par%sies overlooked the provisions of
section 12 of the Conveyancing Law, Cap, 864. We quote the relevant

portions of the section—
“"Rent reserved by o leage, and the benefit of every covenant or

provision $herein contained . . . and every condition of re-entry
.. . shall go with the reversionary estate in the land . . . and
shall be capable of being recovered . . . enforced . . . by the
person from time fo time entitled . . . to the income . . . of the

land leaged.”’

The wording of this section is very clesr, and the application of jt
is well illustrated in Turner v, Walsh [1909] 2 K.B. 484, Ab pages
498 and 494, Farwell L.J., in delivering the judgment of the Court of
Appeal said—

““The seetion provides, in our opinion, for two distinct mat-
ters quite independent one of the ofher; it first annexes rent and
the benefit of covenants to the-reversion, notwithstanding the

 geverance of such reversion, and it then malkes rent recoverable
and covenants enforceable ''by the person from time to time
entitled, subject to the term, to the income of fhe whole or any
part’’ of the demijsed land.”’

Whe then in 1943 on the date when the defendant entered the land,
wag entitled to the income? In phe words of Farwell I.J. 'the ques-
tion then becomes simply one of fact’. The plaintiff stated ‘' received
letter from Urigh Brown telling me to pay renf under Exhibit 1 (the
lease) to defendant'’ and, "'Letfer said I to pay rent fo defendant . . .
I expected latter as defendant had spolten to me and I advised him 1
would require & written order $o pay rvent to him.'' There can be no

" doubt that Brown sold the land to the defendant, and that the latter

was entitled to receive the rental. He therefore was entitled to the
rights conferred by seetion 12 of the Conveyancing Law, Had this
section been brought fo the abtention of the lesrned Resident Magis-
trate, there is no doubt he would have arrived at a different conelusion,

- For the respondent it was submibtted that the notice to pay rent
to the defendant was revocable and was in fact revoked by the notice
‘sent by Brown when he was in hospital. It was contended that the
notice was not irrevoeable because of the absence of valuable consider-
ation and that the agreement for sale cannot provide comsiderabion
gince it 4s incapable of proof. No evidence was given that it was re-
duced into writing as is required by the Stabubs of Frauds. It was
also put forward that failure fo prove the agreement left nothing to

~ which seotion 12 of the Conveyancing Law could apply.

But these arguments overlook two matters., The Statute of Frauds
was mentioned for the first time in this Court, It was not pleaded at
the trial. The plaintiff must therefors be deemed fo have waived any
right to which he was entitled unfer i3, ond cannot now rely on ib.
And there is now in existence, and was at the time of the trvial, a Con-
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veyance dated 17¢h September, 1948, signed by the Administrator
General as persoual representative of the deceased Brown, conveying
the land to the defendant, containing recitals which set out in'writing
the terms of the sgreement. This document is in evidence.

We are of opinion thab the defendant was entifled to the benefits of
the lense befween Brown and the plaintiff, and was therefore entitled
to enter under the term of re-enfry contained therein. He was also
entjtled to the rent payable by the plaintifi after the date of the sale.

For these reasons we allowed the appeal and ordered judgment to
be entered for the defendant on the eclaim, and for the defendant on
the counter-claim for forty-two pounds, with coats.

We higve heen told that the plaintiff has paid rent to the Adminis-
trator General, and appellont’s counsel has given an undertaking to
the effect that the sum of Forfy-two Pounds will be reduced by any
sum which his client receives from the Administrator General in this
connechion.

OnAL JUDGMENT
T, v. SAMUEL GRAHAM anp HERMAN MANDRO

CUriminal Law—Murder—Comnion purpose lo st_eai—Gomnwn‘ purpose to use force
while stealing—Insufficiency of cvidence to justify verdict of jury.

The deceased, J., was alone at his home on the meorning of March 14, 1951,
That evening his bedy was found nesr his lairine, tied and attached to &
tree by s rope, I¢ had numerous injuries, some of which could.have been
caused by miones, others by hbeing dragged over rocky grbund similar to that
where the body was found. There was also a linear fracture of the ekull
consistent with being inflicted by a stick, 'This injury caused haemorrhage
and regulted in death, The cireumstances under which the body was found
indicated that J. was sttacked with stones at aboubt 8 to 9 a.m. while he was
sifting on the sea} of his latrine with his trousers and,underpants let down.
The home of the deceased waz found to have been ransacked and goods
stolen. AL about 9.46 a.m., the two appellanis were seen going from she
direction of the home of the decessed, and mbout two chains from the gate,
each cairying & sack, each of which was later found to contain goods stolen

from the home of the deceased, M. confessed that they had come from the hore-

of the deceased and said that he had put him “(deceased) to sleep, Lmter the
appellent G. left somoe of the stolen goods with one BLA.

Harp: The jury was justified in inferring s common purposa to stesl, from
“all the facts of the case, but notwithstending {hat it was a ressonsble infer-
ance thal the deceassd was killed at the same time that the theft was taking
place, there was no evidence of a common purpose to offer viclence when
stesling. The conviction of the appellant G, muab therefore be gquashed.
But as the appellant M, had said ‘I put him to sleep’, and, s human blood
was found onm his clothes, for which he offered no reasonable axplanstion,
there was evidence to support the verdiet of the jury in his case, and his
appesl must be dismiased. ’

[6 J.L.R.] THE JAMAICA LAW REPORTS

Arpmar from convictions recorded in the Baint Anu Cireuit Court.

Appeal of @raham allowed, and conviction gquashed.
Appeal of Mandro dismissed.

Edwards for the appellant Graham.
Perkiny for the appellant Mandro,
Swaby for the Crown.

1961, July 28: The judgment of the Cowt (Carberry, Ag. C.J.,
Rennie, J. and Semper, Ag. J.) was delivered by the Acting Chief
Justice, -

Camserry, Aa. C.J.: Both appellants were convieted on the 5th of
June, 1961, in the Gircuit Court at St. Ann of the murder of Nathan
Jacksen by a jury before MacGregor, J. The facts of the case for the
prosecution showad that Nathan Jackson lived on his property st
Rosemount with his wife, May Jackson, snd a scheol boy named
Joseph Higging. They employed no domestic servent, On Wednesday,
the 14th of March, 1951, Mrs, Jackson and Higgins left their home
at about 4,80 a.m. Mrs. Jackson was going to the Brown's Town
market. It was a regular practice of hers to go to that market on
Wednesadays. The lad, Higgins, accompanied her part of the way, as
far as the district of “"Quarel’’., Higginsg then returned home, at-
tended to some chores, had breakfast and left for school, he having
been given by Nathan Jackson, a penny, with which to buy his lunch,
and sixpence, with which to purchase a pound of suger,  Higgins failed
to get the sugar from the village grocery, bup he collected My, Jackson's
newspaper, the Gleanar, from the Post Office at Discovery Bay and he
placed the money for the sugar in a paper bag which he folded in the
Gleaner, and as it was getting late for school, he gave the Gleaner
enclosing the sixpence to Rehecca Beacon and asked her to deliver-it
to Mr. Jacksen. Rebecea Beacon was unable to go herself to Mr,
Jackson’s so she sent Mavis Hall, aged about 4, with these things to
Mr, Jackson. She went off in that direction and returned at about
9.80 am. Mavis Hall was nob called to give evidence, obviously
because of her youth and her consequent inability to understand the
maaning of an oath,

Higgins returned from school about 5.80 p.m. He observed that the
house way disarrangad and he did not see Mr. Jackson. Ha awaited
Mrs, Jackson's refurn apd made a report o her, She found her house
ransacked and she missed a pair of scissors, dress materials, khaki,
knives, forks, spoons, clothes, towels, bubtens, a watch, some money
and a larga quantity of leaf tobacco, but in the house she found the
Gleaner with the 6d, in a paper bag enclosed in ib, indicating that
Mr. Jackson had not opened it. The door of the latrine was open with
paper spread out on the seat, as Mrs, Jackson said, in the manner
which Mr. Jackson usually adopted when he used the latrine. There

CARBERRY,
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