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IN THE SUPREME COURT OF JUDICATURE,/CF JAMAICA | R
IN COMMON LAW “ | | i

SUIT NO., C.L.R.007/1977

BETWEEN CLARENCE RCBINSON PLAINTIFF

AND F.S. AARONS DEFENDANT

D. Schardsmidt instructed by Miss Yvonne Bennett for Plaintiff,

C.D, Morrison instructed by Dunn, Cox & Orrett for Defendant,

Heard: June 20, 21, 22, 1983.
Delivered: Friday, 13th January, 1084 | \

JUDGMENT
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The Plaintiff in this action was an electrical

linesman, He was at all material times in the employment of

the Defendant who was and is a licenced electrician and an
electrical contractor carrying on business at 45 Beechwood Ave-
nue in the parish of Kingston. The Plaintiff was not a licenced
electrician and the precise nature of his duties while in the y
employ. of the Defendant is one of the main areas of dispute in \
the pleadings and in the evidence. The Plaintiff in his State-

ment of Claim sues to recover damages for negligence by the

Defendant and “or his servants and or agents and for failure A

by the Defendant to provide a safe system of work., As a
consequence of negligence or of such failure the Plaintiff
claimed that on or about the 20th July, 1971, he recéived an
electrid\shock énd severe burns and other injuries and fell

to the ground from an electric pole on which he was working
and was severely injured and suffered loss and damage. In
the course of his business as an electrical contractorjngénd-
ant would undertake and carry out certain electrical work for
the Jamaica Public Service Company Limited. On the morning of
Tuesday, 20th July, 1971 the Defendant having been éngaged by

the Jamaica Public Service Co. Ltd. to erect a new 35ft. electric

pole at Upper Mellwood Avenue near its junction with Mellwood
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Way in the Cherry Gardens area of upper St. Andrew as a replace-
ment for the existing pole and ﬁo move the existing lines from
the o0ld pole at the site to the new pole, accordingly directed
the Plaintiff and two other workmen to go with the driver of
one of his trucks to the Jamaica Public Service Co, Ltd. depot
along Washington Boulevard; they were there to collect the new
pole, and transport it to the Cherry Gardens site and there
carry out the said work of installing the new pole. The parties
are in agreement up to this point. Thereafter there .is sharp
divergence . The Plaintiff claims that the directions given
to him by the Defendant were further to transfer the electric
wires from the old pocle to the new. The Hefendant denies
giving the Plaintiff any such further directions to transfer
the existing lines from the old pole to the new pole. The
Defendant claimed that he carried out an inspection of the
lines in the presence of the Plaintiff, instructed the Plain-
tiff and other workmen to dig the hole and plant the new pole
and'thereafter to await his return to the site with the
necessary equipment and tools for the removal of the secondary
lines which he (the Plaintiff) intended to carry out that day
himself. I have already identified the precise nature of the
Plaintiff's duties while in the employment of the Defendant

as being one of the main areas of dispute in the case,

The main issue now appears to be the exact séope and extent

of the directions isgued by the Defendant to the Plaintiff on
that fateful morning of 20th July, 1971. It is not in dispute
that on that morning the Plaintiff along with other workmen
was engaged in carrying out certain electrical work for the
Defendant (his employer) in the Cherry Gardens area of upper
St. Andrew. Though not expressly admitted, it is.not in
dispute that while engaged in transferring high tension“Wixes

from the old pole to the new pole the Plaintiff received a
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his perch on the top of the pole down to the asphalt below.

severe electrical shock, his electrical shock burnt his

face and other parts of his body and caused him to fall from

In so falling the Flaintiff{ suffered severe injuries, Indeed
medical reports dated 26th January, 1975, 16th January, 1972,
3rd December, 1976 and 17th June, 1983 from Frofessor Harry
Annamunthrodo, P.V, Poonai, F.,R.C¢S., C, Hamilton M.B., B.S3.
Senior House Officer .in COphthalmology; and A. Bannister Poyser
M.B., 3.:S., D.D., were tendered and admitted in evidence by
consent as Exhibits 1 to 4 inclusive respectivzly., Collectively
they show beyond any question that the inguries suffered by the
Flaintiff were severe, extensive and far reaching in their
permanency. If suffered by the Plaintiff while carrying out

the directive of his employer incircumstances in which liabi-
lity by the employer would ensue the dam#ges would 6f necessity
be heavy. If however suffered by the Plaintiff while on

"a frolic of his own" if one is permitted to bocrrow this exprescsiol
and in express disobediénce of the instructions of the employer
and with full knowledge that he (the Flaintiff) was embarking
on an intrinsically dangerous mission and with full knowledge
and aprreciation of the r isks of injury and damage to his
person then this would be a complete defence to his claim, A

finding of fact on this important issue is germane to the task
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ahcad and I shall advert to same later in the course of tﬁis
judgment.

The Flaintiff's statement of claim then continued
by outlining the load carrying caracity of the wires used
by the Jamaica Public Service Company Lid. in the Cherry Gardcens
area. The primary lines sitad on top of cach pole carried
13000 volts and are known as high tension wires. Benaath
these primary lines and lower down on the same poles are locatced
the ordinary 220 volt lines used for domestic supply of
electricity. These domestic supyly lines are alos known as

secondary lines. Both the primary and secondary lines on
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the pole concerned in this case run from and off the main lihes
along Carmel Road and Upper Carmel Avenue., These allegations
of fact are not at all in dispute, and the purpose thereof
appears to be to assist the Court in having a clear pictuee of
the dangefs.inherent in the normal work and duties’of an
electric linesman, The Plaintiff goes on to particuldrize. i
He avers that at the junction of Carmel Road and Upper Mellwood %
Avenue there was an electrical switch on the secondasy linee ‘ ?
which controlled the supply of electricity to the 220 volt lines
on which the Plaintiff claims that he was instructed to work,

At a point some distance further back on Carmel Road where it ‘

mns into Upper Carmel Avenue there was a second switch (a main

switeh) which controlled all current namely to both the electri-
cal current on the 13000 volt or primary lines and to the 220
volt or secondary lines in the area, The Plaintiff claims

that he was required to work on both the primary and sécondary
lines.

The Defendant joined issue with the Plaintiff on the
above averment. He the Defendant, claimed that the main switch
was not so situated namely at the junction of Carmel Road where
itfuns into Upper Carmel Avenue but on a pole at the junction
Upper Carmel Avenue and Cherry Garden Drive. The importance
of this relatively minor area of disagreement appears to be
that while the Plaintiff claimed that both of the said switches
for the primary ands econdary lines were out of sight from
the place where the new pole was being erected and from the
wires of the old pole, the Defendant (in his pleadings at any
rate) was not prepared to admit that this was so., Naturally:
if the switches which the Plaintiff sfates that he had sent

dis (o nis—©
Maxwell were within his view then he would be hard put to explain
why it is that he was not aware that Maxwell had pulled the

wrong switches, If Maxwell had in fact drawn the links on the



primary or high tension lines as the Plaintiff claims to have
instructed him then the primary and secondary lines would have
been both dead gw/ there would have been no danger to the Plain-
tiff. Maxwell, the Plaintiff claims, was further instructed

to bring the links for the disconnectzd 1lines fo him and
according to the Plaintiff Maxwell did so. The Defendant claimed
that Maxwell did not return with any links or switches but left
them hanging on their respective poles. As it turned out from
the Plaintiff's evidence the links or switches for both primary
lines and secondary lines were similar in appearance so it is
difficult to understand why the Plaintiff on s eeing the switches,
if indeed he saw any, relied "on this visible proof that the
high tension lines had been switched off and disconnected",
This is even more difficult to comprehend as the Plaintiff
gives sworm evidence that he (Plaintiff) "pick up the switch
sticks and gave him (Maxwell) and say just walk go up and kill
the primary lines. About 20-25 minutes after he come and tell
me he pull all the secondary lines and bring the links". The
underlining is mine. It is not without sigmificance that the
Defendant stated that on his retuin to the site after an absence
of some three hours at the Jamaica Public Service Orange Street
depot it was he (the Defendant) who re-energized the secondary
lines by closing the switches/Zziizolled them. He was not
cross-examined as to this, so it would be a s afe finding that
it was the secondary lines and thé secondary lines only that
Maxwell had de-energized and that he told the Plaintiff so,

The Plaintiff himself has said that Maxwell told him so, so

how then could he aver in his statement of claim that "relying
on this visible proof that the high tension lines had been
switched off and disconnected, the Plaintiff climbed the old
pole,. dlsconnected the wires and commenced to fix them to the

new pole', He had every reason to know that only the secon-

dary lines had been disconnected. Additionally the Plaintiff



avered that "unkown to the Plaintiff and to all concerned all
the lines were at the time indeed 'dead!, but this was because
there had been a general electrical power outage in the entire
area, and not because they had been switched off by Maxwell'",
The Plaintiff's evidence in chief on this point is that when
Maxwell returned from the errand on which he had been sent =~
namely to go to the main line and draw the links he Maxwell
informed the Plaintiff that '"there was a power cwt". Under
cross~-examination the Plaintiff.further strengthened this by

stating -

"1t was my impression that when
Maxwell tell customers they tell

him there is a power cut on any~
how".

This is precisely what the Defendant has set out in his state-

ment of defence viz -

"The Plaintiff well knew that there
was a power cut as Maxwell had told
the Plaintiff that a resident told
him that there was a power cut in
the area and the current had not yet
been restored"
So one is faced with the unusual situation where not only is
the Plaintiff failing to prove what he avers in his Statement
of Claim but actually proving affirmatively what the Defendant
advances by way of a denial and answer,
It was at about this stage of the evidence that the
Plaintiff was asked in Croés~examination if he had ever heard
the expression "beating the power cut'". His reply was yes;
then he went on to say he had never heard that expression.

He explained his change by stating that he did not understand

clearly, and he denied that Maxwell had said anything about

"beating power cut'', I was not impressed. I formed an impression

that the witness was taken by surprise. If the Plaintiff
swear that on his return Maxwell told him that he had pulled

all the secondary lines and yet the Plaintiff proceded to
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to work the primary line would it not be probable that Maxwell
would make use of the expression "beating the power cut", for
this was exactly what was being gone. Even to a layman, that
is, one not versed in the electrical linesman trade, it is my
view that that expression is self explanatory. The Defendant
on the other hand, albeit a electrician of much more experience
than the Plaintiff said he knew that phrase and understood it
to mean "a pérson working a line during an unscheduled powé&r
cut", He added that in his view such a person "is literally
committing or attempting suicide'". Bvents of the 20th July,
1971 show exactly how right the Defendant was. Turning now

to the main issue in the case namely did the Defendant instruct
the Plaintiff to remove or transfer the primary or secondary
lines or any lines at all from the old pole to the new or was
the Plaintiff simply told to plant the new pole and await the
Defendant's return. The Plaintiff's case is argued on the
premise that it is unlikely that a workman would voluntarily
procede to do work which he was not instructed to do. But is
this necessarily true or is the contrary just as probable?
Planting a new pole is merely the first step towards a complete
job, that complete job involving the transfer of the electric
wires from the old pole to the new. It is a question of
progressing from the unskilled labour to the technical or skilled
labour. The car wash man if the keys are inadvertently left

in the ignition will not only wash but find some excuse to move
the vehicle from one position to another. The man who mixes
mortar progresses from that to rendering of walls and so on

ad infinitum, If he does the extra work satisfactorily he
naturally looks to his employer for some acknowledgment of his
efforts. If he damages himself or his employers property while
doing something he w as not instructed to do is it fair or proper
for him to seek compensation from the employer on the basis
that the latter has failed to provide a safe system of work
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or to supervise nand instruct him properly as to the dangers
inherent to the task he is performing., Still, if a skilled
man adopts a dangerous course of conduct not for thefake of
saving himself trouble but.primarily in order to get on with
his employer% business the Courts will be slow to‘put blame

on him if in so doing he causes damage to himself, (See

Machray v Stewarts & Lloy&sLtd /1964/ 3 A.E.R.P?OQ). It is all
a question of sticking to balance. Here the Plaintiff, and ihe
Plaintiff alone says he got certain instructions. The Defendant,
and the Defendant alone says no such thing; I instructed you to
plant a new pole and await my return. It becomes now a question
of fact as to who the Court accepts as truthful and accordingly
the surrounding circumstances and the demeanour of the respect-
ive protagonists are the only key. Pause therefore briefly with
me while I go through the evidence. It is 222;110 say that the
Defendant was throughly and searchingly cross-examined.

Equally is it correct that in his final address learned counsel
for the Plaintiff was :unable to point a questioning finger at
the Defendant's evidence or demeanour, apart of course from the
suggestion that it would be strange for the Plaintiff to do

work he was not asked to do. I have already commented biiefly
on this above. I paid close attention to the Defendant's
demeanour and he impressed me as a witness of truth. I could
not, with justification, put a question sign against any aspect
of his testimony or fhe manney in which he testified, He was
not discredited in any way. Weighing the Plaintiff in the same
scale and making allowances for the fact that he had been very
seriously injured and had gobe through a traumatic experience

I was not impressed with his answers to the questions on
"beating the power cut'" dealt with above. I was impressed hy
the Plaintiff's admission that that by pulling the links on

Carmel Road the whole area of about three hundred (300) homes




would be withput power, but all he did was send Maxwell with
one Notice Card to advise about one dozen residents in the area
a few minutes before Maxwell would have pulled the links. His

evidence in re~examination -

"I ask him if he (Maxwell) kill
the main and he said some of the
links hang down on the pole".

I asked myself what does all this mean to a man who is about
to work on a high tension wire, was Maxwell's reply any answer
to Plaintiff's all important gquestion? This is the same
Maxwell of whom the Plaintiff said in evidence in chief ‘=

"he come and tell me he pull all

the secondary lines and bring the

Yinks'",
If according to the Flaintiff it was easier and more comfortable
to work without the rubber gloves the sole purpose of which
is to provide insulation from live ncot dead lines why did he
wear the rubber gloves in the first place if he knew or thought
he was working on dead lines. I asked myself whether Plaintiff's
wearing these gloves at all was cosistént with feaf that power
might be restored at any time and the primary lines would there-
fore be re-energized if the links had not been pulled.

In relation to his stated intention not to work the
primary lines that day the Defendant was able to offer some
explanation., He claimed that the Jamaica Public Service Company ?
Limited had a special crew equipped with special vehicles to
transfer primary lines without shutting down the power in the
area and the Plaintiff's intention was to use this €rew,as no
extra cost to himself was involved. The existence and funection
of this Hotline Crew was all comfirmed by the Plaintiff.

If I am wrong in relation to my assessment of the
credibility of the Plaintiff and the Defendant on the basis of
the several points raised above, then at most it could be said i
that in relation to credibility on a most charitable view of

the Plaintiff'!s shortcomings the scales were equal,
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Where the scales are equal then the Court must resolve the

issues by looking to see on whom the burden of proof lies. The

Plaintiff would have failed to tip the scales in his favour on

a balance of probability or at all and could therefore not succeed

in his claim,

In relation to the second limb of his claim namely
that the Defendant failed in his common law duty to provide a
proper and a safe system of work for the Plaintiff I am of the
view that this allegation, like any other fact in the case, had

to be proven by some evidence in support thereof. It would not

be sufficient in my view to apply the doctrine of res ipsa 1oquitiv9}

Indeed the Plaintiff's evidence in chief was to the effect that
he had worked with Maxwell as his assistant for some years and

on several different projects. In particular he referred to

working with Maxwell on the Delisser Estate project in St. Catherinc

where primary and secondary lines were involved and that Maxwell
knew the flifference between primary and secondary lines. Here
again the Plaintiff seemed to be proving the defence namely the
denial that the Defendant failed to provide a proper and safe
syatem of work forx, Plaintiff and also to instruct and warn and
educate his employees properly so that they worked safely on the
job. The Plaintiff had worked alongside with Maxwell an the
job for years amd the inference is that during that time he had
been a safe and dependable co-worker. Indeed according to the
Plaintiff they had even worked together in the Cherxry Gardens
area before. Even if on the 20th July, 1971 Maxwell had pulled
the wrong switches, and it is more than apparent that they were
the wrong switches, the Plaintiff's evidence is that Maxwgll
reported to him (Plaintiff) that he had -

"pull all the secondary lines and

bring theé links ........... there
is a power cut®.
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Armed with_i%i?lnfprmation as he was, I find that the Plaintiff
was negligeﬁt in Zﬁat -

1) He failed to heed the information that there
was an electrical outage in the area and
that power was likely to be restored at any
time.

2) Failed to make use of the gloves available
and which he knew were necessary for his
protection when handling lines,

3) Instructed Maxwell to pull switcheé without
first checking to ensure that these switches
controlled current on the primary lines.

4) Assumed wrongly that the switches he instructed
Maxwell to pull controlled the current on the
primary lines.

5) Failed to have any or any sufficient regard

for his own safety.

The Plaintiff was beyond any question severely injured
while carrying out certain work in the interest of his employer
but he was acting at the time in disobedience of the instructions
of the Defendant and on the findings above is not entitled to
a judgment. There will be a judgment for the Defendant with

costs to be agreed ot taxed.




