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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LaW

SUIT NO. C.L. 1990/R073

- BEIWEEN- - - ERROL ROBINSON . PLAINTIFF

ANL ' o LAURISTOR STEWAKT o LEFENDANT

“"Mr. Burnbaw Scott and Mr. Worman Harrison for Plaintiff.

. Mrs. Pamella Benka~Coker instructedfhyuﬁgﬁnifanwﬂéasado S.Conpany. £or ‘Dafendant.,

HE4RD ON 11TH OCTOBER, 1530 BRD OTH NOVEMBER, 1590

CORAM: PITTER, J.

ﬁ;-Writ of Summons dated 25th May, 1950, the plaintiff sues the
defendant to recover the amount of Three Huudred and Finy Thousand Dollars
($350,000.00) payadle on a demand note. The defendant entess appearance and
files défence and countereclaim. By way of sumuons 2ated 19th June, 1990. the
plaintiff spplies for the defencéfand counterclaim to be struck out on the
grounds that:-

(a) 1t discdcses no reasonable dafence to the action;

(b) it is frivolous or vezacious; .or,

(¢) it is an abuse of the process of the court; or,

(d) 4t prejudices, ewbarrasses aud delays the fair trial
of the section; or

(e) it is otherwisé an abuse of the ?rogess 65 the court.

He aléo secks aﬁ Order to eﬁter 5¥dgment.

It is the pleintiff’'s evidence Dy affidavit, that on the
25th April, 1990, he loamed the defendant the suw of Three hundred and Fifty
Thousand Dollars ($350,000.00) by cheque drawn on Putual Security Bank Limited
and which the defendant encashed the same day. That the defendant inrkeeping
with his obligation to the Qlain;iff, gave hia ?h;t saume day a promissofy note

in respect of the said loan.



The defendant contends that'tﬁe documént sued on éy the plaintift
is not a promissory note within the meaning of Section 63 of the Bills of Exchange
Act and by reason herzof denles that he is liable thereon. Further, that by
an oral agreement made on the 25th April, 195U and evidenced by memoranduz in
writiog of the said date the plaintiff agreed to buy and the defendant acting
as agent or servant of Citli Car Szles Limdited, sgreed to sell premises known
as 27} Half Way Tree Road for a total purchase price of Two Million Dollars
(52,0060,000.00), That by the said oral asgreement; it was provided inter alia
that tae plaintiff should pay on the sizning of the memorandum in writing,
evidencing the szid asreement, the suw of Three Hundred and Fifty Thousand
Dollarg ($350,050.Gé) as déﬁbsit on'thé‘pu:cﬁase price of Two Milliom Dollzrs
{$2,000,0006.00) ané that the plaintiff duly paid the sum of Three Hundred aud
®ifey Thousand Dollers ($350,000.00) oy way of deposit to the defendant.

The defendapt claims by way of counterclaim:-

(a) Specific performance of the sald agreement.

(b) . All necussary and.consequencial accounts and anquirias,

(e) ©Damazes for breach of contract in lieu of or ia
aadition to specific performsnce.

{d) PFurther or other relief.

The plainciff im eupport of his clulu tenders in evidence as Exhibits
the fpllowing documentsi-

Exhibit 1. The promissory note upon which he sues reads

noo T april 25; 1990

For Valuable Consideration, the receipt of which is
hereoy acknowledze, I promise to pay to Errol kobinson
of 1 Brompton Road, Kingston 5, the sum of Three
Hundreq and Fifty Thousand Dollars (§$350,000.00)

~on Demand.

788G,/ voceseconssosnessssvacns
LAURISTON H. STEWART
1 Spriny Purk Drive
fiugston &

Witness ? "

Exhibit 2. Cheque payment voucher which reads

" CHEGUE FAYHMENT VOUCHER
PAYABLE TO: Uir L. H. Stewarc 23741 199G
: : . v “AFOUNT ACCUUNT
OFf 1 Spring Park br. Kgn 6. ALLOCATIOR

IN SELITLEENT OF:~ Lozan



PREPARED BY AMOUNT ACCOURT
ALLOCATION
CHECKED BY
APPROVED FOR PAYMENT
CHEQUE SIGNED BY
_ $355,900.00
CHEQUE KECEIVED BY ? _ o

CHEGUE NG. MsB # 001

Exhibit 3. Letter from plaintiff’s attorney dated

16th ¥ay, 1990 wnich reads - _ _
"yJS 16th May, 1990

Laurie Stewart isg.
Manager,

Mutual Security Bank,

Zl Constant Spriag Road,
Kingston 106,

St. Andrew.

Dear 8ir:

We act for and are instructed by Mr. Errol Robinson
of I -Berompton Road, Kingston 5.

We are holding a demand note for Three Hundred and
Fifty Thousand Dollars ($350,000.0U) in favour of Mr. Robinson.
a copy of which is enclosad for ease oi refereunce.

To date interegt of Seven Thousand Five Hundred and
Ninety-four bDollars and Fifty-two Centa ($7,594.52) has accrued
on this loan.

Our instructions arc that unless the full amount of Three
Hundrec and Fifty Thousand Dollars ($350,000.00) together
with interest thereon at the-rate of Three Hundred and
Forty-five Dollars and Twenty-one Cents ($345.21) per day frow
the 25th April, 1990 is paid upon the receipt of -this letter,
which is being hand-delivered to you toazy, we will take

all measures to enforce paymeént and to fully disclose all

the circumsiences surrounding this trausaction.

Yours faitafully,
BURNHAI{ 3COTT & COMPANY

828,/ PeYeicoccicosacsransovansans
BUKNaAM J. SCOTIT ¢.C. "

Exhibit 4. Letter from defendant’s attorney dated
" 17th May, 19

“17th May 1930

fiessrs. Buruham Scott & Company
Attorneys-—at-Law

174 Duke Street

Kingston

Attenticn. «r. surnham Scott

year Sirs.

Ke: Premises fo. 27% Half Way Tree Koad ~
Cross island Petroleum




We have been handed your letter dated 16th Hay, 1990
addressed to Mr. Larry Stowart.

Apparently you have received incorrect instructions
from your client Mr, Errol Robinson.

We enclose'for:your perusal copy of the clear offer
and acceptence regarding the purchase of the above
premises for the sum of $2,000,000.00,

We are sure that you agree that this document foras
sufficient wemorangum under the Statuie of Frauds Act.

Our clieut has instructed us to state that they will
deliver vacant possession of the premises on or before

the 15th July 1990 so we are preparinmg 2 Contract of
Sale with that completion date. o

Pleasc advise over the telephone whet cther particulars
you wish tc be imserted in the Agrecment of Sale which
will be ready for vur client's signature by Monday.
Yours faithfully,
JENNIFER MESSADC & CO.
PER: [/8gd./
.~ JENNIFER MESSADO (mksS)
enc.
The defendant does not deny receiviag from the plaintiff the cheque
for Three Hundred and Fifty Thousand Dollars ($350,000.00) drawn on Mutual
Security Bank. WNor does he deny signing the cheque vayment voucher, or delivering
to the plaintiff the proaissory notewhich ke signed. He maintains however chac
these documents relate tc the purchase of premises No, 2734 Half Way Tree Road.
Mrs. Benka--Coker submits that the "demend note" on which the plaintifs
sues, 1s not a terw known to law, and if it 4s presentec as a promissory note,
it must fall within the scope and intent of Secticn 83 of the Bills of Exchange
Adct. It is convenient here to deterwine whether this document satisfies the
definition of a promissory mote. Section &3 (1) reads:
"Promissory mote ~ A promissory note is an unconditicmal
defined promis:z in writing, made by one person
to ezmnother; signed by the maker, engazing
to pay, cn demand or at a fixed or
determined future time, a sum certain in
money, to or to the order of a specified
. person; or to bearer."
Section 88 of the said Act provides as follows:-
"Liability cof maker ~ The maker of a promissory note by making it-
(2) engazes that he will pay it according to
its tenorg _
(b) is precluded from demying to a holder in

due course the existence of the payee and
nis then capacity to indorse.”



The Coacise Oxford Dictiomary gives the meaning to a "demand note" as -

"request for payment, bill payable on sight; payable etc.
on ~~ , as soon as tine demand 1s made.”

The document tendered as a promissory note/demand note'satisfies'fhe
above definition. The nomenclature "demand note", given its ordimary meaniﬁg
falls squarely within the ambit of thne definition of a promissory note. The
use of theme teras interchanweably does not affect its validity. I find therzfore
that the document as presented falls within the scope and intent of Section &3 of
the Bills of Exchange Act.

The cheque payment voucher signed by the defendant speaks eloqueatly
to the purpose of the cheque for Three Hundred and Fifty Thousand Dollarsg
($350,000.00). It states thaet this awcunt is payable to the defendant "in
settlement of loan."

Tu fortify his defence that the amount of Three Hundred and Fifty
Thousand Dollars ($350,000.04) referved to im the promissory note, was paid as
deposit un the purchase of land No. 274 ﬂaif Way Tree Road, the defgndant maintaing
that an oral agreement was made between himself and fhe plaintiff on the
25th April, 1990 and is evidenced by wemorandum iz writing, He relies on 2
document which trs. Benka-Coker submits ag sutisfying the Statute of Frauds.

It reads:
“Received from Errol Robingon; thce sum of Three Hundred and
Fifty Thousand Dollars ($350,000.00) representing payment
towards purchase of 274 Half Way Tree ioad, Kingston.
Purchase price of Two Million Dollars ($2,000,000.00).

Agreement to Le drawn up by Attorneys within a wesk.
Sign
L. H. Stewart
Aprii 25/90

Pavaent Schedule

$ 350,600 : © 2514790

$ 500,000 | way 31/90
$ 250,000 ~July 31/%0
$ 830,000 - Get. 31/96
$ 70,000

Letter of undertaking for at least

Deposit tu b2 made on $5700,09C by June 30790,

sigaing Sale Agreement.



This document is tendered and admitted in evidence as Exhibit 5 in
support of the defence and the counterclaim. The plaintiff denies ever having
entered into any such agreement with the defendant either oraliy or in writing
and also denles there is any memorandum im writing evidencing any agreement
executed by nim or on his behalf.

Mr. Scott #ubmits the following:-

1. Tnat the document tendered by the defendant purporting
to e an agreement for the sale of lands does not
comply with the 3Statute of Frauds in that there is
no sufficient wemorandum ~ the document not being
signed by the plaintiff.

Section 4 of the Statite .of Frauds reads:-

"No action may be brought upon auny contract for saic

or ether disposition of land or sny intevest in land,

unless the zgreement upon which sucn action is

brought, or some meworandum or note thereof, iz in

writing and signed by the party to be charged or

‘souse other person thereunto by him lawfully authorised.”

2. That the defendant caunot rely on au oral ggreement for

. .
Ioas [

the purchéée of land - thg defence and counterclai;
remaing unsuppoQéeda

3. That the defendant adnits the prowdissory note but
'aégrs that toe payment was for a deposig on land -~
such a2 slaa is incda#isientu

4. That the defendant cannot rely on extrinsic evidence
which 1f accepted would have the effect uf adding to,
varyla, or contradicting the ¢erms of the contract
i.¢, the promissory wote.

In the case of Goss v. Lord Nugent (1833) 4B & ADSS3 Lord Denman

formulated the following rule:~

"If there be a contract which has beoea reduced into
writing, verbal evicence is not allowed to be given
of what passed between the parties, either before
the written instrument was made, Or during the time
that it was in 2 state of preparation, so as o add
to or subtract from, or in any amaaner £ vary or
qualify the written comtract.”

In the case of Bank of Australia v. Palmer (1897) A.C, 540 at pase 545

Lord dorris in his judument, rejarded as indisputadle that:



“Parol:tastimoﬁy“cannot be received to contradict,
vary, add to or-subtract from tie terws of z
written contract or the terms in which the parties
have dellberately agreed to record any part of
their contract.”

In'tﬁe instant case there is nc evidence that the pléintiff entared
into an oral agfeement ﬁo purchase 27% Half Way Tree Road e€£denced oy memnorandum
in writing. There is no evidence that the piaintiff Siénéd ﬁge purported
memorandun. His signature does not appear on this doéﬁﬁént at all. This
document therefore doesﬁﬁot satisfy the requirecments of‘Sectionlﬁrof the Statute
of Frauds. And parcl évidencé will not be aliowed:to vary, addsfo orrcontradict
the prowissory note. It is to be observed that the defendant is arbank mENAZET
with.ﬂutual Security Bank znd cannot be said to be unfamiliar with benking teras
such as "denand noteﬁ.Qnd "payment cheque voucher® and their purport znd
implications. It is patently clear frow the wording of the deﬁand/promissory
note Exhibit 1, togetnar with the payment voucher hxnioit 2, that the awount ﬂf
Three Hundred ana Fifty Thousand bollars ($354. GUbnGU) was tur a loan to thg
uefendant and nothing wore. He is estopped frow . nylng that Exhibit 1 is a
promisgory note. Thure is nothing in writinb to sugoest OthurWiS¢u

I fing as a fact that che 2aount of Taree Hundred and Fifty Thousand
Bollars ($350,006.0¢) paid to the defendant was for a loan to the ﬁefeﬂdént for
which a prouisscry noﬁawas~5iven, He is thorefore bound by its ténor. I
reject the defence fhat:this sum-represented a duposit on the purchase of lands.
It cannot be said that the promissory note was mede for the zccumavdation of the
plaintiff and tnat he always took it 4ad held it wichout considerdtiona

#r. Scutt Further subnits the defendantc has s locus staudi in this
édtion, That there is nothing in docuaments, i.:2. tﬁé exhibits rélatiug to the
transaction between thne plaintiff and the defendant which wakes referencé to
Citi-Cakaéles Limited. The purported agreementy Exhibit 5 uponxwhich the
'aefundant raelies, dCbs.not sugcest that the abfgndant wag acting as ageut or
‘on behalf of Citi-Car sales Limited.

Mrs. Benka-Ccker concedes that tﬁe defendat has no locus standi in
the defence and counterclaim as filed. BShe wakus a formal application under
Section 100 of the Civil Procedure Code to jein Citi-Car Sales Limited & second

defendant. Tu tils mr. Scott object om the yrounds that -



(1) Citi-Car Sales Limited was never a party to the transaction

and there is no written evideace of this and,

(2) the efficacy of the amendm xnt would only'arise if the

‘defcnce and counterclaim are not struck out. If the defence
and counterclainm aré struck out, thén the amendﬁent would
be of n¢ consequence. I ;phold the objection and the
application for amendmgnt is raﬁusedﬁ

ﬁaving rejucted the defence t&lthe claia, the next step is go
determine whethbz the counterclaim uiscloseg 2 rassonable cause of actiou.

The éefendant relics o5 «n oral agreement which 13 evidenced in writing.
Exhivit 5 purports to be‘a agreement between tha plaintiff and the defendapt
for the purchase of 2?& Half Way Trae foad. This docuament written by tae
-uefendant aduits the ILCEiPL of Three Hunuxuh and Fifty Tﬁousand bollars
($350,000, OD) frow the plaintifl, but as 2 deposii. The.plaintiff does uot
admit iv. It iz nmot allegyed by the dafend&nt 'ch:ii: ti‘;e h’,‘:la.intiff is a signatory
to it; It éan ouly Le regarded as s;lrnserviuu o the part of the dafendaut°
Clearly it dces not f;ll wichia the provisicns of the Statute of frouds.

I find therzfore that this docusient, BExnibit 5 doce not form a
sufficient meworsndum under the Statute s Frouds.

HTS. DthKﬁ”COKLr subulcs tunat it is Wt the courts duty at this staju
to hear and deterwine questlcns of fact utl ﬂFfi evit evidence but to deterciue
whether there ave trisble issues raised bv the defence.

Ehe plai1t1ff alleges thdt the entirc sﬁutement 48 set out in
paragraphs 1-13 of the defence and paragrapns 1415 of the qounterclaim is
falsc and.fféudulent, .This is Dased un a2 leiter frow tne cefendant’s attormey-at-
iaﬁ Exnibit il as also-the ;urported.ducumﬁnt exnibic 3. Thg_plaintiff SVELS
thét the defendant Knew he never issucd kxhibit 5 to hin and well knowing that
such a docusent does act form sufficient wsorapdum under fhe Statute of Frauds.
kurther allegatians of fraud were made by the plaiutiff but the defendant sought

to explain these by way of further affidavics.



I do not think that the court at this stage need to trouble itself
whether th; ailegaticns were fraudulent or uot in 1ignt of wy earlier finding,sn

Mrs. benka-Coker further subuits that the Statewment of Claim and
Defence discloses a reascnable cause of accion and therefure ought not o be

struck out. She relics on the cases of kioore v. Lawson et al T.L,R. (1915}

Volume XXKI“and Fragar v,‘Pape T.L.R. 1%u4 Volu@u %CL, where im the latter it

wés ﬁeid that the statement of claim disclosed a reascnable cause of actich,

and ought not to ba struck out. Tue defendonts in that case relied on Sectiva &
of the Statute of Fruuds steting iater alia thait there was ncthing in ths
Statement of Olaim or the parcleculars o indicate the existence of any womorandum
or note of agresment in writing to satisfy the requirements of the Statute of

Frauds, 1In his judpuent, Collins ¥ &, sadd:-
Y. ..tha objection that the defeniant wasy ralse in hils

defence i one that goes purely to evidence. Though

the plaintiff wey uot have any wmeworandum or nots of

the agrezaent in writing which would satisfy the

Statue, yat such mewmorandum or s.i may Ue i existence,

waidd tatll the plaintiff pets diccovery, it is impossible

to say whether or mot such & aenoraudun mcy be brought

to lighe.” (ewphasis wine).

In the above case; there is nu seaoyondus or noie to satisfy fhe
Statute of Frauds. but there is the probability that ome agy be in existince.
nowever, in the instant casze, thers 145 in ciistence such 5 aemorandun or Lot
and which was tendersd in evidence in an astcipt to satisfy the requirsaenis
of the Statute. Tuis meworandum or wote dces noi comply with the Statuve for
the reasons alresdy wentioned. It is clesr thevafore chat there is ao contraet
between the plaintiff sand the defandzot in veopset of the defence and

counterclaia. Sew Scuth helton Coal Company v. baswell (1398) 1 Ch., 45¢

I au satisfied on the evidence before me thot the defendencs’ defence and
counterclaiw aiscioses no reasonsble causc of zedion.  In the circuwstancss,
the deience andg counizrclaim sre struck out.

wrs. Beika-Coker has afgued that if judyment De entered for the
plaintiff, the plainriff should be denied the sue uf Nine Thousand Thres huadred
and Twenty bollars and Sixty Seven Cents (§%9.320.07) his claiw for intorest.
The pasis for this is that the plainfiff in his reply to the dufence and
couniterclaiv abondouned the claiwm for interest. o reason is advaenced for

DaXE

this strange course ¢f action. Mr. Scott im au ottewnt o revive this



w 10 =

of nis claim, asks that ﬁhe offending paragrayh in the plaintiff'’s affigavit
containing the abandomment be struck out. »rxeg. Benka~loker stromgly objecis
to this and I think quite rightly. Tne applicatiun is refused..

~Judgment 1s therefore entered for the plaintiff on the claim in the
sub of Three hundrod and Fifty Thousand Dollers ($350,000.00) with,;osta ko
be agreed or taged. Judgmeut for the plaintiff on tng couﬁtgrclaim with coste

Lo De agreed or taxed.



