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SUIT ¥NO. C.L. R.108 OF 1931

BETWEEN MOSES ROBINSOH - PIAINTIFF 4

ANWND CYNTHIA NURES DEFENDANT
Dennis Daly Q.C., Donald Gittens and Paulett Warren instructed /ﬁ4?ﬁ"
by Messrs Daly, Thwaites, and Campbell for Plaintiff. S

John Graham and Hector Rebinson instructed by Rroderick and Graham
for Defendant.

Heard: December 7, 1993,‘January i7, 18,
19, 2¢, 21 & apxril 22, 199%4.

LANGRIN, J.

I hope that the delay in handing down this judgment has not
caused the parties too much inconvenience.

This is an action to set aside a transfer of land on the
ground that the transfer was cbtained by fraud or under influence.

The gravamen of the plaintiff’s clzaim is that the plaintiff
was prior to the 21lst October, 1988 registered as proprietor of a
parcel of land part of Mount Salem, St. James containing by survey
4,442 sqguare feet comprised in Certificate of Title registered at
Volume 1042 Polioc 4¢7. In 1988 the defendant fraudulently procured
and/or tricked the plaintiff to execute in her favour an instrument
of transfer dated the 12th day of October 1988 with which the defendant
caused herself to be registered as the proprietor of the premises.

The particulars of fraud zre stated as follows:

The defendant knowing it tc be false and intending the plaintiff
to act thereon, told the plaintiff thet it was necessary for him
and her to sign a document whereby if either of them predeceased
the other, the survivor would be liable to repay the sum of or about
$10,000.00 borrowed by the defendant on the plaintiff’s behalf from
one Leslie Hew, baker of Barnett Street, Montego Bay, which sum was

borrowed to repair damage caused by Hurricane Gilbert to the property.



The defendant knowingly and intentionally, and her attorney-
at-law who witnessed the transfer, failed to advise him of the true
nature cof the document he was being asked to execute; failed to
read same to him and failed to ascertain whether he agreed with
the contents thereof, contrary to the attestation clause of the
transfer.

I come now to the facts in the case. The principal witness
for the plaintiff was the plaintiff himself, Mcses Robinson. He was
described as blind, illiterate, sick of great age over 80 and the
father of the defendant. Inevitably, after the passage of years
his recollection was not always clear. He was forthright, reliable
and helpful. I now deal with his evidence in some detail. He was
previcusly married with seven children, cone of whom is the defendant.
The present wife has nc children for him and he lives lovingly with
her. Up to 1988 he was the owner of land 2t dMount Salem with hrouses
on the land. He lives in a three storey house and there are two
cottages which are rented out. He was ailing and had three surgical
cperations. In 1988 hurricane Gilbert destroyed the roof of the
three storey house.

The defendant offered him help with the house and brought a
contractor who charged $30,000 to do the repairs. Wwhile the plaintiff
was ill he heard that his wife was walking around with his title
and so he tock it from her and gave it to his grand-daughter,
Rathleen, whc happens tc be the defendant’'s daughter. It was the
defendant whc took the title from Rathleen. The defendant had
tcld him that she was gcing to take his name off the title and when
he cbjected she said she had done it already. ¥When he wanted to
get a loan he went to her for the title but she said she cculd get
$10,000 from Mr. Leslie Hew without paying any mortgage interest
but he would have tc sign for the loan. She toock him to the Lawyer's
@ff%ge while his wife was at home.

| The Lawyer told the defendant that he had to sign for the
money. One of the clerks held his hand while he made an x on the
document. The dccument was not read over to him and he was not

told what the document was about. His daughter, teock him to Mr. Hew



who told him that his property was scold to his daugﬁter for $15,000.
{There wexre conflicts with his evidence and the defendant®s but I
have no hesitation in preferring his evidence).

Subsegquently, he went to an Attcrney to make z will in corder
tc give his wife a life interest and the remainder to his grandson
when he was told by the lawyer that the title had changed and it
was no lecnger in his nane.

The principal witnesses for the defence were Cynthia Hunes,
and Marcia HcLyn. Cynthiz Nunes, the defendant is =z middle age
businesswoman and the Jdaughter of the plaintiff. She appears to
have 2 strong personality but a good relationship with her father.
She is the only cne cof the seven children whe gets alcong with her
father. She depcned that during the pericd of his illness she took
him tc doctors on several coccasions and for a considerable time he
stayed at her house after he left the hospital. He was reluctant
tc go to his own hcuse because his wife did not take proper care
of him. She recounted an incident when Arnold Robinson his grand-
son, tock him home in 2 car where he fetched his title returned
with it tc her house and handed it cover to her. Subsequently, her
father came to her house one morning and invited her to attend the
Attorney®s office with him so that he cculd put things right and

nct leave anything fcr pecple tc fight cover.

At the Attorney®s cffice, he gave the Attorney the instructions

and she prepared the transfer which was read cver tc him and he
made his mark. The $15,000 stated in the transfer is the ccst of
the doctors® fee. The titlie was left with Miss EoLyn, the Attorney
and the Cefendant paid all the legal fees.

The parties have put in evidence a valuation report of the
premises. The current market value being ($2.1¥)} Twoe million, one
hundred thousand dollars while the value as at Jznuary 1988 was

{3300,000.00}) Three hundred thousand docllars.

According to the defendant, she paid $149,745 to the contracter

for repairs tc the premises. The plaintiff deponed that the tetal
cest of repairs was $30,000 including the 310,000 bcrrowed from
Mr. Leslie Hew. The plaintiff gave the defendant three rcoms from

which tc ccllect rental at $1i0600 per month in Crder tc pay the debt.



Marcia HoLyn, Attorney-at-Law is in private practicce for over -
iéﬂyéarél VIn Cctober of 1988 when both plaintiff and defendant
came toc her cffice she was seeing them for the first time. She
described the plaintiff as an impatient no-nonsense person who
was anxicus to transfer his property to his daughter because of
his impending death due to cancer and as a recompense for her
support of him concerning his medical bills as well as the repairs
tc his house, the ccst c¢f which he ccould ill-afford. Hot perceiving
the reguest tc be abnormal, she fcllowed his instructions, prepared
the transfer of his property, read the instrument over to him as
well as explaining it before the plaintiff affixed his mark to
the dcocument, after which she Qitnessed the mark. She azdmitted
that the relationship between herself and the defendant was a
fiduciary cne since she was acting con his behalf. However, she
¢id not think it was her duty to tell him to leave the property
in his will, neither dié she advise him to have the property
valued. She was not aware that he had tenants on the property.
Ead this been known to her she would have treated the matter
differently. The plaintiff had told her that ($15,000) fifteen
thousand dcllars had been paid tc him by the defendant in respect
cof medical bills and cost of repairs to his hcuse.

Hazel Burkherdt testified that she was z Security Manager
emplcyed to Mrs. E. Williams, Attorney-at-Law in 1987 when the
plaintiff came tc the office alcng with his daughter, the defendant

she

]

and 2 witness. She tock instructions from the plaintiff an
prepared a will.

¥y conclusion cn the evidence is that the <efendant fails
to remove the onus arising from the presumption ¢f undue influence.
1 am satisfied on the evidence that she exercised z Gominating
influence cver her father and particularly since he tock unto himself
a2 new wife. She wanted to ensure that his wife wculd nct benefit
from the property. Her evidence in relation to the sum she paid
the ccntractor for the repairs lacked credence. Indeed she has
failed to produce any supporting evidence. I ¢ not accept that

she paid more than $20,00C for the repairs and I so f£ind.



Submissions by Counsel

Mr. Dennis Daley {.C. made the following submissions on behalf
of the plaintiff. The plaintiff signed a cdocument purporting to
bhe 2 repayment of lcan, cocnseguently the transfer would not be his
document.

Plaintiff had reposed his trust in his daunghter at a time
when he lost his rocf and was seriocusly ill therefore there was a
presumption of undue influence. There was @ lack of indepencent
advice coming from the Attorney-at-Law since the transfer of the
property was to the manifest disadvantage <f the plaintiff.

Mr. Eectcy Robinson made the following submissicns on behalf
¢f the Defencant. There is nco evidence that the defendant is in a
c¢ominant positicon in relaticn to plaintiff. Further she is not
capable of exercising dominating influence.

Where there is no evidence cf actual fraud then the Court
cught not to set aside registered title on basis of undue influence.
In proving undue influence the Court must be satisfied that there
is fraud. A pumbexr of authorities were cited.

The plaintiff cannot rely on principle cf non est factum
since he cannct show that he signed a document radically and funda-
mentally different from the one he intended &0 sign.

Plaintiff knew what he was doing Lecause he always had the

intenticn of giving property to his daughter by will.

The defendant®s daughter had procured her father®s agreement
by inducing him to sign a loan document.

There was a lack of adeguate understanding by the plzintiff
cf the nature and effect of the transfer <f his title as well as
the nature of the dccument of transfer.

The Attorney-at-Law had no sufficient knowledge of the
relevant facts to enable her tc give an informed and competent
advice tc the plaintiff.

211 the legal fees were paid sclely by the defendant and
that being s¢ she must e taken tce have represented the plaintiff.

The Attornev—at-Law failed to take reasonakle steps tC ensure



that the plaintiff had independent legal advice in light of the
apparent conflict of interest.

The ccnsideration of $15,000 was not paid cover to the plaintiff
in respect of the transfer.

Befcre dealing with the law relied upon for the purpose of
establishing these contentions it will be ccnvenient to examine the
relevant prcovision of the statute dealing with a registered certifi-

cate ¢f Title.

Sec. 16l Registraticm of Titles Act

Nc acticn of ejectment or cther action, suit cor proceed-
ing, for the recovery of any land shall lie or he sustained
against the perscn registered as proprisetcr thereof under
the provisions of this Act except in any of the fcllowing
cages that is to say -

(a) - (e} ...

{&) the case cf a perscn depxived of any land by

fraud as against the perscn registered as proprietor
£ such land thrcugh fraud, or as against a person
deriving otherwise than as z transferee honafide

for value frcm or through a perscn so registered
through fraud.

(e} - (£} ......

And in any other case than as afcresaid the production of
the certificate ¢f title or lease shall he held in every court
tc be zan absolute har and estoppesd to any such action against
the perscon named in such “ccument as the Drovurietor or lessee
cf the land therein described, any rule <f law cr eguity to
the ccntrary nctwithstanding.®™
Turning tc guestion of fraud, the section appearsAto show

that fraud means actual fraud, i.e. dighonestyTf scme sort and not

what is called constructive or equitable fraud. See assets _Company

Limited v. Mere Rcihe and QOrs. {1905} aAC. 176.

\

In alele v. Heoniball etal <C.A. 111/8% {(unreported) 14/3/81

Carey J A. Jdelivering the Jjudcment of the Cocurt said at p.24.



"Fraud is infinite in its wvariety,
and must involve a deliberate or
conscious act of dishonesty on
the part of the registered proprie-
tor.*®

I turn now to examine the fundamental propositicons of law
relating tc this transaction.

Hon est factum

Non est factum can conly apply if the dcocument actually
signed is fundamentally different from that which the person

intencded to sign. See Saunders v. Anglin Building Scciety 1870

3 AER 961. *This defence is asserted against a party to the
transaction who is aware of the circumstances in which it came to
be executed and who knows {because the Jdocument was signed on his
representation} ©f a reascn to suspect that it was executed under
some mis-apprehension as to its character. In such a case the court
must give effect to the policy which reguires that a perscn should
not be held tc 2 kargain toc which he has not brought a consenting
mind for there is nc ccnflicting Cr countervailing . consideration
to be accommodated - no innccent perscon has placed reliance con the
signature withcut reascn to doubt its walidity. Such a perscn was
therefcore misled in signing a2 document which was fundamentally
Cifferent frcm that which he intended to sign,‘Q
The Claintiff being illiterate was duped by the defendant
to attend at the Attorney’s <ffice to sign a lcan document. That
in s¢ signing the plaintiff was not guilty of any negligence or
— even carelessness in not cbtaining independent legal advice before
signing the documents since the defendant could not rely upon her
cwn trickery and Jeceit ©0 gainan advantage. The defendant knew
that the plaintiff was unaware cf the nature cf the dccument which
he signed.

Noetwithstanding the evidence of Marcia HoLyn, Attorney-at-Law
the defendant had earlier misrepresented to the plaintiff the true
state of affairs by telling him he was gcing tc sign a lcan dccument
which causechim t¢o transfer his entire real estate.

Uncdue Influence and Misrepresentation

The learned authcr of Canadian Tcorrens System 2nd Editicn

at 2.236 in dealing with the topic of Duress and Undue Influence



had this to says:-

"Duress and Undue influence are
species of the actual fraud
reguired under the Acts to
invalidate a certificate of Title.®

In the House cf Lords judgment cf Barclays Bank v. O’Brien

{1883) 4 ALL BR 417 Loxd Browne-¥Wilkinson in dealing with the
rrinciple of undue influence had this to say at p.431:-

"In addition to the cases of
cchabitees,; the Jdecision cof the
Court of auvpeal in Aven Finance
Company Limited v. Bricfger (1985)

2 AER 281 shows {rightly in my
view} that cther relaticnshirs

can give rise to 2 similzox result.
In that case a son, by means of a
misrepresentation, persuaded his
elderly parents to stand surety
for his debts. The surety chliga-
tion was held to be unenforcealble

Ly the creditor inter aliz because
tc the bank's knowledge the parents

rusted the son in their financial

Cealings. In my judgment that case
was rightly decided......"%

Given that the plaintiff repcsed trust in the defendant during
his illness and while his house was in disrepair, I hold that
the presumption of undue influence arises from the evidence cf
the relationship between the parties. Further the transaction
leading to the transfer itself was wrongful in that it constituted
an advantage taken ©f the person subjected to the influence which,
failing proof to the contrary was explicable ¢nly cn the basis that
undue influence had been exercised t¢ procure it.

The evidence makes it abundantly clear that the daughter
exerted a dominating influence cver her elderly ailing impecunious
father xright up to the time when the property was transferred.
Both father and daughter stocd in a fiduciary relaticnship with
each <ther and accordingly the property cf the plaintiff was procured
by the undue influence c¢f the defendant. I conclude that the plaintiff
had been induced to transfer his title in the property of his daughter
by her falsely representing to him that he would be signing a lcan
Gocument.

Manifest Disadvantage

The authorities clearly show that the transaction constituted

a disadvantage sufficiently sericus toc require evicence tc rebut



the presumption that in the circumstances of the relationship
between the parties it was procured Dy the exercise of undue
influence. This present case fits well intc the principle which

Lord Denning MR. stated in the case of Llcyds EBank v, Bundy 1974

3 ALL ER 757 at p.765 on ineguality of bargaining power:

"By virtue of it, the English law
gives relief to cone whe without
independent advice, enters into
a contract on terms which are very
unfair cr transfers property for a
consideration which is grcessly
inadeguate when his bargaining
power is grievously impared by
reascn cof his cwn needs cr desires,
or by his own ignorance or infirmity
coupled with undue influences or
pressures brcught to bear on him by
or for the benefit of the cther.”

In ¥aticnal Festminster RBRank v. Mozgan {1885) 1 AER 821 it was

cecided that a transaction could not be set aside on the grcund cf

undue influence unless it was shown that the transaction was to the

disadvantage of the perscn subjected to the dominating influence.
Lord Scarmen in his Jjudgment at 1.822 put the matter thus:-

"The wroncfulness of the transacticn

miast therefore be shown: it must ke

cne in which an unfair advantage had

been taken of ancther. The doctrine

is not limited to transaction of gift.

A relaticnshipy can become & relation-

ship in which one party assumes a role

cf dominating influence over the cther.

In Pcosathurari case, the Board recognised
that a sale at an undervalue cculd be

a2 transacticn which a court could set
aside as unconscionable if it was shown

or could be presumed to have been grocured
by undue influence.”

In the instant case the consideraticn of ($15,000) fifteen
thousand dollars was never paid to the plaintiff. The correct
market value was 3%300,000.00. The terms of the transfer were in
fact highly disadvantagecus to the plaintiff, having regard to the
market value cf the premises which is now stated as $2.31H.

Independent Legal Advice

Where an avbharent disadvantaged party receives independent legal
advice the presumpticn of undue influence may be rebutted. The advice
which is given must be well informed having regard to all the

relevant circumstances «f the case and the adviser must act sclely



in the interest of that party.
The Privy Ccuncil
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>eal in Inche Noriah v.
Omaxr 1928 AC 127 is instructive.

4 malay woman, who was of gxreat
age and wholly
a deed of gift

Shaik &llie Bin

illiterate, executad
affairs.

of landed property
in Singapore in favour ©f her nephew
whe had the management of all

11 her
Before executing the deed
the donor had independent advice from
a lawyer who acted in good faith.

He was unaware, hcwever, that the gift
constituted practically the whcle of
the <Jonors property, and ¢id not bring
home tco her mind that she zould more
rrudently and egually, benefit the
donee by bestowing the property upon
him by wilil.

Held that the gift should
arose was not rebutted.®
Loyd Hallsham L.C. in

be set asidfe, as the presumption which

made refercnce a2t p.134 to a2

®"T take it to ke

=3

-

delivering the judgment cf the Court
in the judgment c¢f Turner L.J. which I think is apposite:

L

passage in the case «f Rhedes v. Bate

principle of this Court th

well established

at perscns
standing in. a confidential relaticn

towards others cannct entitle them-
selves to hold benefits which those

cthers may have conferred upon them,
unless they can show to the satisfzac~

had competent and independent advice
in conferring them.®

CTn

tion <f the Court that the persons by
whom the benefits have bheen

ferred

was nevertheless paid solely by the Jdefendant.

¥rs. HoLyn, the Attorney, who purported to act for the plaintiff

The conclusion
relevant circumstances and must be

]

-

appears to be inescapable, that she was the agent <f the defendant.
—~

Independent advice must be given with a kncowledge «f all the
the transfercr

f a nature that any competent
in gocd faith.

and honest adviser world give if acting sclely in the interest cof
However,

In the Dresent case I have no dcoubt that Mrs. HoLyn acted
she was nct made aware of
—laced in

fact that the property which was being transferred
the transfer.
completed

plaintiff

the material
for a paltry sum
constituted 2 commercial interprise far in excess «f the ccnsideration

In the haste in which the transacticn was
she failed to consider the very important fact that the

could mcre prudently and equally effectively have henefitted



the defendant without undue risk to himself by advising himito x
property during his life and bestowing it upon his daughter by will.
She apparently did nct address her mind to the possibility of

fraud, undue influence, ncn est factum cr manifest disadvantage

but rather tc the plaintiff’s capacity tc make the transfeﬁe

Conclusicn

I have carefully considered the very able and exhaustive
arguments cf the learned counsel ¢on both sides fer which I ém gratefrl.

In my judgment the plaintiff has estallished misrepieSentaw
ticns macde to him by his defendant dauvghter and that she had
exercised fraud and actual undue influence on her father tc procure
the transfer. The Attornev—at-Law had not acted con behalf of the
plaintiff and due tc the lack ¢f independent legal advice the
transaction was manifestly disadvantageous to the plaintiff.

In the result I woeuld give judgment to the plaintiff and
ocrdexr that transfer KC.475270 registered 21lst Ocitcber 1538 be set
aside and the Jefendant crdered to re-~transfer the land tc the
rlaintiff. In the event cf failure by the defendant to effect
the transfer to the plaintiff, the Registrar cf the Supreme Court
Le empowereld to sign the necessary transfer.

Based ¢n the admission of the defendant z total sum of $66,000
was paid Lo her for rental of the Tremises from September, 1988 to
March 199%94. I find that $30,000 waspaid tc the contractcr for
repairs hence I order that the amount of $36,000 be refunded.

An Injunction restraining the defendant from interfering

with premises and or from intermeddling with any of the tenants

thereon is crdered. There will be Costs &0 the plaintiff to bhe




