On the 7th October, 1668, the respondent S, G. Robinson entered

into a subscribers service contract with the appellants the Jamaica

at Schedule 'A' of the Kingston and Saint Andrew Teleghone Licence 1925

- Telephone Comparny Ltds., in the form and on the conditions prescribed

and the Jamaica Island Televhone Licence 19%5 in respect of business

premises occupied by the respondent at & Alton Villa Road, Kingston.

At the 8th of Harch, 1969, the respondent being in default in

_the payment of moneys due under the contract to the extent of £4,13/-

- the appellants caused a notice. describesd therein as a Disconnect lotice

bearing
"balance
paynent was received or suitable arr

cettlement of that account his t

‘on the 20th Harch, 1969, On
paid the sacuat stated on the

-

at the aforesaid date was £4,13/= and informing
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that date to be sent reminding the respondent that the wnmai

%)

engenents were nade for the

the 19th March, 1959, the rezpeandent
Disconncset liotice. i the searnwrile ©

sun of £1.10/= rentzl wunder- the conirazct for the accountinz period
. / _ .

a

him that unlieszs

e discontinued
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‘removad. a6 was thelr practi

advance) had become payable on the 13th ¥ T*ch,.1969. On the 21st

Harch, 1969 the appellants caused the respondent's telephone connection

« to be severed on the ground that the respondent was in default in the

ni

payment of the amount stated in the Disconnect Notice. Upon ascertaining
thet the respondent had in fact paid that amount on the 19th March) 1969,

the appellants caused the connection to be restored after a lapse

of some 8 hours. The respondent'fhereafter instituted a claim against

.the appellants in the Resident Magiutrate's Court for the parish of

’

Kingston to recover the sum of £150 as damages for bréach of the
service contract. The learned Resident Hagiétrate in finding forvthe
respondent and awarding him fhe sun of £20 as damageé hel& that the *-
Disconnect Notice was an indépéndent contract and that the appellants
in causing the respondéntls.telephone service to be sévered were in
breach of that contract. |

This appeal against the learned Resident Magistrate raises a point

of considerable importance both to the appellants as licensees and to

- service subscribefs.as to the true nature of Disconnect Notices and the
. . . '
effect, if any, they might have upon the terms of such service

‘contracts,

. The apgellants in causihg the respondent's telephone connection
to be severed purported to act under clause 5 of the service contract.’
Clause 5 in so far as it is material to this matter provides as followsi-
# 5, I (the respondent) shall be liable at any time angd
witoout notice, to have my telephone connection severed
and my telephone removed in any-oﬁe or nore of thé folléwing
events -
(i) If there shall be any aefault in the paynent gf
. 2ny money due kereunder;"
it ié common ground that at the 3th March, 1969, the respondent was
in default in the payment of the amount of £4.13/- inder the contract.

Ye was, therefore, at that date under c¢lause 5 Iiable at any t

without not
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severed and his televhons

<
& .

¢ in the case of defaulting subscribers

the appellants carsed a Disconneet Notice to be sent lhe respondent in
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of the Disconnect liotice the following:~-
* Dear Subscriber, ' L , -
" We realise that certain c¢ircumstances might prevent

you from paying your account on time, If you have questions

>

about the service for which you were billed, or if you ., -
wish to make payment arrangements, piease call our
business office and diséuss the matter with your service
_represéntative;" |
Iﬁdeed the Disconnect Notice was in the standard printed form of
_such noti&es with the amount of the unpaid balance £4,13/~ as at the
specified date, 8th March, 1969, and the proposed discontinliance date,
20th March, 1969, typed in. It.is to be observed that severance of a
subscriberts teiephone connection and fhe removal of his telepﬁone
under clause 5{(i) of the Service Contract does not necessarily bring
the éontract to an end for Elause 6 provides that upon action being
taken‘by the appellanté under clause 5(i) the subscriber's telephone
service may be recognected upon payment of a reconnection fee of 10/-54

-

plus all outstanding charges.

-

It is necessary to understand what the terms of the Disconnect

" Notice sent to the respondent mean in the context of the terms of the

service contract. Ahs has already been stated at the 8th March, 1969,.
the respondent was alréady in default of payménts”of moneys due under
the contract and the appellants were entitied,to, under clause 5(i)

‘to sever his telephone éonnection. The appellant did not se§er tae
respondent's telephone connection but instead b& the terms of the
Disconnect Nﬁtice they‘told him that ke had until the 19th‘March,'l969,

"to pay the amount stated therein or to mz%e satisfactory arrangenents

for payment of the same failing which his telephone connection wounld be

severed, Payment was duly nmade by the respondent within the time
specified in the Disconnect Hotice 2nd despite this the respondentls

telephons connection was severed. Counsel for the appellants, lMr.

Ttarhenoson aubnits theat $he D ’-’.“CO"‘,",()""' Vetrins wan 4 mer Andn conra

S LRGIG UGNy Thbabl e LIZG Ll Mo DALCY HNOTLACS WAas a mere .LL].CI.\.L_;\CA_.L;V
‘granted the rezpondent znd a3 such wes not intended to and aid not .
affect the legal relztlions Eetweej the partics under the zerwice contra
¥r, 3teghengen . Lrgss that it is nct conpetent for the rcqunﬁfnz o
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that the Disconnect Notice is in effect a waiver of the strict

~until the 20%th March, 196G, and that if the ‘amount stated in..the —.

seek to found a claim upon the basis of a mere induvlgence, The

pr1n01p1e of promissory estoppel could not therefore be invoked by the

" respondent to prevent the appellants from relying upon the strict

terms of clause 5(i) of the service coniract.

Mr. Winston McCalla for the respondent on the other hand éubﬁits'

provisions of clause 5(i) of the service contract and the respondentts

¢laim is upon the service contract with the strict provisions of clause 5(1i)

waived and is not a clainm ﬁpon a proaise or reppgsentation nmade by the

appellants and as such there is no question of the respondent invoking

el

the principle of promissory estoppel. -0

-~

It will be observed that Mr, McCalla did not seek to support

" the learned Resident HagiStrate's finding that there was an independent

contract created by‘the Disconnect liotice. I think Mr, McCalla was
right in so doing. However; I doudbt that there was in any true senée
a waiver of the strict terms of clause 5(i) of the service contract,.
The true position I think is that the appellants represented to the

.

respondent that the strict terms of clause 5(1i) would be held in abeyance

‘Disconnect llotice were soorer paid or satisfactery arrangenments made

before that date for paymenti of that amount these strict terms'would not

be invoked, Dispite Mr. McCalla's disavowal of the anpllcabﬂllty of the

principle of promissory estoppel to sustain his contention that in

" relation to payment of the amount stated in the Dlaconn »ct Notice the

appellants could not insist on their strict rights under clause 5(i) of

1
o

the service contract, it would seem that his contention must eventually

. ¥
rest upon that principle.

By

In dezling with |

the conteations advanced by counse el it is thervlore
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" penalties or legal forfeiture = afterwards by their own act

or with their own consent enter upon a course of negotiation

which has the effect of leading one of the parties to supnose

.that the strict rightis arising under the contract will not be
<;)' 3 - enforced, or will be left in suspense, or held in abeyance, the

:
<

. person who otherwise might have enforced those rights will not be j
allowed to enforce ti 18 wvhere it would be inequitable having
regard to the dealings which have thus taken place'between

the parties.”

In the case of Birmingham and District Land Co. v. London and

North Western Ry. Co. (1888) 40 Ch. D. 268 the principle was

Y.
interpreted by Bowen, L.J. at page 286, as follows:=

" .. if persons who have contractual rights against others -

induce by their conduct those against whom they have such

rights to believe that such rights will either not be enforced,

or will be kept in suspense or abeyance for some particular

tlme, those persons will not be allowed by a Court of Eq uity

"% to enforce the rights until such time .has elapsed, without
at all events placing the parties in the same position as they
(:7 o were before." S ' ‘ ' f

Denning L.J, in Centrzl London Proverty Trust Ltd. v. Hich

Trees House Ltd. (19%7) X.B. 130 at page 136 stated the principle

in the following terms:~
" .. a promise intended {o be binding, intended to be acted on,
and in fact acted on, is binding so far as its terms
properly apply."
It will be observed that in the High Trees case Denning L.J. @id hot

(«“ refer to the need for the actor suffering any detriment i.e. altering

‘his position, In Rici kards V. Ovpenhein n (1950) I. K.B. 610, vhere the

.J

-

- L

High Trees dectrine was applied there was in fact detrimental reliance

on the rrpresentation made by the defenfiant in that case. In Tool i

59 R,P.0. 108 ab page 112 {zirat sction Deviin, J. enunciated the
-
princinle in the following termui-

. ] LN, de PR e e K LI oot . [
The rule thot protecis z vparty, in circumstances such as
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Y thought right that a men Tho had indicated that he is not

to insist upon his strict legal rights, as a result of which the

v

other party has altered his position, should.be ablz to turn

around at a minute's notice and insist upon his rights, however

inconvenient it may be to the party who thought he was °

temporarily relieved, Bauity requires that he should give

reasonable notice that he is going to resume his strict rights."

In the Court of Appeal both Somerwell L.J. end Cohen, L.J, -

approved this reasoning and were of the opinion that the principle as

laid down bv Lord Cairns and Bowen L.J. was anpllcable. In the second

action (1955) 2 All E,R, 657, the principle in Hughes'! case was not ..

directly in issue but it was discussed by some of the law lords without

disapproval. Viscount Simonds expressed some doubt at the omission of

the element of detriment from the formulation of the principle by

Denning L.J. in the High Trees case and as restated by him in Combe v. Combe

(1951) 2 K.B. 215, Lord Tucker on the other hand expressed some doubt

~ Council said:=

concerning the correctness of the Court of Appealt's decision in the first

- ,

- case in“respect of the question of proof of detrimental reliance.

In Emmanuel Ayddeii Ajayi ve R. Je Briscoe (Nigeria) Lid., (1964)

.3 A1) E.R. 556, Lord Hodson in deliverinz the opinion of the Privy

M Their Lordships are of opinion that the principle of law as

defined by Bowen L.d. has been confirmed by the House of Lords

2

in the case of the Tool Metal Manufacturing Co. Lid. v. Tungsien

Electric Co, Ltd, where the authorit ies were reviewed, and no

encouragenent was given to the view that the principle was capable
. ‘ \

of extension so as to create rights in the promisee for which he

had given no conuldera ion, The principle which has bee

described as quasi estoppel, and perhaps wmore aptly as promissory

estoppel, is that when one party to a contract in the absence of

el ot IR - s N PR I
fresh consideralion azgress not o enforce his righis en cguity
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will be raised in favour of the other pariy. Tris equity is,
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however, subject to the gqualification =~
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- were earlier paid? I an unable to see that he did so. While it is true
‘There was not g fittle of evidence that he altered his position by reason

the principle of promissory estoppel had the appellants sought to enforce

~appellant from raising a defence which they could otherwise have raised

‘they could rely on the teras of clause 5(i) to defeat the respondexnt!

‘giving the promisee a reasonable opportunity 6f
resuning his po sition; )
(c) the promise only becomes final and irrevocable if the
| promisee cannot resume his positione"
It would seem that there is a strong current of judicial opinion
thﬁt a nécessafy element in the operation of the principle is that the .
other party - the promisee ~ has altered his position, upon “the falth of

éhe prcmise.s With that view I am respecffully in agreement.

Can it be said that in the instant case the respondent altered his

position in reliance upor the promise contained in the Disconnect Hotice

L3
not to disconnect before the 20th March, 1969, if the amount stated therein

i
that he made the'payment in consequence of the receipt of the Disconnszct ‘\
|

NHotice he only did after default what he was bound to do in any event.

of the receipt of the Disconnect Notice. He could not therefore rely upon ]

i
the strict terms of the contract and it follows that he can invoke no such
principle to bar the appellants from raising a defence which they could '

otherwise have raised to his ¢laime. Had he been able to rely upon the .

principle by way of defence he couwld also have invoked it to bar the

S

to his claim for his clainm was founded upon the service contract and not w
. PN

the appellants! promise., Cf. Bruner v. Hoore (1904) 1 Ch. 305 at page 51#

per Farwell J. and Hartlsy v. Hymens (39 20) 3 K.B. 475, at page 4ok ne;
McCardie J., cases decided upon the old common law principle. : - !
There is, however, a good answer to the appellants! contention thatl

vai

claim. Admittedly there was default on the part of the respondent in tke

[ ¥ & Ly v < PN TP U LoV a2 . h
payment of the amcunt staled in the Disconnect Hotice as moneys due under
e Lo o de - R " ; vy ot . 2% TN ~ LY, SN W4
vhe coantract, «ucen this cmount vwas paid on the 19th ¥arch, 190692, the defounld

. . o . R o2 . - K-
WAL The respondent was no longer in defaull dn the paymeat of
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that amount and the appellonis could not V31 1dly on the 2lst Mareh, 1862,
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seel to sever the respondentts telepnons connceition on the growmd of defsuil
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words "shall be liable at any time! in the first line of clauze 5,

Those words in my view nmight entiile the appellants to sever a subscriber's

telephone connection and to remove his telephone at any time while a

<:v _ de?ault in the paynment of any nmoneys due under the service contract siill
subsists but cannot entitle nin to do sc after the default has bééﬁ remedied.?a
However, it was urged on behalf of the appellants tnat in any even* \
the sum of £1,10/- rental payable in advance for the period 13th March =~
12th April, 1969, had already become due and remained unpaid ab the
21lst March, 1969 vhen the appellants.caused the respondent's telephone

connection to be severed and it was contended that they are entitled to

rely upon that fact in answer tq the respondent's claim even though the °

(\J) - . act complained of by the respondent was not done in reference thsreto or in

reliance thereon. The question to be answered in this regard as I apprehend

ta'e

it is this = was there default in the payment of the sum of £1.10/~

. payable in advance under the contract? - I - B
" By clause 1 of the service coniract the r35p§ndent undertook to pay
on the first day of eaca accoun ting period-aftgr the first accounting reriod J
(in this case it was agreed that the 13%h Harch; 1969 is the material date
E in this<regard) the sum of £1.10/~ together with all sums which shéll have
| accrued during the previous accounting period in respect of local toll, trunk
or international calls. There was evidence adduced at the hearing vefore the‘
learned Resident Magistrate that in préctice a monthly statement of account

would be tendered a subscriber by the appellants which would inform the

subscribef of these charges znd that upon such an account péyment of the
. amounts gpaycble under clause 1 would be made by the subs crlber. See alsé
clause 17, The respondent testified that as at the 2lst March, 196G ke
<,1 had not yet received a statement of account in respect of his liabilit
- to payythe amcunts payable on th 3th March, 1969 under clause 1, and

this was not denied. The total amount payable under clause 1 on the

13th lMarch, 1969 could not be ascertained by the respondent withous the

e pmmrd et e Ly, e P T, . L D e vy e IR T,
ProviICAon b.‘" e i"id;_[.:e_i..LE,’.;.lbf; o sueh = stabenent ol account and Y.
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therzfors =n Inslicd conditisn rrecefent to the respondent Wwaing in | !
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()

s vy T e g e e o [RPOREI | FIR PSR, L ~ . e
sppelliznts would nrovide the necessory statement of zccoount. This
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having been done by the appellantis the respondents could not be held

to be at the 2lst March, 1959 in default in the payment of moneys
“due under the contract.

In the result I would dismiss the.appeal with costs to the

14 )

respondent affirming the judgnent cn grounds different from those:

relied on by the learned magistrate.

366
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as soon as the Plaintiif was in default in paying any

Notice in which to make payment) nullif

of £1,10/~ for rent.

. default in paying the £1.10/~ due

. for breach of the agreenent between the parties.

~noney due under the agreement,

rights should be avallable as a defence to

FOX Jedee
The Telephone Company had tho yight to disconnect the telephone

sus due under the

agreement. As at 8th March, 1969, this sum was £4.13/-; The Coupany

did not exercise its :ights to disconnect the telephone. Instead i% sent
out a "disconnect notice' to the Plaintiff who by payin fhe sunm of £4.,13/-
on the 19th March (one day before expiry of thé period of grace given by the
ed the right of the Company to

disconnect the telephone which came into existéncg with default in the pay-

ment of that sum. This default was therefore not available to the Company

as a defence to the Plaintiff's This is not an end of the matter,

action.
On 13th March, the Plaintiff became liable again for the payment
On the 21lst March when the disconnection was méde,
the Plaintiff was still so liable. The Company pleads this later default
as a‘défence to the Claim, in reply, the Plaintiff contends that in

disconnecting the {telephone, the Company had purported to act conseguent

. upon the Plaintiff's’ default in paying the sum of £h.l3/-, and not his later

for rent, which was still outstanding

when the telephone was re~connected on the afternoon of the 21st larch.

I cannot agree that because the Company purported to exercise a right which

~ had been nullified, it is thereby debarred from advancing a second valid

and existing right as a defence to the claime. The zction is for demages

,The breach alleged is

unlawful disconnecticn of the Plaintiff's telephones In accordance with
Clause 5 of the agreement, the Company is entitled to disconnect the

telephone without notice to the Plaintif? upon default in the payment of agy

and unless the Company is estopped by its
conduct from insisting on its st

ng trict legal rights under Clause 5, these

the claim. Is the Company so

eatopped?

e
I
&}
e

In wy opinion, it It is estopped by the system uwhich it

has introducsd for the colleciion of amouats dus under the agreensnt,
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anount of the bill which was previeusly

"disconnect notice! follays in which the subscriber i
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ent is not paid by a stated date,
the telephone will be disconnecteds In effect, the Company promised not

. ’ . ; .
to insist on its strict legal rights under clause 5, and assured’ the

s

subscriber that disconnection of his telephone for defauvlt in the payment of
moneys due uhder the agreement, would occur as a final step in a series ofi

gtepé designed to inform him of the‘améunt,due, and to give him a reascnable
time to make payment., Counsel for the Company contends that this promiée

is without consideration and therefore unenforceable, It is trus that

.absence of consideration for a promise of this kind created theoreticel

difficulties over whiéh the common law stumbled for centuriés. But withi;
the past'centu?y, as a result of increasing recourse to a principle of
equity, these difficulties have all béen swvept away, and the fact that, as
in-this case, there is no consideration to support a promise to Var& the
agreement does not necessarily have the effect of nullifying the promise.

The Company intended its promise to be acted upon. The Plaintiff acted

"upon itspromise., He waited to be informed by -a bill of the amount due

and owing under the agreement, and took advantage of the time for making

payment which was allowed by the system of sending a "disconnect notice',

" The Company will not now be allowed to go back on that promise. This is

s0 becagse of the equitable principle to which I have reférred and which
has been stated by Denning L.J. in Combe v, Combe (1951) 2 ¥X.B. 215, at
220 as follows:e
! eees where one party has, by his words or conduct, made to
the othexr a pronise ofvassﬁrénce which was,intendedlto effect
the legal relations between thenm and to bebacted on accpidingly,
then, once the otlhrer porty has taken him at his ﬁord and acted on

it, the one who gave the promise or assurance cannot aftervards

-

lous legal relations as i

<

be allowed to revert to thes pre

]

ne
such prouise or assurance had besn mede By hiwm, but he must

2 oy o J A . e K
accent thedir lagal relolticons sublis

he himsell has so intreduced, even Though it 1is not suprporiad,
in point of law by "any consideration buit only by nis word."
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Counsel for the Convany aubndited that the yprinciple cannci he
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make use of the doctrine of quasi-estoppel as a cause of action, when o5

Combe v. Combe shows, it is available only as a defence, In Combe v.

.Combe, there was no consideration for the husband's promises to pay his’

wife £100 a year free of tax, and so the wife could not enforce this promise.

@

The équitable principle stood alonee. It was thought to give a caus§ of
action in itself., The trial judge was of.this view. He applied %éé
‘prinCiple stated by Denning J« (as he then ﬁas) in'the High Trees case
(19#7) K.2. 130 - the same principle stéted by Denning L.J. which I h#ve
quoted above., In his judgment in Combe v, Combe, Denning L.J. continuéd

by explaining that the principle Ycan never do away with the necessity of

consideration when that is an essential part of the cause of action. .The

doctrine of consideration is too firmly fixed to be overthrown by a side=wind.

Its ill~éffects have been largely nmitigated of late, but it still remains
a caﬁdinal necessity of the formation of a contract, though not of its
modification or discharge". This staterment recognizes the difference
between an agreement in which there is no coasideration and one in uhich

there is consideration. In the former, the doctrine of cuasi-estoppel

- is available only as a defence to an action on the agreement, In the latter,

it may also be used to supply the element of enforceability of a promise

to modify or vary the original agreenent where the pronise is given without
v o A o

' consideration moving from the promisee., This situation was discussed in

Charles Rickards Ltd. v. Oppenhaim (1950) 1 K.B. 616, There, the defendant,
buyer of the body of a motor car, waived the stipulation in the original
éontréct which made time the essence., If the body had been coépleted
within the extenced time, the defendant Woﬁld have been estopped from
denying'that the contract had been performed. In the course of his
judgment, Derning L.J. stated the rights of the plaintiff seller at
pe 623 (iBid) -

w ¥ the defendant, as he did, led the plaintiffs to believe

that he would not insist on the sitpulation as to tinme,

£ they carried out the work, he would accept it,

e

and that,

-
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and tkhey did
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Yhis conduct he evinced an intention to affect their legal

relations. He madey; in effecty; a promise not to insist on. |

his strict legal rights. That promise was intended to be

,<;;\_ : ‘aéted on, and was in fact acted on. He cannotyafterwardS‘ii
. _ o e }
go back on it." | | R
The Company was not entitled to disconnect the plaintiff's
telephone without giving him notice of its intention to resuﬁe the strict
legal. position described in clause 5 of the agreement. Such a notice j
was not given. The disconnection was therefore a.breach of the ?
‘ agreement for which the Plaintiff shouid be able to maintain an ',
’v<‘ﬂ' ~ action of damages. ‘ o _ ' ;E
) The appeal should be dismisseds : S
o
.?
o
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S;‘IITH JQA. b4
On 7tk October, 1968, the defendznt compan# agreed wi?ﬁ the
plaintiff for the supply to him of telephone services at Yo. 6 Alton

Villa Road, Kingston, where the plaintiff carriedcon business. The

plaintiff said he was a landlord bailiff, rent collector and private

detective. The agreement was in writing.

In March, 1969, the plaintiff received a notice from the defendant

éompany, called a "disconnect notice', which stated that as at 8th March,

1969, there was an unpaid balance of 54;13/- on the plaintiffls account

~and that unless payment was received or suitable arrangements made for

o ) ¥
settlement of the account telephone service would. be discontinuved on

20th March, 1969. On 19th March, 1969, the plaintiff paid £4°l3/; into
the defendant company's offices and was given a receipt. On 2lst March,

1969, the plaintiff's telephone service was disconnected, The plaintiff

's2id he was without this service from 7.00 a.m. until 4.00 p.m. on the

.game day, when the service was restored.

The plaintiff brought an action against the defendant company in
the Resident Magistratetl!s Court for Kingston, claiming #150.0,0 for breach
of the agreenment to proﬁide him with telephore services, At the trial’

the defendant company contended that there was no breach of contract, the

act 'of the company in disconnecting the telephone being within the scope

of the written agreement, The learned resident magistrate held, on the

authority of Delassalle v. Guildford. (1901) 2 K.B. 215, that the

fidisconnect notice! was an independent contract between the parties and

that the defendant company was in breach thereof. He gave judgment for

the plaintiff for 34%0.00 and costs.

~

On appeal by the defendant conpany, it was contended that the

learned resident magistrate was wrong in law in !

[Y

=2

(3

olding that the

2

notice was an independent coniract as there was no consideration for it

noving fron the plaintiff. This contention is clearly right and it was
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grovnd, Leoarred counzel for the plainiiff, however, subniited that the

L2
.

"disconnect notice!! amounted to a forbearance or wgiver by the dofendant
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company of its strict rights undex the agreezent and, in elfsct, thal tue
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plaintilff was eabiitled to succeed as there.was a breach of the ogreement
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‘Western Railway Co. (1888), 40 Ch.D. 268 at p. .286:-

a5 waived or as varied by the waiver.

Clause 5 of the agreement between the parties provides that the
plaintiff shall be liable at any time and without notice to have his

telephone connection severed and his telephone removed if there shall

-

e

be any default in the payment of any moneys due uander the agreement. The

plaintiff‘does ndtrdeny that the sum of &4/13/= becazme due and payable on
;Bth.February, 1969 ( see clzause 1(b) 6f the agreement), | Under clouse 5
he; therefore, became liable to have his telephone service disconnected«
without notice from 1lkth February. But the defeﬂdant company's wiitness,
Lloyd Barrett, said that when a subscriber does not pay his bill he is
sent a disconnection notice telling him the amount he is to pay. He sz2id
fhe systém is that when the anount is peid they do not disconnects

I agree with the subnission that the "disconnect notice" constituted
a'waivér of the defendant company's strict rights under clause S‘Of.the
sgreenent. The equitable principle affectiﬁg walver was stated thus

by Bowen L.J, in Birminghanm & District Land Co, v. London & lorth

. "II persons who have contractual rignts against others induce

by their conduct those against vhom they have such rights

’, -~

to believe that such rights will either not be enforced or

-t

will be kept in suspense or abeyance for some particular tinme,
those persons will not be allowed by a court of egulty to enfoirce

the rights until such tinm

o©

has elopsed, without at all events
placing the parties in the same position.as they were in before.!
In conmenting on the above statement,; thelearned authors of Cheshire &
Pifoot'!s, the Law of Contract (6th éan.) said, at p. 47k .
Iy short, a voluntary concession granted by one party, wpon

Y

- the feitha of which the other may have shaped his conduct,

. T e NN T SO R o Tl . s ey tm - Y ey . A S T
Learned Coungsl o 08 AeIlndsint Collnany SUORLUS, NOWAVEeIN, Cievl

. L [ ST | PR S, Yo . S A N R . AL
granted the notice amounts to a walver, this doss nol give the plaint
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"It may be said, indeed, that consideration is sbarcelj W
.. 'f . re}GVant, since waiver concefns the modification or ‘
(v). ' .discharge of ; contrazct, not its formation. In éffect, the ﬂ
. . £y |
waiver is zlways pleaded by way of defence; it is set up, ° }ﬁ
.
~not as the foundation of an action for breach of contract, %
_ But as an answer to the contention that‘thé letter of the ﬂ
B original contract must be observed.” !
’ 'But the leérned authors responsidble for this pasgage, in an értible in
| | 63 L.Q.R. 283, said as follows (at ps 300):e
5:_‘ ‘ MThe courts, in fact, have carried the doctrine of estoppel h
(») to its logical conclusion. If they are satisfied that
! there has been forbearance with regard to performance and o
! that one of the pafties has proceede& on the assumption é
’ that the forbearance is to be effective, they will not
allow the a;rangement to be repudiated., They have drawmn ‘
. no fine distinctions between waiver or forbearance and -
L= . h
variation, or, in this connection beiween a statement of %
r
(l*g . fact and a vromise de .futuro. They lay no stress on
o ) whether it was the plaintiff or defendant vho requested the )
forbearénce, or wﬁether the forbearance occurred 5efore or
after performance was contractually dune, or whether
considerétion has been givea, Further, the forbearance can
be used, as Bruner v. Moore ((190%) 1 Ch. 305) shows, as a
| weapon of offence, at any rate as a means of obtaining the
equitable renedy of.§pecific verformance.” g
<;,“ So, it would appear that there 339- circumstances in which a plainiiff g
can rely on waiver. |

A

In my opinion,y it is not nscessary for the plaintiff in This case

Y S S * JONUR. SR AR 2 s L.
to rely on the defendant compazuyts walver as the foundation of his ashior
for breach of contract. The way I sse iv is thist The defendanl combvany
gzived its risht te disconnect tho y»laintiffts telerhione fox the sum of
3\,

24,17/« which was due ond payable on 13th Feliuary, 1969 on condition thsi
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the plaintiff pay the ancunt due by 19th Harch, 19069, The plaintilf




N

right to disconnect the telephone,.which was postponed by the terms °
of the "“disconnect notice', was, therefore, extinguished from the

‘moment of payment. The company could not, thereafter; lawfully

dlSCOHnECb for the plaintiff's failure to pay the sum of £4,13/-. . ‘ | f\

At the trial and before us, it was sougﬁt to justify the ** f\

g R

defendant company's act in disconnecting on 2lst Maréh, on the grouﬁd
that oh.l}th March, 1969, a further sum of £1.10/~ became due and

payable under the agreement for rent and was unpaid on 2lst March. So, - ; ﬁ

it was said, on this date, there was an existing right under clause 5

to disconnect. The fact is, however, that the telephone clearly was

disconnected for the 34;13/-'whigh the company mistekenly thought was

still unpaid. This is so because, apart from the fact that the i

plalntlff does not appear Lo have received any bill for the £l 0/~ -

due on l}th Harch, the telephone was reconnected the same day it was

Ah\u\
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disconnected without further payment by the plaintiff, The fact of
reconnection without further payment ShowS;that the company was not
_»purportlna to exercise any rights in respect of +he £21.10/- then due, . \
In any event, in the light of the evidence given by Mr. Barrett, the | rm\
defendant cobpany's witness, fhe company's right to disconnect for this
sum could not have been lawfull& enforced on 2let March, The effect
- of-his evidence is that there was then in operation a general waiver
of the company's right under clause 5 to disconnect for unpaid bills
untll there had been fai lure to comply with a "'disconnect ndtice"; - i
No such notice had been served on the plaintiff for the £1.10/=. The
defend;nt éompany cannot, therefore, be allowed to rely on ihis
fight as an answer to the plaintiffls claim as the right was in
abeyénce on the 2lst Maxrch.
In ny judgment, in disconnecting the plaintiff's telezhone

.

service when its right to do so had ceased, the defendant company

counitted a breach of the written agreencnt which it had with the !
plaintiff. The foundation of the »laintiffts actlcn iz, thus, the :

-4

agreoment as it stood ordginally and nol as wailved by the coupany

the wailver wes spent by 2let Karch and was, there ore, irvralevant. S

~
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The learned res apdt opistrate found that the plaintiff suifered
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CQumage Lo the extent of $50.00 bocause of the disconnection. The
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company is, therefore, liable to pay this amount to the
‘plaintiff,

I agree that the appeal should be dismissed.

LUCKHOO  J.A.:

" ““The appeal is dismissed with costs $30.00 to the

respondent, -
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