O o A

(=
-

I¥ THE COURT OF APPELL

SUPREME COURT CIVIL ZPPEAL HO. 3¢/94 !

BEFOTZ: THE HON. MR. JUSTICE WRIGHT, J.a.
THEE HOW. MR. JUSTICE FORTE, J.k.
THE HON. HMR. JUSTICE DOWLER, J.h.
BETWEEH MAVIS RODNEY PLAINTIFF/APPELLANT
AND J2E RCDNEY-SERLE 15T DEFEEDANT/RESPORDEN
AKD LELEITH RODNEY-ROBERTS 2FD DEFEHL ALi/kESPOEDLNT

Deanis Goffe, Q.. and Michelle Henry,

instructed by Myers, Fletcher & Goxdon,;
fcr the appeilant

rafton Miller and Mancy andeyson,

inscrucced by Crafion Miller & Company,
for the respondenis

Novenber 7. £, 9, iU, 11 and Decenber 20, 1994

i P

URIGHT, Joi.s

Thig is an interesting case for nore reasons than one, thz
chief of which being that but for a guestion from the Bench a
very significant factor in the case would remain unappreciaced.

But more of thiz anon.

This appeal is from the decision of Chester Orr, J. delivered
February 25, 19%4,; in a trial which began on January 24, 1991,
Gismissing the appeliant's Originating Swmmons sSeeki ing the removal

of a caveat lodged jointly by the respondents against the regis

i)

\

rration of a parcel of land described as:

"goodl“ that parccl of land pazt of
St. Toclics in the parish of Clarendon
containing by survpy five acrgs twenty-—
two pcruhe& and three tenths of a pexch
of the shape and’ almen81on and butting
as appears by the Plan thereoi dated
the 13th Januarxy 1977 preparcd by
H.W. Irvinc, Commissioned Land Sulveyor
and lodged with Applicatcion Ho. 62884%2.
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: another interesting feature of thisrappeal 1s the fact that
while Mr. Goffe S§éﬁéﬂéhé”béttégwééft‘df five days urging his case
Hy., Miller spent but a brief time in responding as he chose to

concentrate on demeustrating that the caveztors had a caveatable
interest. He regarded the bulk of iMr. Goffe's submissions as

irrelevant to the real issue in the case.

The case is a sad commentary on how family relationships
can be soured and events take a different course from the provi-
sions made for smooth relationships to endure after the death of
whe head of the farily.

The laund in guestion is a portion cf the estate of

Henrietta Rodney late of Toll Gate, Clarendon, who died on

—

October 1, 1958, lecaving a Will dated ¥ebruvary 28, 1957, probate

of which was granted on April §, 1959, co Percival Rodney, her (n

e e,

son who was the scle executor named therein. For purposes of this

case, the relevant portion of the Will weads:s

BT GIVE AND BEQUEATH to my (Z2) Two Sons
James Rodney, Percival Rodney and (&)
cight daughters namely adlin Rodney,
Hilda Rodney, Lucille Rodney, Delacita
Rodney,; Lineve Rodney, Jane Rodney,
Gwendolyn Rodney and Clarita Rodney all
that portion of land kanown as Faddock
and situated at St. Tooliast, Tcll Gate,
Clarendon. Consisting of (1(7) one hun-
dred and seven acres of land to be ami-
cablzs handled and any proceeds from the
said land to be equally divided among
the (10) ien children menticned above.”

it was lir. Goffe's contention that this clause created a joinu
tenancy among the ten beneficiaries in the land. This is not a
view that I share but what is significant is that the beneficiaries
did not hold that view cither and it is, indeed, contrary to what
Percival Rodney did which action is sought to be perpetuated by
Hiavis Rodney, Mr. Goffe's client.

The land stretches along the main rocad leading from Toll
Gate to Clarendon Park for a distance of about 600 feet and about
200 feet frow the boundary towards Toll Gate there is a 24 feeu
wide reserved roaé providing access to the hinterland. The

cemaining froncage is roughly 400 feet.
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On January 13, 1277, the executor, Percival Rodney, had
commissioned Land Surveyor H. W. Irvine survey and cut off for
him, the executor, five acres and 22.3 perches of the land. That
area begen from the reserved road with z frontage of about 250
feot going towards Clavendon Park. On that portion stood tne
family house and in thet same year Percival completed the construc-—
+ion of his own house on that lot of land. Jane was Percival's
favourite sister and on February 25, 1977, Percival had #Hr. irvine
QULVbY the reomaining portion beside Percival's land fronting on
+he main road in the Clarendon Park direction. That lot contained
four acres, cne rb@d and 18.7 perches and wes given to Jane, who
resided azbroad but wvisited uama&CQ occasionally. Later Pexcival
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built a house on that lot for her. The result of those two assign-—

ments was that Percival and Jane received roughly 400 feet of the

600 feet main roéd frontage of the land. Of the remaining frontage
cr. the other side of the reserved road and stretching beside it, &
lot containing three acres, three roods and 10.4 perches was cut

off and assigned tc 2&lin on February 25, 1877, and on April 19,
1977, the remaining portion with fromtage on the main road ccnsisting
of threce acres, two roods and 25.8 perches was surveyed and given to
Lucille. BSo of the 10 beneficiaries only four received allotments
clong the main road and in fact no other allotients were madc.

accordingly, in 1979 Gwendolyn Bryan, who was then resident

P g

%127/7% claiming, intexr alla°

"2. Directions as to how the said 107 acres
of land should be divided.”
ragraph 3 of her supporiing affidavit complainss
v“3. I have been unable to get any satis-
factory information from ithe Defendant
as to which portion of the 107 acxes I
will receive and indeed parit of the land
has becen cut up and the only part which
remains has no road frontagce. L comnsider
i+ unfair that I should be required to
take the portion of the land which has
no road frontage aad I am therefore asking

this Honourable Court to make such order
as appears cguitable in the circumstances. "

~3 w
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Ber attorneys were Myeig, Fletcher and Go:con, Manton and Hart.
Pexcival was represented by Chambers, Bunny and steer and they
filed a 17 paragraph affidavit dated Ociober 9, 1879, by Parcival

since when nothing further was done in that matter. in paragraph 5

— T T e .

of his affidavit Percival traversed paragiaph 3 of Gwenaolyn

affidavit. Paregraph & detailed expenses which he said ne had to

meet withouis any contribution rrom ths othe. beneficiaries, then in

peragraphs 10 o 16 he gave what was his answer <o the administration

claim, which ' is as follows:

10, That in spite of the above » got imn
touch with: all tine beneficiziries and told
them that if they wished to obtain plans
or diazgrams for their portios of the land
that they would have to contribute to the
surveyor's fees to have a subdivisiocn
plan prepared and passed py the Clarendon
Parishi Council and that the costs would
be high 28 & Parochial Road would have to
be ﬂOﬂs;rLCted on the land 24 fcet wide
in order that each beneficiarizs frontage
would be on a road.

il. That 1 obtained the saxvices of

Mre N.W. Irxvine a Commissioned Lana Sur-
veyor of 25 anderson Drive, ilay Pen, Cla-
rendon Lo prepace a subdivision plan and
he made & skeich plan whereby a proposed
voad of 24 feet wide would run through
the land from & main road lsading from
May Penr to Mandeville touching on tae
southern boundary of the land.

12. That I wrote specifically to the
Plaintiff herein telling hexr that i1f she
wanted a plan for her portion of the

land devised t©o her she would have to
coniribute towards the coscs oi the sub-
division plan and the cost of her sepa-
rate plan The Plaintiff has not contri-
buted the amount for the surveyors costs.

13, That in August 1979 the Plaintiff
came out from Canada on a vacetion and 1
again told her that the estate had no
fuands to carry out the survey of her por-
tion of the land or the proparation and
passing of the subdivision plan and
ShO““Ly after her return to Canada I was

exrved with the Originating Summons in
this cause.

14, That the land belonging €o

Gwcndolyn Bryan has never boeen leased out
but plans have been preparad for four of
the beneficiaries who have pald Mr. Lrviae
for their plans.
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"15. That the Plaintiff's poxtion of the

land butts and bounds as follows:

thie North by land partly in ny

O
possession and partly
Janc

on land of

ne SCale (nee Rodney)

On the Sbﬁth by land of Claretta

Bdwayrds (nee Rodney)

On the West by thz pr
and on the East of la
to Joseph Powell.

16, Thai whenever the Pla:z

oposed road
na

belonging

neiff is pre-

1

paraed to pay for the cost of cobtaining

the plan for her land and for & portion

of the COQL of the subdivigion plan, the
garvices c¢f any surveyor and/ci lr. Izvine
could bg obtained to comtinue the work of
suxvey and preparing the plans to be

haanded over to her.®

Wahy no fur:n;: ubcps were aken

has not been explained

alvhougli GWLHQClyn s actorneys. aLe in this case tnough in a diffe-~
Pt

RS

Lent Cdpa01Ly, a ﬂavuﬁx whlch has attracted adversc comment from

et S— R

.

Mr Mi llef and abo t whlcn nore w1ll be

judgmgnt.w

\ -

Percival died on kay 20, 1980, 1lcaving a Will dated February Z,

sald latur in this

1979, in which hig wife Mavilis Eunicey Roangy, Lhe appellan and

"—_..\

his dauchuuzb Rose Rodncx, we 2re named as cxecuirices. Probzate of

(Power being reoserved to Rose Rodney,

in end qualify;.

What precipitatied this action was the appellant’s application

Lo the Registrar of Titles in COctobezx,
of laand which Pecrxcival clained broughi

Titles Act. Thercupon thg respondencg

but apart from : 1gn¢ng LhC cavcat Leleltb has Lakbﬂ no furt

£~

1280, to iavis Funicey Rodnoy

the other cexecutrix to come

1990, ©o have the portion
undicr the Registration of

*odgeo their joint caveat

Sn Lhe pIOCeedlngan She is, however, acknowledged tc be the

daughter of adlin who died in 1982 so much sc that she was allowod

|
hisg Will was giraantvad on Se eptember 26;
|
|
\
|
|
\
|

to build a house on the portion given co adlin.

The relevant sections of the Regis

sections 43, 44 znd 45 and are set out

tion of Titles Act are

acrounder s

paxgc
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Caveat against Registration of Land

43. ay person claiming any cstate or
interzst in the land described in the
advertisement may, in person c¥ by agent,
within the time appointed by the Referee
under scction 33, lodge a caveat with the
Ragistrar, in the form in the Second Sche~
dule, forbidding the bringing of such land
under “his Rct; every such caveat shall be
signed by the caveator or by his agent and
shall particularize the estatc or intcerest
claimed: and the person locdging such caveat
shalli, if required by the Registrail,
supporc the same by a statutory aeclaration,
stating thc nature of the title under which
the claim is made, and also doliver an

of his title to such estate or

4 The Registrar, upon reccipi of SucCii
shall notify the sauc to the appli-
t, and shall suspend proccedings in the
- until such caveat shall have been
rawn or shall have lapsed as herein-
con proviaed or urntil an onder in the
+ieow zhall have been obtaincd from the
Supromc Court or a Judge-

[ORCY

Thoe applicant may, if he chink £it, summon
the cavoator to attend before the Supreme
Court, or & Judge in Chambers; To show
catsc wiiy such caveat should not be reumoved,
and such Court or Judge may, upon proof
~ha= such caveator has bgen suwmmoned, make
such ordex in the preomises, either ex parte
o otherwise, as to such Court or Judge

may secin fit.

-

45, sfter the expiration of ¢ne month
from the receipt thereof, such Ccaveat
shall be deemed to have lapscd unless the
perscn Dy whom, Or on whose bchalf, the
same wes lodged shall within tchat time
have celkon proceedings, im & court of
competent jurisdictiomn, ©o cscablish his
title to the estate cr intaeresc specified
in the caveat, and shall have given notice
thereof to ithe Registrar, ov shall have
obtained znd served on him an injunction
or order of the Supremce Couxri cr & Juage
rescraining him from bringing the land
undcr “he operation of this Act.

w

caveas shall not be renewed Dy ©If On
bshalf of the same person in rospoct of
che same estate oxr imterest.”
In keeping with section 45 (supra)l;, the caveatocrs who claim
s beneficiaries undcx Henrietta's Will joined with four others,
who claim a like imterest, in bringing Sait C.L., 1990/K~145 on

October 30, 1990, against Mavis Rodney. The endorsement on the

Writ which ig also reflected in the Staccment cof Claim readss
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ENDORSEMENT

Plzintiffs® claim is against the

e
Defendanc fors

£ Dceclaration that the De

afen
caciticd to only lots 4 and 106 of
at St. Tocllies at Toll Gacce Distr
the pexrish of Clarendon, as
Sub~division Approval by thc Paxish Coun-

cil of Clarendon dated Decenber &, 1988,
2 Rocovexry of possession 2f lot 5 and
pozti@ns of lots 3 and 10 at 5t. Tollies

5:— [}
£ Toll CGate in the parish »f Claxcndon
\.fo1 (,u @—LC’. o

3) An oxder tnat the Defendaunt forth-
with by herself, her servanteg and/ox
agenits pull down and remove SO much of
the said fence as she has erected on lots
5 and 3 and 10 of st. Tollics, Toll Gate
in the parish of Clarendon aforesaid.

4) &n irjunction to restrain the Defen-
dant by hecrself, her secrvants and/oxr
agents cx otherwise, howsoever, from
gccupying o erecting or continuing to
occupy crect any fence or building
upon locs 5 and 3 3t. Tollics, Tcll Gate
in the parish of Claicndon,

5) liesne profits at the aforesaid rate
of $5500.00 pexr month from thae szid 2Zad

day of January, 1930 until possession
is delivered up.

G) Daniages for Trespass.

7) interest.

5) Costs.

9) fuch further or othex ralief as may

be just.”

zcting under section 44 Mavis Rodney brought the present action

against the respondents, the caveators, for them to show cause why
the caveac should not be removed. after a pretracted hearing the
application to have thc caveat removed was dismissed as mentioned

carlier.

On page 2 of that judgmenc the crux of Mr. Goffe's submission

before the court below is represented as followss

My, Goffe submitted that the defendants
nad ot cstablished an intercst in the
land sufficient to support the Caveartc,
He fur:her submitted that therce was acon
iznce with the provis ionz of the
Act relating to Caveats and that theve




'was ne cvidence of & nexus boetween the

Will and the Caveators to an interest

in the parcel of land which was sought

w0 be rogistered. In short the Caveat

was invalid."”
The learned tirial judge held that whecher the Will created a joint
tenancy as Hr. Goffe contended, or a tenancy-in-common as
Mro. Miller clzimod, the defendants have an interest in the land
until the matter has been amicably settied. This decisiosn has baen
challenged in six ¢rounds which 1n cessoence complain:

1. @heot the learned judge ought to have

found that neither caveator had
ceveatable interest in che land in

Q,
0

2. The first defendant cannot maintain
a claim as beneficiary bocausce she
hzd long ago rcceived har share of
oo cgtate.

3. Tho learned judge ought o have
found that Leleith had nc mainvain-
ablce claim as "granddaughter”.

4., The-defendants were cstopped by
conducti.

‘he learned judge was wrong in
in“ing no acguiescence until the
faintiff had defined the boundaries
£ the land she claimed.

O*U H-.»-"

d. Fhe learned juddge errced im regardinyg
the earlier legal procacdings by
Gwenaclyn as relevant.,

The reguiremont in Henrietta's Will that the L07 acres of
land be Yamicable handled” calls for a wmzcting of minds amony the
beneficiaries to deteiriane how the land should be divided among
them becausce it is cbvious that they nover understeood that the land
should be jointly held and enjoved but thet cach beneficiary should
have his/her own allotment. &t page 3 of his judgment Chester Oxx,
saids

"It is cicax that there never has becn an
amicable scttlement of the larnd &s contam-
plated by the testator (sic) Henrietta

Rodungy . "

Mr. Goffo laboured hard to persuade the court that tchere

_—

O
3
Q
¥

was &an agxugnenu waich would arisc as a matter of 1nferonc

ever, even in the absonce of the exhibitod suit brought by

Ja
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Gwendolyn Rodney thoxc cannot be found any basis for such an agrecé-

[

January 27, 1591, reads in parts

The

che

oand

ety

In fact, paragraph 16 of the affigavit of Jane Rodney daced

=

w_ v further state that soon aftcr the
dearh of Percival Redrney arcund 1984, the
bencficiaries met and agreced that the said
lands should be properly surveyed and sub-

divided since, the diagram obtained by

Porcival Rodngy in 196¢ was caly a "sketch

plan’® which did not bear aay Land Valuation
secal of approval and I furcher state, it

was agrecd at that meeting <hat since the
beneficiaries did not approve of the pro-
poscd division done by Percival, as evi-
dcnced by Gwendolyn Rouney-Bryan's Court

Suic against him, that the said lands
should be divided in accordance with the

Will of Hcnrictta Rodney.”

"sketcch plan® refcrred to is, indead, a sketch of a portion of
property showing the sections occupicd by Percival, Janc, Adlin,

Lucille refurred Lo earlier. TwWo other sections are indicated

oi the sketch inland and behind the four iots on the main road.

There is no cvideance that the bencficiarics had had anything to dc

with the making of

reflects.

rhis sketch nor that they agreed to what it

Indeced, the evidence is to che contrary as the abcve-

cited paragraph from Jane's aeffidavit together with Gwendolyn's

action show. and in Percival's affidavitc in that action which is

doted October 9, 1979, no refcrence is made to any such plan as

having had the ccascnt of the beneficiaries.

It is clear chat the beneficiaries understood the Will o

mecan and intend to give effcct to that meaning, that agreement

among the beneficiacies is a condition - precedent tc the ceqguitable

distribution of the lands. A& furcher extract from the said para-

graph 18 of Jane's affidavit reads:

vy fuprther state that the said lends were
surveyed and sub-divided by

Mr. W. Y. Lrvine, Coummissioned Land Sur-
vayor whe was the said person who had
prepaxed the said 'sketcih pian' on behalf
of Porcival Rodney and I further state
chat, ir. Keith Bryan, nephoew cf Gwoendolyn
Rodney-Bryan, acting under the writtan per-
mission of Gwendolyn Rodney-iryan granced
ro him cn march 23, 1983, to act in her
sread in the surveying and subseqguent sub-
division of 56 acres 2 roods and 7 perches
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“sf the ssid lands, applied and cobtaincd
subdivision approval of the said portion
of thce said lands after he had cobtained
the ccnsent of the beneficiaries inclu-
ding Mavis Rodney. I attach hexcto as
Exhibit 'D' a copy of the said Cousent
<o act in Capacity of Beneficiaxry.

The said Mavis Rodney conciibutcd monies
towards the sub-division approval and
was given receipt acknowledging her con-
sent by the said Keith Bryan. 1 attach
hereto as Bxhibit 'E' a copy of the sa:d
receipi,

i further state that the szaid portion of
che lands being some 56 acyes Z

and 7 perches was subdivided azund sub-
division approval dated December ¢, 13806
was acquircd. 4 attach nsreto as Exhibat
P! o copy of the said sub-division

Approvail .

I furthor state, the said 56 acies 2
roods and 7 perches of land was divided
inco 16 lcts, nine of the 2ight lots
being at the fromt of the sald lands,
onz lot going to each of the remailning
aine beneficiaries and/or their heir-
at—-law. Iy sister, Delacite Roongy
having died without leaving any children
or heir-at-law, and I state that an
cqguitable division of the sald 56 acres
2 roods and 7 perxches of the land was
done, giving each ninc beneficiaries an

arca of approximacely 5% acres being land at

the front and at the back of the saad
lands .

I furthcer state that lcts 1, 2, 3, 4
and 5 being the lands on the southern
side of the estate ncarest to Clarenaon

k>
Park, arve & little less in a
ilots 6, 7, and 8. This is so because
there is a reserved rcad which runs
between lois 5 and lots 6 and to do &
more cguitable division of the frontage
of the said 56 acres 2 rooGs and 7 per-
ches would entail the desiruction of
rhe said rescrved xoad or the splitting
of a lot tc accomplish such anr equal
division,

i further statce that neither Mavis
Xodaey nor any of the other beneficia-
ries have offered any objectiomns to the
said sub-division and this is evidenced
by the fact that she had novoyr zuthorized
her srticrneys-at-Law, during thelr
letters Lo mc concerning tiie reaping of
provisionse from the property, to notify
we nor any other beneficiary under the
said estate concerning her disapproval
hereto.”
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Paragraph 19 piesents the thinking behind the ledging of
the caveat and paragraph 20 speaks of ancicher meeting of benefi-
claries on august 16, 198u. These paragraphs read:

"19. Ia zeply to paragraph 20, X state as
follows: that a Caveat dated Octcbexr 6,
1980 was loaged by myself and Leleath
Rodney-Licberts, the daugnter of &délin
Andney, deceased, against the registra-—
tion of Application Ko. 625549 lodged by
the Plzintiff for the registyation of 5
acres and 22,3 perches of land being lands
forming part of the frontage of the said
landg, aad I fuxrther state theat since the
lodging of the said Caveat document, pro-
ceedings have been commencsd in this
Honourable Court by way of Suit Ho. C.L.
1290/R 145, seeking among other things a
Declaration that the said Plainviff,

Mavis Rodney, is only eatiivled toc lot 4
and lot 1, being & total of gpproximately
5% acres of land, a similar amcuntc entitled
co by all the beneficiaries; and I further

state that if the said Cavezi was to ke
venoved zt this stage then the substantive

iszgue which councerns serious guestions of
law and fact to be tried in Huit ¥Wo. C.L.
1995/ 145 would be put at i end since
the lands in spplication Ho. ©20845 belng
5 acres and 22.3 perchez would then be
registored and the registraition of seume
would effectively put to an end ihe sub-
stantial issues to be tiried in Suit Ho.
CL.L. 19%0,/% 145; and I further state that
che porticn of lots 3 and iU being entitled
by antoni¢ hnderson and myself and all of
lot % being land entitled wo by Clarita
Rodney~ZEdwards the youngest cf the Rodney
child.en, as consented to by 211 the bene-
ficieries, cculd not be compcusated for

by an award of damages if the Plaintiff
wes aple ©o have her said application
regisitered; and I further state that the
said lot 5 holds special sentimental value
to Clarita Rodney~Edwards since sawme has
thexcon, the family house which was the
intention of wmy mother, Henrietta Rodney
befocre hexr death, to be given tc the

said Clarita Rodney-Edwarxds.

20, That on Sunday August 13, 1866 a
neeting of the beneficiaries vis,

Mrs. Gwendelyn Rodney-Bryan, Krs. Mavis
Rodnev, the Plainciff herein, myself

Mrs., Jane Rodrney-Seale, Mrs. Clarita
Rodney-Gowards; Mr. antonio inderson

(only surviving child of Lincve Roduney),
Mrrs. Lucille Rodney-Gooden, Mrs. Doris
Rodngy-Hascn (only surviving chiid of
Hilds Rcodney); Mrs. Leleith Rodney~Robe:zts
(dauvghter of Adlin Rodrey):; Uxriel Eathon
Salmon {only child of mrs. Lucille Rodney-
Gooden;; liiss B. Campbell and Miss P.
Campbell (surxviving children of Kutch Rodney),



"iZ’
"Miss Havis Redney (only surviviang child
of Jameg Roduey), held at my home at Toll
Gate in the parish of Clarendon &t this
mescing all the beneficiaries sgreed that
the lands forming a part of Hounrietta
Rodnsy's estate were to be surveyed and
subdivisicn approval were to be applied
for. That subdivision approval was
obcained in Decenber 15886 in xrespeci of
only 50 acres 2 roods and 7 perches was
duc o the difficulty of the surveyor in
locating boundaries in respeci of the
rest of the said land.”

What is abundently clear fiom those paragraphs is that the

administracion of the estate has not been ccmpleﬁedo it was chaiz

act which prompited the courc €o cnau¢ve of kr. offb whe;he: i

ves not HMavis Redney's xespan31o;llty ce compiate the adminisiza-

ion,  Afcer congu cation he agreed cha® she stood in the shoes of
Tercival as the exocutiaxX of Henrxieiva's Will but he added that
vhe chought of her being the adminiscrator of thelr mouner's eztate

would be a revulsion 1o the beneficiaries. Thet disclosure makes

¢ plain that Havis Redney, even if she Lad known of her scatus

- vis—a-vis Henrictta's estate {(and it is eviaent that she did not

Lnow) would not have been able to achisve an amicable settlewent

with the benaficiaries regarding the epporticaning of the land, as

concenplated by che ¥Will. But never cheless the chain of craas-

mission of executowship was established when Havis Rodaney proved

©

Percival's wWill and it is shewn by presencation of both probat
Doth are in evidence in chis case. indead, Havis Rodney, having

t

taken p”O”mC& of Poxcival's Will, is not pormitced To renouncc

vrobate of Hencighbca's Will: In the Goods of Pexzy 163 E.R. 540
Soe alsc seccron 33 of the Conveyancing ach But if ac first iz

wes aifficult for her to honour the office, it has now becouwe oven
more s0. The court was informed that she is now blind and coniinsd
©o & wheelchaizr.

4 fair sunmery cof Mr. Goffe's submissicn is that neither
caveator can show sny nexus with the parcel of land against wh ich
the caveai hes been lodged but that if iundceced any sich nexus ever
existed then by reason of estoppel, evidoenced by laches, wWalver

zad acguiescencs thely claims cannol now be asserted. 4n the
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circumstances that parcel of land is exclusively Percival's land.
However, the plan for the distribution of the land upon winich all
the surviving beneficiaries and the heirc-at-law of the deceasad

beheficiaries are agreed, makes it plain that they are still

waiting for the whole 107 acres to be disuributed. &nd it i:

ﬁ‘
]

significant tkat :the appellant Mavis Redncey has agreed to the
proposed sub-division and paid a porcion of the costs involved -
the receipt for the amount paid is an cxhibit in the case. 3y
he sawe token Churiss Sydney Gooden, the widower of Lucille
Rodney-Gooden, wio had obtained a regisitered title in 1988 to
roughly one-half acrc of the loi assigned to Lucille Gooden and
had built a house thergcon, will not be disturbed. The fact is
-hat the beneficiavies contend that cach ome should be given &

hlouse spot with a road frontage as well zsz a portionof the hinter-

To regard the land the subject of the caveat as Percival's

would be to give judicial sanction co what, in my opinion, was an

o)

ot of malfeasance on the part of Percival when he obviously

eferred himself by taking posscession of ovexr five acres of the

"C)

rore valuable poriion of the land and for another seven years up

~o the time of his death there were beneficiaries who had been

given no allo:iment. His rcsponse to Gwendelyn's complaint in 1572 -
twe yeaxrs afiter ho had thus beneficcted liimself - made it clear that
unless the beneficiaries provaded-the necegssary funds there would

be no allotment te them because approval for sub-division had <o

be secured. It is obvious that he had nct obtained his lot with
reference to any such approved plan. That 1is certainly no way for
an execuior Or trustec to aduminister an estate. He had the powex

-aisc financing on the sccurity of the propexrty to meet the costs

-
O
H

of adwinistraticn. There is no evidence of any stance cther than

55 disclosed in that actcion. The result of his conduct is that

-l

soven of tine original beneficiaries have dicd 2nd there has since

heen no amicable sattlement of the estate - indeed, no sertlcmant

(SN 2y AT

QO «
=N
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The disclosures in the action brought by Gwendolyn are beth
helpful and reiévant to the proper understanding of the issue cla
mouring for'justice° That action canncit be dismissed as xes ianter
alios acta. It is unfortunate, therefore, that Mr. Goffe was
enabled to shut Mr. Miller's mouth on thai matter because in so
doing he also shut his own and was thus prev ed from disclozing

such plausible explanation as there may well be for his firm, at

e o S —— o et et

l&a t as the record shows, at different times representing both

sides of the issue, that 1s, the proper administration of the

estate of Henrietta dodney.
Ground &, complalnlng that the :criazl judge erred in treating

.

as relevant the carliexr legal proceedings znd the events of 15&6;,

'_.J

11

[67]

wvas not expressly abandoned but no submissiong were made in

o K
T3
0
=
{i

thereof. The legal proceedings brought by Gwendolyn forms par
the record of the court and nc argument was advanced to justify the
complaint that the courti can be escoppad from looking at its own
record.

The stated purpose of the caveat is to forbid the bringiang
of the relevant parcel of land under the cperation of the Registra-
icn of Titles Law, 1l&88. The sub-divigion agreement of 1586 snd
the Parisn Council approval of the related plan provide evidence

«f the interest of the caveators in ithe cntire estate uantil the
agreed plan has been put into effecct. ecause of difficulties
encountered in esteblishing the bonndarics of the 107 acres the
plen embraces only 5C acres, two roouds, seven perches the bounda-
~ics of which have been established. AT present there are ninc <

beneficiaries, Delacita Rodney ndv1ng died without hel"—at~law,

et ——— —

S

S

The approved plan aésignsrto cach of chne beneficiaries a ﬂﬁilding
lot of approximaicly one-half acre ~ eight such lots facing on the
main road with the other just behind three of them and being a
corner lot facing on two sub-division roads. In addition each
beneficiary has agreed to accept another lot further in from the

road each such lot being just a little wmore than five acres.
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This plan represents & genuine effort at an eyuitable distribu-
tion of the land,

Mr, Miller submitted that the issuss involived in this
appeal go to the zuot of the actioa peading in the Supreme Coﬁrt,
that is, Suit C.L. 19%U/R~145, which shonid not be allowed to be
Gealt with in the summary manner which would result from allowing
the appeal and removing the caveat. But with all duc respect ©o

Miller, I must observe that that action ignores the real preb-~

[l

len requiriung solution, namely, the proper administration of
Henrietta's estata.

Beneficiarices of real estate uader a Will acquire entitle-
rmenc to tneir inheritance by the executor vesting the property in
ther. The pending action does not allow for an order to be made
o that effect bacause Mavis Rodney has not been sued in her capa-
city as executriz of Henrietta's Will. IHowever, 1 think the way
is now clear for a happy conciusion to this sad affair. Mavis is;
indeed, the exccutriz of Henrietta's ¥Will and as such is the only
person cmpowersd te vest the beneficiaries' interest in them. #ow
thatc they all have agreed on the method of appoxtionment and this
has been appxoved, it only remains for Mavis tec be duly recognizod
as the executriz. She should then procced to vest the agrecd lots
in the respective beneficiaries. That weould take care of the 56
acres,, two lOOQM and ong perch agy ? 2d _on. Thereafter
~ake  steps to have the remaining pbrtion;of,the»l@ng4iggntifiedv;
nd apportioncd. There would thus be no need for any further
court action.

However, if there be any caifficulty in achieving this ond
zhen Mavis, and failing hex, the bensficiaries could seck the
court's direction for the implementation of the agreed plan.

The resul:, thercfore, is that thc appeal is dismissed and

e

the Oldbx of tLo court ueiow ru;u51ng 1e ;emoval of the cavear is

- . I

affirmed. Sincce Leleith Roberts did not teke any part % Lhc casea

ot

L
8]

ne order as to CosSts can made in her bzhalf. However, the tazod

0]
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or agrced costs cf Jame arc to be paid by Mavis without any racourse
to the estate of Hcanrietta Rodney. I propose the following oxders:
Order
In the event of a failure to implement the recommended course
within threc mon:hs from the date of this judgment, then Mavis Rodney
or the beneficiaries may petition the court under section 532 of
the Civil Procedure Code for directions o the implementation of
rzhe said agrecment. Mavis Rodney to pay the taxed or agreed costs

of Janc Rodney. o order as to costs rugarding Leleith Roberis.
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FORTE J A

Having had the opportunity of reading the juagment (in draft)
of Wright J A, I need only express my own opinion in a brief note.

This action arose out of a challenge by the appellant, to a
caveat filed against a certain parcel of land, the subject mattexr
of an application for Registration under the Registration of Titles
Act (hereinafter referred to as the Act).

The respondent Jane Rodney-Seale having filed the caveat under
the provisions of section 43 of the Act, the appellant thereafter
py summons, challenged her to show cause why the caveat should not
be removed. In doing so, the appellant invoked the provisions of
section 44 of the Act which is set out hereunder:

"The Registrar, upon receipt of such
caveat, shall notify the same to the
applicant, and shall suspena proceed-

. ings in the matter until such caveat

T : shall have been withdrawn or shall
have lapsed as hereinafter provided
or until an order in the matter shall

have been obtained from the Supreme
Court or a Judge."”

Then following is the relevant paragraph of the section -

“The applicant may, if he think fit,
summon the caveator to attend betfore
the Supreme Court, cr a Judge in
Chambers, to show cause why such
caveat should not be remcved, and
such Court or Judge may, upon proof
that such caveator has been summoned,
make such order in the premises,
either ex parte or otherwise, as to
such Court or Judge may seem fit."

j - The learned judge in a judgment reserved and delivered two
|

years later found that there was no valid reason for removinyg the

‘ caveat and made an order accordingly.
In this appeal against that order, Hr. Goffe fof the appellant,
argued in depth, that the respondent Jane Rodney-Seale having been guilty
of laches and/or acguiescence, was estopped from claiming any

interest in the land sought to be registered.




The affidavit evidence revealed, as detailed in the judgments
of Wright and Downer JJA, that the questioned land, was but a part
of 107 acres devised by Henrietta Rodney to her 10 children to be
"handled amicably” and to share eqgually in the proceeds therefrom.
The questioned land containing 5 acres and more, had been assigned
to himself by the executor to Henrietta's will, Percival apparently
the eldest of the children.

in ner effort to show cause why the caveat should not be
removed, Jane sought through her affidavit to show thac the assign-
ment to himself by Percival of that particular parcel cf land,
could not have been done, in faithful obedience to her mother's
will, having regard inter alia, to the following (i) Gwendolyn,
one of the beneficiaries, had brought action against Percival,
as executor, asking the Court to oversea the eguitable division
of the land, and\alleging unfairness by Percival in assigning a
choice section of the 107 acres to himself and {ii) she purports
that all the other beneficiaries, had had meetings, out of which
came an agreement, which in their minds, provided for an equitable
distripbution, for which they had sought and got Parish Council
approval. 1In furcherance of that agreement also, siX of the
beneficiaries or their heirs, had since the lodging of the caveat,
brought an action against the respondent in respect of the said
land, in which they claimed in keeping with their subdivision
plan, the recovery of possession of portions of the land assigned
to himself by Percival and which the appellant, his widow and

vexecufrix of his will now sought to be registered under the Act.

In my view, the evidence disclosed in the affidavits leave
it abundantly clear, that che Administration of Henrietta's

and more importantly, the pbenefi-

estate has not been completed,

ciaries, some of whom have never benefitted from the estate,

have never been in agreement with the purported allotment
attemptea by Percival and in particular an alloctment to himself

of so many acres abutting the main road.
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Consequently, I would conclude, that to allow the registration
to proceed in the face of such allegations would as the respondents
contend, deprive the beneficiaries, of their chance to place before
a Court, all the evidence, in order to determine the manner ian
which the administration of the estate should now proceed, yiven
the death of Percival, and the inactivity in its administration
since then. 1In this regard, a passage cited by Mr. miller for
the respondents, from the text "Registration of Title to Land
throughout the Empire® by James Edward Hogg, M.A., Oxcn dealing
with the Torrens system. throughout the Commonwealth including
Jamaica is of significant relevance. It reads:

"The necessity for protecting unregistered
interests by means of injunctions, and
the close resemblance that the caveat
bears to an injunction, justify the gene-
ral principle of giving an extended
meaning to the 'intverest' which will
support a caveat., It must of course be
borne in mind that (as already pointed
out ante, P. 173) ‘'interest' includes

a claim to an interest; the whole

system of caveats is founded on the
principle that they exist for the
protection of alleged as well as

proved interests, and of interests that
have not yet bescome actual interests

in the land.”

In my view, there is, in the affidavits overwhelming evidence
that demonstrates ample reasons why the caveat should not be
removed until there is a resolution of all the issues of fact,

law and eguity, in the appropriate jurisdiction. Mr. Miller's

citation from Re Moosecana Subdivision, and Grand Trunk Pacific

Branch Lines 7 D.L.R. 674 at page 679 is most relevant. It reads:

“if there is any bona fide gquestion
of law or equity to pe decided as
to the right of the caveator to
the estate or interest claimed under
the caveat, such guestion should be
disposed of in an action, and the
caveat should be continued for a
sufficient time to allow an action
to be brought in which to decide
such guestion: Gaar Scott Co v.
Guigere, 2 S.L.R. 374.°
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For those reasons, I would opine that ali the submissions
of Mr. Goffe on the guestion of laches, acqguiescence and estoppel,
would in the circumstances, and given the state of the "adminis-~
tration of the estate®, be better determined in proceédings brought
under section 532 of the Civil Procedure Code as is advocated by
my brothers Wright and Downer JJA.

In summary, I would hold, that the evidence before the
learned judge, supported a finding that “cause" has been shown
by the respondents, why the caveat should not be removed, and
consequently I would dismiss the appeal and affirm the Order below.

For the reasons, herein expressed, I concur with the

conclusions of Wright and Downer JJA incluaing their persuasive

recommendation that either the executrix of Percival's estate
who now becomes the executrix of Henrietta's estate, or one or
more of the beneficiarics, take(s) the appropriate action under
section 532 to bring this matcter to an end. In so far as the
action filed by the six beneficiaries is concerned, like

Wright J A I am not convinced that that course by itself will

solve all the apparent problems now existing.



DOWNER' J-A. :

Mavis Rodney is the widow of ihe deceased, Percival Rodney.
She was appointed executrix of his ¢state which was probated on the
26th of Scptember, 1980. In the course of administering her lahe
nusband's estate she has sought to register under the Registration
of Titles Act (The Act) a parcsi of some five (5) acres of the Rodney

lands. Percival was the cxecutor or the astate of Henriertta Rodney,

nis mother who died in 1958. When hé died on tihie 20th May, 1980,
Heﬁrietta's estate which includzd the disputed five (5) acres was
still to be administered. Mavis Rodney was by operation ©f law then
axecutrix of Henrietta's estate and thereforg became trustee of the
Rodney lands, It is important to cite the statutory basis of Mavis'
status as it does not seem that any rwforence was madce to it in the
procaeadings below. It is section 33 of thz Conveyancing Act which

reads:

"33. Where an estate or intersst of
inheritance, oxr limited to thso heir as
special occupant, in any tencments or
hereditaments, corporzal or incorporeal,
is vested on any trust, or by way of
mortgage, in any person solely, the same
shall, on his death, notwithstanding any
tastamencary disposition, devolve to ana
become vastea in his personal represan-
tatives or repressntative, from cime to
time, in like manner as if the same ware
a chaztel real vesting in them or himg
and accordingly all the like powers, for
on=s conly of several joint persocnal
represcentatives, as w2ll as for a single
personal representative, and for ali
personal representatives together, to
disposz of and otherwise deal with the
same, shall belong tc the deccased’s
personal represcntatives or represencative
from time to time, with all thc like
incidents, but subject to all the liks
rights, equitiss and obligaticns, as if
the same were a chattel real vesting in
them or him; and for the purposes of this
section, the personal rapresentataves for
the time being of thw deccased shell be
decmeda in law his heirs and assigns,
within the¢ meaning of all truste and
powars.

Tho section applies only in cascs of death
after the commeancemant of this Act.”

the
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On this basis therefore, the Rodney lands are subject o a trust witn
Mavis as the trustee until ths administration is complated. As to
whether Mavis or her legal advisors realized this is debatable despice

the authority of In the Goods of Reid [1896]P. 129. Tt is helpful to

set out the h2adnote of this casz in full:

"Probatc of a will was graated to onc of
TWO @XEeCutors, power being reservad to
make the like grant to the other executor.
The acting executor died, not having

fully administered; at the date of his
death the other executor had not besn
heard of for fourteen years. The daughter
and sole next of kin of the testator, with
the assent of the executors of the acting
executor, moved for a grant to herself of
letters of administration de bonis non:-—

Held, that the grant could not bs made;
as, uponr The non-appearance to a citation
of the exacutor to whom powar to prove had
been reserved, the chain of exacurtorship
would be cont:iaued in the executors of the
acting executcor without any fresh grant

N Lrom tha Courz. Leave given to effect
servics of the citation on the absent
executor by advertisement.”

i

Turning now to the respondents who lodged the caveat which is the issue
in this case, they are Jane Rodney-Scale, a daughter of Henrietta and a
beneficiary under her will. The other is Leleith Rodney-Roberts, the
granddaughier of Hanrietta. Jans stated that Leleith is a bensficiary
under the will of Adlin Rodney, her mother who is anothor caughtecr of
Henrietta. These two, Jane Rodney-Scale and Laleith Rodney-Roberts are
the respondent caveators who repelled the challsnge of Mavis who had
ymﬂ  ;£§$1£uted proceedings by Originating Summons to have the caveat
W/removed bzfore Cnester Orr, J. in the Supreme Couft who made the Qrder
rafusing the removal of the caveat. The appellant Mavis was aggrieved

by that Order, so sfHe has invoked the jurisdiction of this court.

Did the respondents Jane. and Leleith

have the requisitae standing to be caveators
pursuant to section 43 of the Registration
of Titles Act?

since section 43 of the Act stipuldtss the roguisite coaditions

for lodgaing a caveat it is basi to set it out. It rzads thus:
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"Cavéat aqainst ReqiStration of Land

43. Any persou claiming any estate or
interest in the land described in the
advar: isemhnt”may, in person or by agent,
within the time appointced by the Referce
under section 33, lodge a caveat with

tha Rﬁglstrar, in the form in che Second
Schadulv fo:bladlng the bringing of such
landunderthls Act; every such caveat shall
signed by the caveator or by his agant,
and shall particularize the estace cr
intersst claimed; and tae parson lodging
such cavzat saall, if required by ths
Registrar, support tha same by a statutory
declaration, stating the nature of the
title under which the claim is made, and
also deliver an abstract of kis title %o
sucn estate or interesSt..."

be

To appraciata the interest which the caveators, Jans aand Leleith

claim in the land, Mavis

the applicant se=ks to register, thers

must be a referencs to matriarch Henrictta, whose will reads as

follows:

"THIS 1S THE LAST WILL AND TESTAMENT of
m: Henrietta Rodnay of Toll Gats

Clarendon

in the County of MHi cdlvsex.

I HEREBY revoke all wills and testaman-—
tary instrumants hsretofore by me made.
I APPOINT PERCIVAL G. RCODWEY of Toll
Gate, Clarendon to pgz the Exscutor of
this my will. 1 direct my Exzcutor tTo
pay my just debts and funeral anc
Testamentary Expenses. 1 GIVE ARD

BEQUEATH

o my (2) Twec Sons James Rodney,

Percival Rodney and (8) eigat caughtars
nam2ly Adlin Rodney, Hilda Redney,

Lucille Rodney, Delacita Rodney, Lineve
Roangzy, Jane¢ Rodney, Gwendolyn Rodnsy
and Clarzta Rodney k1l that portion of

lana known as Paddock and situataa at
St. Tooclies, Toll Gate, Clarendon.
Consisting of (107) one hundrad and
seven acras of land to be amicable
handled and any proceeds from the said
land to bz e=qually divided among the

(10) ren

children m=ntionad above. I

give and bequ=ach to my daughter Ruth
Rodnay (4%) four and & half acres of
land part of (9) nine acres cf land
situated av Lowes-pean, Toll Gate,
Clarendon. 1 give and bequeath the
remaining palancs of land at Lowes-penn
©o the other Elgven children afore-
mencionsd irn this wiil.*®

She wished that the distribution be “"amicable handled and that the

pProweads bz divided equally.” It seems taat all that 'amicable’

meamt was on the issus of

division of the land recourse to the courts

should be aveciaed if passible and the fact that she dirscead that

cha
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proceeds bz divided equally, assuming there was a sale, suggests that
the value of each parcel weuld be roughly zqual if the land were to
be subdivided. She stat=d the acreage as 6ne hundred and seven (107)
acras but as the land was not then surve?ed, this might have been an
estimate.

Janec's affidavit mﬁSt now be examined to aScertain if she had
& claim for an eétate or interest in th2 land to satisfy the conditions
of section 43 of tha Act to lodge a caveat against the registration of
five (5) acres in dispuce; Since Mavis is the applicant for registeraing

the disputed parcel of lahd it is helpful o set out the Originating

summons on wiiich she moved the court. It reads:

"l. An Oxder that the Defendants Qo
forthwith withdraw the Caveat which they
have lodged against all that parcel of
land part of st. Toolies in the parish
of Clarendon containing by survey five
acres twenty-wwo perches and three
tenths of a perch cf thc shape ana
dimensions and butting as app=4rs by
©he Plan thereof datea the 13th January
1977 prezpared by N.W. lrvine, Commissioned
Land Surveyor and lodged with Application
No., ©28849."

Tc apprzciace the gist of Janz's cas2 as caveator, it is necessary to

refer to paragraph 7 of Mavis' affidavit. It reads:

7. Throughout the perioa Percival was
in ceontact with his sistors abroad, and
particularly with Jane, the firstnamed
Defendant, who was his favourite (she
was ths only cne of his sisters whom he
left anything in hais will). By 1965
they had agrecd how the part of the
land with frontage on to the main road
was to be divided, as shown by thie Land
Valuation Plan datced January 6, 196o
which I sxhibit to this affidavit marked
'MER3 " "

In response the caveator, Jane replies thus:

“6.  That I deny paragraph 7 of acr
Affidavit and in reply I state that
Parcival only kept the ocher sisters
abroad informed of his conduct
pertaining to the estat2 i1n relation
to thelr share of the payment of land
taxes on the said property. That the
said land valuation plan dated
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“January o, 1966 raferrad to in paragraph
7 of i*h_;Pla.).n'tlf.f s Affidavit, was donc
by Mr. N.W. frvine, Commission=zd Land
Survpyor and that the saia N.W. Irvine,
was responsible for the survey of tha
said land for which subdivisicnal
approval was granted by the Parish
Council of Clarendon on Dzcember 8, 1988
and that the said division of the land
of which December 8 Subdivision is
ralated was, in many yrespsct, in keeping
with the Janueary &, 1966 divzsicn of

ctha land by Percival Rodney as indicatad
in the January c, 1966 Survey Diagram
referred to in paragreph 7 of the
Plaintiff's said Affidavit and I actach
hereto as Exhibit '8' a copy of Sub-
division Approval dated Docembzr o, 1968."

What is significant to zote is that the Land Valuation Plan does

purport a subdivision aand that Jansz

she agrees with

a copy of the pleadings in tne pendiang suit of which Jane is the

._.irst plaintiff.

the claim as 1%

-

reads in parts

Th: endorscment on the writ indicates the gist

relates to the disputnd parcel of five acras.

ENDORSEMENT

The Plzintiffs' claim is against the
Defandant for:

(@ A Dsclaratacon that the Defenaant 1is
gntitlad 1o only lots 4 and lo of lands
2t St. Tollies atv Toll Gats District,

in ths parish of Clarendon, as specified
in Sub-division Approval by the Parish
Council of Clarsndon daied December o,
1988.

@ Recovery of possessicn of lot 5 and
porcions of 3 and i0 ac st. Tollies at
Toll Gate in the parish of Clarendon
aforesaid.

(3 4n order that the Defendant forth-
with by hzrself, hesr servants and/cx
agents pull down and ramove so much of
thi said fence as sho has erected on
lots 5 and 3 and 10 of St. Tollies,
Toll Gats in tha parish of Clarandon
aforesaid.

49} An injunction ©o rastrain the

Defzngant by nerself, hoer scrvanzs and/or
agents or otherwlsaﬁ howsoever, from occupying
or ereciing or continuing tc occupy oOr

grect any fence or building upen lots 5

zad 3 5r., Tollies, Teoll Gaxz in the

parish of Clarendon.”

the epproved subdivision plan. This court asked

I.

{r

not
the caveator is indicating that

for



It scems that neither the Writ of Summons nor the Statement of Claim
A

rncognlzcd M“Vls" s\atus as an exncurr¢x by oporaL¢on cf law. Had

Thar Stath bﬂan r&cognlzud he apprapr iate and Insaxpensive procedure

would have been

(xi

o resorc firstly to section 532 or 537 of the

Judicatura (Civil Proczdurcs Code) Law to compromiss or dotermine the

claims of all the beheficiaries. So, Mavis should heve sought

direction on an Originating Summons as ¢o how tho estate should be

1,

administered and if shs rofused, the beoneficiarics should have
summonad hor in her capacity as trustoe to have the court give
directions on adminisvraticn. This would net preclude the court
from directing thar a special issue be tried if that was requirad.
To show hiow the land sought to be rzgisterszd was in dispute,

paragraph 8 of the cavaator,Jane's affidavit is perrinent. It reads:

"8. That in reply to paragraph 9 of
the Plaintiff's affidavit i state
thnat without the advise of @xpert
evidence it can nzither be denied
nor affirmzad that area marked 21
was area built on by Psrcival Roduney.
I further state that the area marksad
'21' in the Plaintiff's affidavit
being somes 5 acres and 22.3 parches
and being frontage of the said land
was not alloted to Percival Rodney
py way of Conscnt of all the relevant
baneficiaries since such allotment
would constitutc a division of the
said lands withour =ach benzsficiary
bzing given a portion of ths
frontege of the said; and I further
state that it was as a3 result of
this appropriation of the said 5
acres and 22.3 parches of land thac
my sistz2r, Gwendolyn Rodney-Bryan
commznczd action, Suit No. E. 127 of
1979, filed by Messrs. Myers,
Flatcher and Gordon, Manton & Hart,
against Percival Rodney for the
Court's direction as to the division
of the said land, and I further stace
rhat the division of the lana by
Pz2rcival Rodney was always in aisputc
not only by Gwendolyn Rodnay-Bryan
but by a1l the other beneficiaries,
and I further state that by the
admission of Percival Rodney, as
stated in his Affidavit dated October
9, 1979, in the said Suit Wo. E. 127
of 1979, where he stated at paragrapi
11 that the services cf Mr, N. W. Irvine
Commissioned Land sSurveyor was cbtained



"by him for the preparation of a subdivision
plan and a 'skeuch plan' was thern madsz; and
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i further state *hat the 'skatcon plan’
referced to in paragraph il of Pzrcival
Rednzy's said Affidevit wihich scught to

¢ivide the said lands, was Devar COJabn;ed
to by any of the owher baneficiariss undsr
th2 Will of Henriexta Rodnezy, and 1 attach

&s Exhibit "C" & copy of the Originating

Summons, Affiaavit of Gwendoliyn Rodncy-Bry&én
and Affidavit cof P=rcivel Rodney, 2all baing

in Suir No. E. 127 eof 1975."

Herz is paragrapa 11 of Psircival's azffidavit raferred to by Jane:

That the is

the dispuce

in paregraph 16 of aer affidavit. It

Furcher extraccs from paragrapin 18 of ths

are usefuil.

o

=

“That I obtained the services ot )

Mr, N. W. Irvine a Commissionsc Land
Surveyor of 25 Anderson Drive, May Pan,
Clercndon to prépare a subdivision plan
and nhz madz a sketch plaa whar#ny a
propos=d road of 24 focot widn would run
through cthe land from a main road lzading
from May Pzn to Mandevills touching on
the souticrn boundary of theo laad.”

uz of the 5 acres and 22.3 percies is at the

he

-

TS

N
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as scen by tac caveator, Janc and others is highlighted

§u

tates:

i

"10. That in reply to paragraph 11 of tho

Plaintiff's affidavit, I sta+e that the
ownership of the house built by Percival
Rodaney hes never been ip dispute but
instead is the area of land currently
occupizd by the Plaintiff which is in
dispute. That the arca currently
occupiad by the said Plainciff, Mavis
Redney, was not the arsa Percival Rodnay
occupicd during nis lifetime, ‘The axreca
now occupiad by the said Plaintiff is
much larger than the ar2a cccupicd by
Pzrcival Rodaey in his lifceoame; and I
further state that the "Sketch Plan'
obtainzsd by Percival Rodney wiaich showed
him to havs bzen in occupaticii of 5 acres
22.3 perchas was npevar implemented nox
complied with chs brneficiaries ana the
beneficiaries incl udimg myself nad no:
consentad to the division as saown in
the said ‘Skewch Plan'."

it in part statzss

"I furcher state that the said lands were

surveyed and subdivided by Mr. N.W. lxving,
Commissionaed Land Surveyor who was tac said

person who hizd prepared the said ‘sketch
plan' on penalf of Percival Rodney and i

further state that, Mr. Keith Bryan, nephew
of bW”nQOIYD Rodney-Bryan, actaing under the
written permission of Gwzndolyn Rodney-bBryan
grant,a 0o him on Marcn 23, 1983, ©To act i

caveatorx, Jane's affidevit




2§~

"her sitgad in tha surveyirng and subsequent
sub-division of 56 acres 2 roQds and

- 7 perchies of the said lands, zpplied and
obtaained subdivision approval of the said
porticn of the said lands after hs had
obtained the consent of the beneficiaries
including Mavis Rodney. I attach hereto
&8 Exhibat "D =z copy of thae said Consenc
©C Act in Capacity cof Bsneficiary.

The szid Mavis Rodney contributed monies
towards the sub-division approval and was
given receipt ackinowladging her consent

by the said Keith Bryan. 1 attach hereto
s Exhiwbzit "E" & copy of the sa.d receipt.”

If these facts are acceptad in procsedings pursuant to section 532 of the

i

Judicaturge (Civil Proceduie Code) Law, then thera would be grounds for
epproval cof a compromise in accordancs with s=ction 532 (f). Then it
1s pertinant to cite from anothor paragraph of Jane's affidavit as
Caveators:

— "19. In reply to paragrapin 20, I state as
follows; that a Caveat daced October 6,

1590 was lodged by myself and Leleéith
Rodnzy-Roberts, tihs daughter of Adlan

Rodney, dacsased, against the

rzgistration of application No. 628849 lodged
by the Plaintiff for the ragistration of

5 acres and 224.3 perchaes of land being

lands forming part of the frontags of

the saad lands; and i1 furthasr statve that
sincz the lodging ¢f the said Cavzat
document, proceedings have becn commenced

in this Honourabls Court by way of Suit

No. C.L. 1990U/R 145, se=2king among other
things & Declaration that the said

Plaintiff, Mavis Rodney is only sntitled

o lot 4 znd lot 16, being a total of

approximately 5% acres of land, & similar
amount entitlad to by all the baneficiaries;
and i further state that if the said Caveat
was to bo removed at this stage then the
substantive issus which concerns sericus
questions of law and fact wo be tried in
Suit No. C.L. 199G/R 145 would be put a* an
and sinca tie lands zn Application

No. 62849 b2ing 5 acres and 2<.3 percihcs
would :then be ragistered and the registra-
tion of sams would effectively putr co an
cnd the substantial aissuaes tc b2 tried in
Suit Ho. C.L. 1590/R 145; and i furthsr
stats chat the portion of lots 3 and 10
being zntitled by Antonio Anderson aand
myszlf and &ll of lo:t 5 being land

snciclad vo by Clarita Rodney-Edwards the
youngest of the Rodney children, as
conszniad to by a2ll the beneficiaries,
could noi be compensacved for by an award
of demages if thz Plaintiff was able to
have nar saic application registered;...

3
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It is‘ncw appropriate te stats that Lelbltn filed no evidence to
substantiate her claim for an =state or interest. She therefore
has no standing to be cavearor. Jane's case is differenc, she
has mads out &n arguable case for lodging the caveat and shz has
made‘it out against the background of Mavis' avidence. So I find
that she has the requisite s%anding to be a caveatcr. Had Leleith

produced some evidence that she was Adlin's daughier and heir-at-—law

or executrix of her estate,her position would have bzen established.
Did Jane adducs an arguable case in law that
zit

demonstrated thai she was entit]
caveat maintaineqg?

in supporting the claim of the caveator Jane, Mr. Hiller

reliad on certain passagss from Registration of Titlies to land through-

¢t

cut the Empire by James Edward Hogg, H.A., Oxon. Pages 57-58 contain

the following relevant passage:

"in the other eleven Jjurisdictions

then saven Australasian, Manitoba,
Trinidad-Tobage, Jzmaica, and

Loegward Islands - a special proca2dursa

is provided for, and as the first

step the cbjectocr files a ‘caveat' in
which he ‘forbids' the registry to
procaed with the application. The
filing of this caveat is 'in the

nature of initiaticn of litigation,®

and operates as a statutory

injunction, staying.. registration

s0 that ths guestion of disputed title
may be settled by the applicant
(including any nominee) on the caveator
taking proceedings for that purpose.

The entry cof a caveat and the adeption
cf the special procedur2 previdad by

the statuvzs 1is aot of courss compulsory,
and ordirary procsedings by way of
action for recoveraing the land, or obtain-
ing an injunction and aeclaration of tltlﬁ,
could be taken without £iling any cave

A significant featursa of his submission was that the caveator,

Jane had a claim for an estate or interest in the Flvc acres of tha
disputzd land, but that her claim was barred by estoppel, laches
or acquiescence. He made no responss to the numerous authorities

-

cited on behalf of the applicant Mavis because he contended that the

prcper forum to decide the issue as to title is in the proce=adings

Jane a2nd other beneficiaries have brought in the Supreme Court. That

actjon is entitled "Jane Rodney-Seale, Gwendolyn Rodney-Bryan,
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Tplargta Rodney;E&wards, Doris Rodney-Mason, Lelsith Rodney-Roberts,
Antonio- Andeﬁson, Plaintiffs and Mavis Rodney, Defendant, Suit
No. CL. S8 of 1950 and at*ﬁhe court’s insistance the Amended State-
ment of Claim, Defence and Reply were exaibited. These pleadings
cemonstrace the error of both parties in taking an adversary stance
befors the estate was adminiscered. The principal fault lies with
Mavis, when she failed té resort ©o Title 43, section 532 of the
Judicature (Civil Procedﬁie Code) Law. If there is any issue tc be
tried, the court may resort to sectiom 539 of the Cocde although this
is a case which might be determined by resort to section 542 if
there be agreement of the parties at this stage. it was and is

still open to Jane and others tc ra2sort to sacricn 537(2) of the

Judicature {Civil Procedure Code) Law. Returning to Mr. Miller's:.-°.

submission he cit=d another passags from the aforementcioned text at

pags ¢l which rsads thus:

“On a Mere Summens. 0¥ meticn te remove
rhe caveat tihe substantive rights of

the parties cannot usually b=
datermined. But if regular proceedings
be taken, either in the ordinary way of
litigation, or (in New Soutn Wales,
South Australia, and Mmanitoba) under the
special procedure; a declaration of
ritle may b2 made in favour of either
caveator or applicant. If The caveatox
actually claims and is held enzitled to
rne ownership of the land, his rights
will be declared accerdingly. In the
event of his then desiring to be
registerad -~ taking 1in fact the place of
the applicant - h=2 might possibily be
requireé by th= registry to make a formal
application, but a fresh investigaticn of
nis title in detail would not usually be
necessary.”

A w®wseful gloss on section 43 of rhe Act was referred to from Hogg's

t3xt at page 173. It reads:

v some enactmaents the person seeking to
have a restrictive encry made 1s referred
+o as ‘being interasted in' the property
t0 bz protected, in otners as having Or
claiming ‘an interest in' it. It has been
said that the former expression "is of
wider compass than' the latter, but it 1is
difficult to sae any practical distinction
between them, and the axXpressicn
'interested in' occurs in New Zealand as
well as in Ontario - though in Hew Zealand
a narrower view ofi the right to enter &
caveat has been taken than was taken in the
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“Ontaric case citad. The two £XpPressicns
will be trezated hers as syunonymous.

In some enactments the claimant is referr=d
to as ‘interested in' or 'entitled to a
right in' the property, in others as ‘claim-
ing to be interested’ or ‘claiming an
interest? in it. There appears to be no
practical distinction between these =xpressions
for the present purposs, and they will be
treacted as synonymous. Though not important,
it sihould perhaps be peinted out thar it 1is
only in jurisdictions which have the 'caveat’
that the word ‘'claim' occurs.”

Section 44 of the Act sets out the procadure in the light of HMavis'

summons that the caveat pbe withdarawn. That section reads:

"44,. The Registrar, upon raceipt of

such caveai, shall notify tne same to the
applicant, and snall suspend proceadings
in the matter until such caveat shall
have been withdrawn or shnall nave lapsed
as hereinafier provided or until an ordex
in the matter shall have boen cptained
from the Suprzme Court or a Judge.

The applicant may, if he think fit, summon
<ha caveator to attend before the sSupreme
Courz, or & Judge in Chambsrs, to show

cause why such caveat should not be removed,
and such Court or Judge may, upon proof that
such caveator has beoen summoned, make such
order in the preamises, sither <X parcte oOr
otherwise, as to such Court or Judge may
scem fic,"

So for the test laid down for the caveator to “show cause why such
cavear should not be removed", lMr. Miller cited yet ancther passage

from Hogg's text which is appropriate. it reads thus atr page i84;

“The expression 'interest' or interested’

in land occurs in every on2 o the &nact-
ments by which the caveatable intorest is
defined, excep:t in thz Leeward Islands.

- whers a caveat may be entered by ‘any.
person entitled to stay the ragistration.’
The latter phrase weould seem tc mean that
a claim tc any defined right relating to
the land and enforceable against its owna2r
will be sufficient caveatable interast.
This is in fact a possible interpretation
of ‘intercst' in all jurisdictions, and has
received judicial sanction in at least one
- Faderated Malay Statss, whera the ‘wide
and comprehensive! wording of the cmaccment
is referred to. That the words of a
corresponding enactment authorizing the
entry of caveats ' should have a wide
interpretation given to them' has also bzen
laid down in New Zealand. The ncecessity
for protecting unregistered interests by
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"meaxns of injunctions, ané th2 close

e resemblance that the caveat bsaars
to an injunctaon, justirfy the gens-
ral principle of giving an extend=d
meaning to the ‘interest® which
will support a caveat. It must of
course be beorne in mind that (&as
alrecady pointsd out ante; p. i73)
'interaest’ includes a claim to an
intersst; the whols system of
caveats 1s founded on the principle
that they exist for the protection
of alleged as well as proved
interests, and of intocrasts that
have npot ye¢r become actual intcrosts
in the land.”

Wnen the principle expresscd in this passage is applied to the factes

adducad in the caveator, Jane's affidavit, it is clear that she has

. "shown causc wiay the caveat should not b removed." It is pertinent

to note that in Norma Haddad v. Riverton City Limit=2d and The

Registrar of Titles Suit Ko. E. 230 of 1575 juagment delivered July 7,

1976, an earlier casc on caveats under the Act, Chaster Crr, J.(actg.)'
demonstrated a mora reascnable approach to support the caveat than

his judgment in the instant case. in fact thc follqwing passage

from that judgment is worth quoting as the principle 1s relevant o

the instant case. Page 3 of the judgment reads thus:

"Questions as to whather or not the
contract was irustrated as a result
of theo Order under the Flood Control
Law, whether or not it was repudiated,
whether or not the plaintiff caa now
maintain an action for Specific Per-
formance are all matters to be
docided by the Court of trial.

As Lord Diplock seid in American
Cyanamid v. Ethicon 1%75 1 A.E.R. 504 at
510 dealing witia an injunctiocn:

it is no parit of tha Courtfs
function &t this stage of

tne litigation to try to
resolve conflicts of

evidence on affidavit as to
facts on which the claims of
@ither party may ultimately
depend nor tc decide difficult
questions of law which call
for detailed argument and
mature considerations. Thass
ars mattars to bae desalt with
at th2 trial. One of the
reasons for the introduction
of the practices of requiring
an undertaking as to damages
on the grant of an interlocu-~
tory injunction was that:"...
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‘it aidesd the Court

e : in doing that waich
was its gr=at cbj=ct,
viz abstaining from
cXpressing any opinion
upor the merits of the
casa until ths hearing.’

B (Wakefizld v. Duke
g Bucclauch)

These obszrvations are appesite to
the present application.®

Bearing in mind thet the disputed land is part of trusct propertj. o
and thét +the frights_or interests” of the beneficiarices of :
Henrietta's estate\aia of paramount importance, the principle in ]
‘the above passage is appropriate to the circumstances of this f
case. Accordingly, tnerefores, the Order below refusing to

remove the caveat is affirmed albeit for somewhat different

reasons, The agreed or taxed costs of this appeal is for thse
respondent,caveator Jans Rodney-Seale. Further, this ccurt

ought to dirsct that eithcer the trustee Mavis or Jane and the

L other beneficiaries of Henrietta's estate take st2ps to have.
the "rights or intercests” of the beneficiaries determined

(> pursuant to the provisions of Title 43 of the Judicature (Cival

| f . Procedure Code} Law. In this regarxd, it is almost suparfiuous

tc remind the experisnced counsel for the parties that proceed-

ings for "the determination of any question arising in the

administration of the estatz"are not of an adversary nature.

Counsel should assis:t the cour: to administer ths cstate in

accordance with the spirit and intendment of Henrietlta's will.

, AN




