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NOTE OF ORAL JUDGMENT

This case raises a very short, but ipteresting point of
law. The facts are not in dispute and so I propose to ‘deliver my

judgment immediately.

A trensfer of property was made on the 31st July, 1970
and the sole question in this case is whether that transfer 1is

liable to tax under the Transfer Tax Act.

The Appellant contends that it iz hot, end he relies partly
on Sections 11 and 46(4) of the Act. It is, however, more conve-
nient in dealing with the matter to state firstly what is the con-
tention of the Respdndent, as indicated 1p his submissions to

support the charge to tay.

The Respondent's contention is, if I may say so, both
subtle and ingenious and, as with many such argunments, it has in

its favour the virtue of simplicity. The argument is as follows:

Section 3 of the Act is the charging section, and that
section charges to tax all transfers of property made after the
1st April, 1970. Section 11, =0 the argument ran, 1s not a

charging section, but a machinery section; snd that section merely
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/not

-2 -

indicates that the gront of any option subseguent to the 1st

fpril, 1970 is to he treated am a trensfer of property and exiqinle
to tax as such on the consiceration for the option. That séction
(that is section 11) also provides (at subsection 2) that 1€ an
option i8 exercised the grant of the option and the transactlion
entered into in fulfilment of the grrntors obligations under the

option, shall be treated for the purrose of tax as a sinole trans-~

action.

However, the Respondent contends that these provisions have
no relevance whatever to the instnnt case, because the "option" in
cuestion was granted prior to the effective date of the oprration
of the Act - that is to say prior to 1st April, 1970. This heinn
so, there can be no question of the grrnt meraging with the trronefer
and being trcated as a single transaction., There i3, 1t was sub-
mitted, only one question for the Court to decide ~nd that i=s
whether the transfer, which occurred on the 31st July, 1970, is
chargeable to taxi and since 4t 1s cormon ground that that date was
subsecuent to 1st April, 1970, the transaction was clearly chunht

by Section 2 and must be taxed accordingly.

As I indicated, that argument doeg have the virtue of
simplicity becruse this Court would/then be concerned with the
galvanising functions of Section 11,whereby the actual transfer and

the grant of the option is to be treated as one transaction.

For the /prellant it was aubmitted that Section 11 was
relevant to the issue. In particular Section 11(2) was aprlicanle
and, that when eaprlied, it had the effect of merging the transfer
with the agrant of the ortion. In that conrection it was further
submitted that the effect of the meruer was to make the effectlive
date of the transaction the date of the Yption rezther than the

date of the Trinsfer, and since that date was prior to 1st frril,

1970, then clearly the trensaction was not tax-ble.

I do not /.oo..i




I do not accept the Appellant's view of the effect or

relevance of Section 11. It 18 clear from its wording that that

gsection relates and relates only to options, the granting of which

were subsequent to 1st April, 1970§ and, since it is rdmitted that

the instant option is not in that category, there is,in my judgnent,

no guestion of Section 11 mpplying. I therefore, accept the

Respondent's submission on that point.

However, that doea not dispose of the matter. Reference

was made to the transitional provisions of Section 46(4)(a) end (h)

of the Act. That subsection states that no tax shall be charged 4in

respect of -

(a) a conveyance or transfer shown to the satis-

faction of the Commissioner to have been
sffected in pursuance of any contract made

before the 2nd April, 1970

{(b) a transfer before the 18th November, 1970,

of any settled property a2s provided by
subsection (4) of section 6, or 6f any

lease or option.

Counsel for the Appellant submitted primarily that because
of (b), even 1f he was wrong in stating that the effective cdate of
the transaction was the date of the option &nd theat the correct

vinw was th& date of the transfer (3/7/70) then on the +or*ing of

mection 46(4)(b) the transactlion would he exempt frow tax.

""ere agein 1 do not spccept the view contendrd for hy the

Arnellant. T am sa*isfled that the reference to the word "option”

in section 46(4)(b) is a refarence back to the word option in
section 11 and it is common ground that the expression es used in

that section means, an option grented subsecuent to 1st April,

1970. For thene ropsons 1 reject the contention that section

46(4) (D) /euewe



46{4)(b) provides any relief to the Appellant.

All of which brings me to a consideration of Section

46(4)(a). Here,the gquestion of law is: was the grant of an

_option by the Appellant on the 17th June, 1969 a - "contract

made before the 2nd April, 1970"? If it was, then, in .my
judgment, the transaction would be within the provisions of
Section 46(4)(a) and would, therefore, be outside the charge
to tax.
/
Counsel for the Re5pondént on this point contended that

an option agreement wes not such a contract and relied partly

on the William Cory csse reported at (1964) 3 ALL ER p. 61.

Counsel for the Appellant on the nther hand, not sur-
prisingly, submitted the contrary; and so at the end of the day,
therefore, the determination of this issue turns upon what view

1 take of this particular point.

I have considered the William Cory case and the submissions
made by Counsel for the Respondent but have come to the conclusion
that the Cory case is distinguishable in that that case merely

decided, on the particular facts, that an option was not a

contract for sale. The qprrent issue is wider and I have to
decide whether an option agreement is a contract simpliciter. I
have been supplied 1in my bundle with a copy of the option agree-
ment and the transfer., I have examined the agreement and I am
satisfied thot 1t emwbraces sufficient elements of the law of
contract as is necessary to constitute a contract. Indeed, as I
indicated, and while admitting that the same is not conclusive,
the document states (clause 6) "ell dates herein provided shall be

the essence of the contract",

For these reasons I have come to the conclusion that the

. transaction /eeceecee



}gb¢€1onvin this case was effeeted pursuant to a contract
N2 e before the 2nd April, 1970 and therefore falls outside the
charge tn tax having been caught by the provisions of section

46(4)(a).

In the ¢circumstanceg the order of this Court is that the

Appeal 1s allowed with costs to the Appellant in the sum of $100.

Approved, L> ) /
{ -

Dermot Marsh
Puisne Judge & Judge
of the Revenue Court.
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