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KERR, J.A.:

These appeals are from a judgment of Theobalds, J. on
December 19, 1981, whereby judgment was entered for the plaintiff
for damages against both defendants in the aggregate $103,733.82
with costs.

On February 21, 1981, the plaintiff, the driver of a

tipper truck, while unloading marl on the property of the first

~defendant/appellant at Rose Hall, St. James, was severely injured

when the truck in tipping came in contact with power lines installed
and maintained by the second defendant.

The first defendant was carrying out road improvements on
their private road and to that end had engaged the firm of Woon and
Associates. Woon and Associates contracted with George Moore, a

truck owner, to transport marl from a quarry to the site and the
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plaintiff was the chauffeur of George Moore.

The plaintiff's claim against the defendants was for a
breach of their statutory duty under the Occupiers' Liability Act,
Section 3, and/or negligence of their servants or agents and in
addition against the second defendant for breach of their statutory
duty under the Electric Lighting Law and Regulations thereunder.

In their defence filed,the first defendant specifically and
generally denied the allegations in the plaintiff's Statement of
Claim and alleged that the accident was caused wholly or partially
by the negligence of the plaintiff and in the alternative wholly
or partially by the negligence or breach of statutory duty by the
second defendant.

The second defendant in the defence filed, in addition to
the usual denials, averred that the accident was caused wholly or in
part by the negligence of the plaintiff and alternatively wholly or
in part by the negligence or breach of the Occupiers® Liability Act
on the part of the first defendant and further in the alternative a
claim for contribution or indemnity from the first defendant,

The learned trial judge found that the road surface where
the accident took place had not been raised prior to the accident,
that Woon § Associates was not an independent contractor in the
legal sense, that Lance Brooks, Woon's foreman gave diréctions to the
plaintiff and that Rose Fall and Woon were in joint occupation of the
site. As regards the Jamaica Public Service (J.P.S.) he found the
wires were under twenty feet from the ground and were therefore in
Breach of the Regulations under the Electric Lighting Act.

He apportioned liability as follows:

Plaintiff - 25%
Woon § Associates

vicariously liable - 25%
Rose Hall - 25%

Jamaica Public Service - 25%
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From this judgment, in addition to the appeals by the
defendants, the plaintiff filed a Respondent's Notice seeking (1)
to support the judgment in favour of the plaintiff on grounds
additional to those of the trial judge and (2) a variation in the
quantum of the award.

Before dealing with the question of liability it seems
convenient to deal at the very outset with the question raised by
Mr. Chin-See as to the trial judge's competence to find and
apportion liability to Woon & Associates who were not a party to
the action and to reduce the plaintiff's damages to that extent.

Mr. Chin-See submitted that if the defendants or either of them were
liable, then the Court should consider whether the plaintiff was in
any way to blame and to reduce the damages in accordance with his
proportion of blame.

I am in agreement with Mr. Chin-See in this. A plaintiff
may proceed and recover from all or any one of joint tortfeasors.
That the defendants if found liable would be joint tortfeasors is
ungquestioned. Accordingly, if as found by the learned trial judge,
the plaintiff was contributerily negligent, it is to that extent and
that extent only his damages were reducible. See Section 3 (1) of
the Law Reform (Contributory Negligence) Act.

Further, I accept as a correct statement of the law, the
following from Clerk and Linsell - 14th Edition #119:

"If one of a number of joint tortfeasors,
or of several tortfeasors causing the same
damage, is sued alone, he is liable for the

whole damage, though he did but a small part
of it."”

He however may be entitled to contribution from the others -

Lister v. Romford Ice and Cold Storage Co. Ltd. (1957) A.C. 555.

Accordingly, the learned judge erred in his finding of
liability in Woon and his correspondingly reducing the plaintiff'’s

damages.
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I now turn to consider liability in relation to the
parties against the background of the Grounds of Appeal and the
arguments in support.

For the first appellant Mr. Williams contended that the
1earned15£3;é erred in concluding that the defendant Rose Hall was
liable under the Occupiers' Liability Act. In view of the learned
trial judge's finding that the level of the road had not been raised

prior to the accident, there was no evidence that the defendant was

in breach of duty under the Act. Further, the trial judge found as

a fact that the wires were below the height of twenty feet as required

by the Electric Lighting Regulations. He submitted that the duty of
control in relation to the electric lines was on the second defendant
and that where a dangerous piece of equipment is owned and under the
control of an Authority, then such Authority has a particular duty of
care to see that no one is injured by that dangerous equipment. In
the circumstances Rose Hall would not be liable because although
owners of the premises they had no control over the equipment. Fe

referred to Jones et al v, City of Calgary (1969) 3 D.L.R. p. 455.

On this point, Mr. Muirhead submitted that there was

nothing in the Electric Lighting Act and the Regulations thereunder

which imposed upon the second defendant a duty in relation to the wires

to the exclusion of the owners and that the road being a private road,
the owners are required to ensure that the conditions in the Regu-
regards
lations are met and that so far ag:a§§'work undertaken by the second
defendant they do so as the agent of the owner. 1In the course of
argument he advised that the poles and lines were installed to the
costs of the first defendant. The facts in Jones' case, he contended,
bear no resemblance to the facts in the instant case.
The Occupiers' Liability Act - Section 3 reads:
" (1) An occupier of premises owes the same duty

{in this Act referred to as the "common duty

of care") to all his visitors, except in so

far as he is free to and does extend; restrict,

modify or exclude his duty to any visitor by
agreement or otherwise.

o,
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The common duty of care is the duty

to take such care as in all the
circumstances of the case is reasonable

to see that the visitor will be reasonably
safe in using the premises for the purposes
for which he is invited or permitted by the
occupier to be there.

The circumstances relevant for the present
purpose include the degree of care and of
want of care, which would ordinarily be
looked for in such a visitor and so, in
proper cases, and without prejudice to the
generality of the foregoing -

(a) Ceteeesseseasseresecscseesentes

(b) an occupier may expect that a
person, in the exercise of his
calling, will appreciate and guard
against any special risks ordinarily
incident to it, so far as the occupier
leaves him free to do so.

In determining whether the occupier of premises
has discharged the common duty of care to a
visitor, regard is to be had to all the
circumstances.

Where damage is caused to a visitor by a

danger of which he had been warned by the occupier,
the warning is not to be treated without more as
absolving the occupier from liability, unless in
all the circumstances it was enough to enable the
visitor to be reasonably safe.

Where damage is caused to a visitor by a danger
due to the faulty execution of any work of
construction, maintenance or repair by an
independent contractor, the occupier is not to

be treated without more as answerable for the
danger if in all the circumstances he had acted
reasonably in entrusting the work to an independent
contractor and had taken such steps, if any, as he
reasonably ought in order to satisfy himself that
the contractor was competent and that the work had
been properly done.

The common duty of care does not impose on an
occupier any obligation to a visitor in respect
of risks willingly accepted as his by the visitor
(the question whether a risk was so accepted to
be decided on the same principles as in other
cases in which one person owes a duty of care to
another) .”

(_4 In Jones et al v. City of Calgary et al: It was held that:

"A municipality, as owner of an electric
transformer installed on the premises of

a shopping centre, is not the occupier of
the land covered by the transformer and
cannot therefore claim that it owes no
duty to a boy of nine injured by contact



"with electricity from the transformer on the
ground that he is a trespasser to the land. Nor
can the municipality claim that the boy is a
trespasser to the transformer itself where the
transformer is an alurement and its attraction

to children is foreseeable. The municipality’'s
liability must be decided in negligence and

where the transformer is not adequately locked,
bears no warning sign, is not surrounded by a
barrier and.is not adequately inspected, the
municipality is in breach of duty to the boy.

The boy is not guilty of contributory negligence
where ke accidentally put his hand in the open
transformer. Nor does liability fall upon the
manufacturer of the transformer simply because
the locking device on the transformer was capable
of being ineffectively locked with the usual type
of lock used by the municipality where a normal
lock would have locked it cafely. Neither is the
owner of the supermarket under any 1iability where
the municipality has full coatrol over the trans-
tormer.”" (Emphasis mine).

In the course of the judgment the passage from Dominion

Natural Gas Co, Ltd. v. Collins (1909) A.C. p. 646 as to the

peculiar duty to take care imposed on persons who install
dangerous articles or equipment was quoted with approval and also

the following at p. 460 from In Citizens' Light & Power Co. V.

Lepitre (1898), 29 S.C.R. at p. 5:

""This is therefore a case for the application
of the principle now well established that
persons dealing witbh dangerous things should
be obliged to take the utmost care to prevent
injuries being caused through their use by
adopting all known devices to that end."

In dealing with the liability of the City in the Jones
case, Kirby, J., after considering a number of relevant cases,
held that the City was not the ‘'occupier®' of the land covered
by the transformer and, that liability must therefore be decided
in negligence, independent of occupation of land but that it
cannot escape liability on the basis that it did not intentionally
injure the infant plaintiff, was not aware that he was there at

the time of the accident and so could not have prevented the

accident from happening."



As regards the 11ab111ty of the Poundatlon the owners of
Brentwood Shopplng Centre, the learned Judge sa1d

"The liability of Foundatlon was advanced on the
‘basis that as owner .0f the property on which the
transformer was situated, it owed a duty to the
-infant plaintiff as 1nv1tee, corresponding to that
imputed to the City; to ensure that the transformer
was properly locked; to warn of danger, to erect .a
barrier around the transformer and to. prov1de
adequate  inspection.

rFoundatlon s position is that it was -in no breach
of duty-to the infant plaintiff, that the trans-

-~ former being the property of the City and under its
exclusive control, the City had assumed whatever
duty was owing by Foundation with respect to the
transformer."

Now the Electrlc L1ght1ng (Extra Phgh Pressure Conductors)
Revulatlons 1928 prOV1de |
1. These Regulations shall apply to all Extra
High Pressure Conductors, lines and apparatus
used‘by the Jamaica Public Service Company

Limited or by any other Company operating in
the,Island of Jamaica. ;
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9. The conduetors (wires) shall be carried by
insulators of appreved design and manufacture
to which. they shall be securely attached with

~soft drawn tie wire not smaller than No. 8
S.W.G, No Extra High Pressure Conductor shall
have less than 20 feet clearance above the
~ground at any Dolnt in any span."

Imp11c1t 1n Regulatlon 1 is that control over "Extra High
Pressure Conductors, lines and apparatus”ﬁls olaced squarely and
exclusively on the Jamalca Publlc Serv1ce Company, who was the
Company operatlng then -and there._;; -

Althouoh on the facts there are clearly dlstlngulshlng
foatures between the 1nstant case and the Jones case, nevertheless,
I am of the v1ew that the pr1nc1p1es rclatlng to the duty of
persons in exc1u51ve control of the 1nsta11atlon and malntenance of
dangerous equlpment are appllcable to thlS case.

‘It was not w1th1nvthe,author1ty or competence of Rose Fall .

their land and it 1skna1ve to‘suggest that:rnethear‘lnstallat1on
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and maintenance of the lines, the Jamaica Public Service were
the servants of the 1st defendant. They operate and act upon
statutory powers and authority conferred by the Electric Lighting
Act and the Regulations thereunder thereunto enabling.

The main purpose of the Occupiers' Liability Act was to
provide new rules and institute a "common duty of care' by the
occupier to all visitors and thereby replaced the common law rules
under which the duty of the occupier of premises differed according
to whether the Person was an invitee or a licensee. At common law
the categorising of a visitor cften resulted in fine and pedantic
distinctions. In that regard, the Act Section 2 (3), expressly
states that the rules shall apply in like manner and extent as the
principles applicable at common law to an occupier and his invitees
or licensee would apply.

In the instant case the first defendant Ruse Fall had no
control over the installation or maintenance of the electric lines
nor any authority to interfere with them; there is no evidence of
knowledge by Rose Hall that the lines were or likely to be lower
than the Electric Lighting Regulations require and the accident was

due to current operaticns being performed by Woon § Associates.

Accordingly, I am of the view that the first defendant was not in
breach of occupancy duties relative to the physical condition of
the premises.

I now turn tc consider whether or not the first defendant is
vicariously liable in respect of injury arising from the operations
taking place on those premises. Mr. Williams submitted that the
learned trial judge erred in finding that Woon § Associates were
not independent contractors. In reply, as well as in keeping with
the Respondent's Notice, Mr. Chin-See's’argument, as I understand it,
was that persons carrying on work on private property are presumed
te be doing so under some agency of the owner. Accordingly, unless
the first defendant pleaded that such persons were trespassers or

independent contractors, there can be no issue on this if agency is
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established by the evidence. The plaintiff was therefore an
invitee and as it behoved the occupier to take reasonable care

that he was not injured whilst on the premises, it is immaterial
whether the claim is in negligence or under the Occupiers’
Liability Act. The first defendant not having pleaded independent
contractor his argument on that regard ought not to be cntertainc!,

As these contending submissions rest upon findings of fact,
it seems convenient to refer here in some detail to the evidence
and in particular such evidence as is concerned with the mechanics
of the action resulting in the accident and the relevant relation-
ship between the first defendant 2nd the activities on the site.

The plaintiff's evidence was to the effect that on February
21, 1981, he was the driver of a Dumper truck drawing marl from
Montego Bay to the road improvement site at Rose Hall., FHe had done
five trips without mishap. It was on the sixth trip that the
accident occurred. Lance Brooks was foreman on the site and he
directed the plaintiff as usual where to drop his load. He
manceuvred the truck intc position and began tipping. Brooks who
had come to the door to hand him a ticket for a lerad cried cut and
the truck started "to blaze'. Apparently the truck had come in
contact with the power lines overhead. Brooks was electrocuted and
the plaintiff suffered extensive injuries. Both legs had to be
amputated, The plaintiff had over fourteen years experience in
driving tipper trucks. In cross-examination he said that the truck
he was driving that day when jacked up could not reach sixteen feet
in height,

Ivan Woon's evidence was to the effect that he was the
Managing Director of Woon § Associates Ltd, doing road construction
work and was engaged by the second defendant to upgrade the road,
filling the roadway with marl and asphalting it. The marl was
transported by dump trucks, the property of Cecrge Moore and the

plaintiff was the driver of one truck. Lance Brooks was employed
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by the Company. Hls duty was to. 1nstruct drlvers where to dep051t
the marl In cross examlnatlon he sa1d he had been 1n the road
bu11d1n9 bu51ness for about th1rty years and hlS Company about six
years.L Rose Hall people would tell h1m what they wanted and he
would adv1se how best the work should bc done. Fe attended tho
51te observ1ng day to day work and he 1t was who deC1ded on workers
to as51st and he would take the dec151ons as to how day to day
operatlons would go on..o He had agreement W1th Rose Hﬂl on |
apec1f1cat10ns but as an 1ndependent contractor he bu11t accord1ng
to those spoc1f1cat1ons and he personally superv1sed the work. In
cross-examlnatlon by the second defendant's counsel he sald ‘he took
d1rect10ns from Br1an Sm1th of Rose Hall in places as)whether to
w1den the road n1ne 1nches to one foot so as to get proper alignment.
Smlth WOuld certlfy if work properly done Dav1° was Woon's
superV1sor and he was empowered to llalsewath Mr Smlth and would
get 1nstruct10ns from Sm1th L R |

y Te11 Hhmp Weltzel the V1Ce Presldent of Rose Hall Said
Brlan Smlth was the Company s archltect and Woon and ASSOClateS
(Road COntractors) were engaged to resurface the Rose Hall prlvate
road wh1ch 1ed from the ma1n road to the Great House.',Smlth,and._
h1mse1f would measure the work and approve payments.,_Smithynever
remalned on 51te and superv1se the work | Woon;adyrsedfhow work was
to be done and hlS adv1ce was re11ed on.o“_ p | ". | e

: Now W1th respect to Mr. Ch1n See'! s subm1sslon that the .,
arauments of Mr.;W1111ams on Woon belnp an 1ndependent contracto
should not be entertalned he was obv1ous1y unmlndful of the sage
advice that before treatlng the mote 1n a brother $ eye pneshould

f1rst deal w1th the beam 1n one s own., The p1a1nt1ff 1n hlS

statemenf of c1a1m had pleaded in general terms that as agalnst the
£1rst defendant "the 1nJurles loss and damage were occa51oned to

the plaly.lff by reason of the breach of Statutory duty under Sectlon
of theficcuplers' L1ab111ty Act of 1969 and/or by reason of the

noellgence on the part of the defendant the1r servants or aoents,”
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without naﬁing such servants or agents. In the defence filed
the first defendant categorically denied in the same fashion.
Mr. Chin-See is now arguing that the evidence disclose that
Woon and Associates were the servants of the first defendant
and Brooks the sub-servant but deny Mr. Williams the right to
contend that the evidence disclose that Woon and Associates
were not servants of the first defendant but independent con-
tractors as if a trial was a game of hide and seek.

In my view in support of their contention that the
accident was not due to the negligence of any servant or agent,
the first defendant would be entitled to rely on evidence
establishing relationship inconsistent or incompatible with the
relation of Master and Servants or Principal and Agent.

Turning to the learned judge's finding that Woon ahd
Associates were not independent contractors I am of the view
that such a finding is not only unreasonable but inconsistent
with the evidence and particularly that of Ivan Woon, whose
evidence on this aspect has not been traversed or contradicted
by other evidence.

Woon and Associates are the experts in road construction.
They determined how the work is to be done and they decide who
are the workmen or sub-contractors to assist them in the
performance of their contract. The fact that Rose Hall through
its officers gave specifications or approve of the work, would
not in any way affect the position of Woon and Associates as
independent contractors. Brooks was a regular employee of Woon
and Associates while George Moore was the general master and
Woon and Associates the temporary master of the plaintiff -

[ see Mersey Docks and Harbour Board v. Coggins and Griffiths

(Liverpool) Ltd. (1947) A.C. 1]. Nor can it be said that in

engaging Woon and Associates Rose Hall had been negligent. On

the contrary there was evidence that Woon and Associates had
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previously performed satisfactorily similar work.

Accordingly, I am of the view that on general
principles Woon and Associates were not servants Or agents of
Rose Hall and therefore Rose Hall was not vicariously liable for
the negligence of the servants of Woon and Associates.

Turning to Mr. Muirhead’s Grounds of Appeal the

first reads:

"The finding by the Learned Trial Judge that
the level of the road in the vicinity of the
accident was not raised prior to the accident
was unreasonable and against the weight of the
evidence."

This finding by the trial judge was amply supported by
the evidence and unassailable. Mr. Muirhead then as an
alternative endeavoured to show that the trial judge erred in
finding that the wire had not met the required height from the
ground of twenty feet as demanded by Regulation 9 of the Electric
Lighting Regulations. He submitted that"” To Duhaney's measurement
of stxteen feet eight inches should be added tThe estimates as
to the amount of sagging and the fact that the road had beecn
raised after the accident.

On this aspect of the matter the plaintiff gave
evidence that his truck when fully extended could not reach
sixteen feet; that he satisfied himself that the ground was level
before starting to tip. He was aware of the wire and that it was
dangerous and he spoke to Woon. After he had checked the wire
on his first trip he did not check it again. Brooks who
instructed him where to drop his load was a “'stern little man”
and if the marl was not dropped where he instructed he would not
sign the ticket for him to be paid.

Ivan Woon said that trucks should be unloaded where
no wires were ""for safety sake" but that if the wire was the
correct height tipper truck could not reach it. GCeorge Moore,

plaintiff's witness, said that from his little experience of the

eight ton fargo, which the plaintiff drove it would reach about

R
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fifteen to sixteen feet when fully extended. Moore said in
cross-examination that he used to drive tipper trucks. The
driver could regulate the height of the tipper and need not
raise it fully. A driver should first make sure the ground is
level, check below as well as above for head-room and for
clearance of the truck body. It was dangerous to 1lift the body
without checkinz above as the risk of touching something above
should always be present to mind. Fe had warned his drivers
about operating under electric wires.

Duhaney, the Senior Covernment Electric Inspector who
measured the wire at the splice gave expert evidence. He had
known the area for over fifteen years and there were sags in the
wire all the way from the main road. The poles were regular
thirty foot poles and if implanted according to the relevant
regulation one sixth ought to be in the ground and the wires
supported by cross-arms one foot from the top of the pole. Fe
estimated greatest sag two to three feet. FHe measured height
from ground where the broken wire was spliced as that was the
lowest point in the wire and estimate the sag as a result of
the "splice” about two feet. He had givén approval for relocation
of the poles and communicated fhat approval to the second
defendant by letter dated 16th of February, 1971. His Departmént
always insisted that poles be relocated before starting road
construction although there was no regulation to that effect,
There was no obligation on land owner to inform him of raising of
the level of private road. The poles were about two hundred and

eighty feet apart and where he measured was near the centre between

e

two poles. The damaged wire was one of four strands in the sﬁéﬁ:
Fe did not measure the other strands.

Cecil Sproul, the Electrical Engineer for the second
defendant and stationed in nearby Montego Bay, on receiving a

report of the accident attended at the scene. One line had been

e
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severed as a result of a truck coming in contact with it. At
his directions the line was repaired by a splice. He was in
charge of area 1965-71. He estimated wires at lowest point to
be twenty-two to twenty-three feet from zround. According toc
him the road was built up about six feet where accident occurred,

Gladstone Lemonius, Electrical Enginner and District
Manager for the parishes of Trelawny, St. James and Hanover, said
the lines were in existence as far back as 1956. He had never
made measurements on that span. He gave opinion as to the height
of the wires, based upon the requirements as to height of poles
and sag as being twenty-one to twenty-two feet,

Mr. Mﬁirhead's contention that the learnedftrial judge
was wrong in holding that the wires did not meet the required
height of twenty feet rested in the main on the evidence of the
experts. It is clear that the trial judge rejected Sproul’s
evidence as to the road being raised before the accident. The

expert's evidence rested partly on assumptions, inter alia:

(1) That the height and planting of poles
were in accordance with regulations.

(2) That there was normal sag in the span,
(3) That at the time of the accident their
height above the road surface was in

accordance with the regulations and had
not been reduced by sinking or tilting.

(4) Duhaney's estimate of height of pole
above ground based on assumption that a
stamp on the pole was at a particular
distance from the end.

As against that no one measured the remaining strands
which were alleged to be on the same level as the damaged strand
or how much lower the spliced strand was from the others. All
the experts admit that with the passage of time, certain factors
may cause the wires to be lower than the regular twenty feet,
e.g. sinking and tilting of the poles or stretching and sagging

of the wires,
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In the circumstances, the learned trial judge was not
obliged to accept without reservaticns the estimates and opinions
of the expert. It was open to him on the basis of the oral
testimony of the plaintiff, Ivan Woon and George Moore and
considering the factors that may result in the lowering of the
wires, to infer that the wires were sufficiently and appreciably
below the minimum height required by the Regulations as to makc
the J.P.S. in breach of their Statutory duty.

I now turn to Ground 4 which reads:

"The breach of a statutory duty as
alleged did not give rise to civil
liability and accordingly noc cause
of action would be founded thereon."

Mr. Muirhead did not press this ground but nevertheless
I feel constraint to deal with it. In determining whether civil
liability may be founded on a breach of statutory duty, regard’
must be had to the terms and tenor of the statute to ascertain
whether or not there was an intention to give a civil remedy. The
purpose of the requirement under the Regulations is manifest;
namely to put these highly charged and dangerous wires at a height
where they would not come in contact with normal and ordinary
user of the road or property over which such power lines run.
The Regulations were obviously made to prevent the very type of
harm which in fact occurred and were designed to protect against
such physical harm.

The Regulations themselves do not create a specific
offence but Section 34 of the Electric Lighting Act provides:

"Whenever under this Act, or any
licence issued hereunder, the Minister
is authorized to make rules or regula-
tions he is hereby authorized to attach
penalties, for the breach of such rules
or regulations®

Provided, that no penalty shall exceed
forty dollars, and no daily penalty
shall exceed ten dollars, and a daily

penalty shall mean a penalty for each
day on which any offence is continued
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"after conviction therefor. All
penalties under this Act, or any
regulation made by the Minister
under this Act, or any of them,
may be recovered in a summary
manner before the Resident Magis-
trate for the parish in which the
offence is committed.®

Having regard to the type and extent of damage that may
result and the comparatively mild sanction on criminal prosecution,
and having regard to the scope and purpose of the Regulations, it
would be absurd to hold that breach of the duty imposed specifi-
cally on the second defendant by the Regulations under the Electric
Lighting Act, did not give rise to 1liability in a civil action.

Mr. Muirhead further submitted that even if the trial
judge was correct in holding that there was a breach of a
statutory duty giving rise to civil action, this breach did not
cause or materially contribute to the injury to the plaintiff and
that therefore the trial judge erred in holding the second
defendant/appellant partly to blame. As he graphically put it, if
power lines are lower than the regulation height, this does not
mean that one could deliberately run intc them and so render the
J.P.S., liable. Although as I have found that on breach of this
duty imposed by the Electric Lighting Regulation an action in tort
lies, I decline to interpret that duty as imposing absolute
liability on the second defendant., The fact that power lines are
lower than required by the Regulations would not per se entitle
an injured party to full damages regardless how careless he might
be and the extent to which his carelessness contribute to his
injury.

Accordingly, the question of contributory negligence arises
for consideration. In that regard the evidence of the plaintiff’'s
witness, Ceorge Moore is important as he described the care that
a prudent tipper truck operator ought to exercise especially when

working under power lines. The plaintiff was aware of the electric

wires and ought to be mindful at all times of the danger if the

R
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truck cOme into contact with them. Although he had checked
the wires on his first trip and had made five trips before,
the wires were clearly not of uniform height throughout and
the marl was not deposited at the same spot on all occasions.
Nor would the fact that he felt obliged to deposit the marl

at the spots indicated by Brooks relieved him of his duty to
take reasonable care. In the circumstances for his failure

to exercise due care I would hold the plaintiff contributorily
negligent to the extent of fifty percent.

The issue of the vicarious liability of Woon and
Associates through Brooks and the attendant contribution to
the damages awarded would be justiciable issues between the

woom § Avoclake, -
second defendant and { In keeping with my decision
on this point (ante) the plaintiff's damages should be reduced
only by the extent of his own contriblutory negligence.

As regards Mr. Chin-See's plea that the damages for
loss of earnings be updated to the time of trial, it is
enough to say that this was not pleaded or raised before the
trial judge and accordingly I am of the view that the plea
ought not now to be entertained.

For the reasons herein in respect of the first
defendant/appellant I would allow the appeal, set aside the
judgment and enter judgment in favour of this appellant with
costs here and in the Court below. With respect to the second
defendant, I would dismiss the appeal and in the light of my
decision as to the extent of the plaintiff's contributory

negligence the total award of damages would be proportionately
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reduced, The jiudpment against the second defendant would consecuentially
te varied and judsment entered for the plaintiff for $103,733.022 which
gmount would Le fifty percent of the total damages as computed categorised

and awarded v the trial ‘udge.

CAMPBELL J.A. (AG.)

Cn February 21, 19271 a very serious accident occurred on a private

roadway leading to the Rose Hall Great louse in Montego Bay in the perish of

Saint James. IMr, Wesley Robinson, the respondent herein, was seriously iniured.

e was employed by one Mr., George Moore of Savanna-la-mar in the parish of
Westmoreland to draw marl in a Targo eight ton tipper trucl: from liontego Bav
and to deposit the marl on a private roadway situated on the property of Rcse
Hall Development Ltd. (hereafter referred to as ‘Rose Hall.") On the 21st
February, 1971 while he was tipping the marl from the tipper truck on to the
aforesaid roadway, the ralsed Lody of the tipper came into contact with over-
head high tension electric power lines owned by the Jamaica Public Serviee
Company Limited (hereafter referred to as “J.P,5.") The Respondent who was in

the cab of the tipper truck regulating the jack for raising the tipper was
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severely burnt. He, in conse~uence, suffered serious permanent disability.
The respondent sued Dose Hall and J,2.7. claiming againct them demages for
allezed breach by them of their respective duty under section = of tle
GCecupiers' Tiability Act of 1965, or alternatively, for negligence on their

part or on the part of their servantes or agents., He further clasimed against

J.7, 2., alone damage for Lreach of its gtatutory duty under its licence
granted under the Electric Lighting lLaw.

The respondent in his particulars specifically pleaded failure
to exercise reasonable care to prevent injury tc him from unusual dangey on
tlie premises of which they knay or ought to have known., He alco pleaded
the ucual particulars of negligence guch as failure to take ade-uate uprecau-
tion for his safety and in addition specifically pleaded the following as
acts of negligence:

1 {2) Failing by lack of evamination, supervision,
testing ov otherwige to ensure that the
overhead wives were at a safe height above

the ground;

(b} Pxposing him to danger without sufficient
varning or any warning at a1l:

{(c¢) Failure by the second defendant tc ensure
that the electric wires were ot the specified
distance from the ground especially in view
of the raising of the road below the gaid
electric wires by two feet in height.
Pose Hall and J,.D2,C., in their defences each denied the allegation
of breach of statutory éuty under the Occupiers' Liability Act with J.P.E.,
additionally denying breach of any duty under the Electric Lighting lew, Each
pleaded against the regpondent that the accident was caused vholly or in part
by his negligence, the particulars of negligence pleaded against him by loce
Hall and J,P.2,, Tespectively vere subgtentially the same. Thereafter, Rose
121l and J,.P,5., parted compeny - J.2.5,, joined ranks with the respondent in
charging Roce Hzll with breach of its common law duty of cere under the
Occupierd liability lct to the respondent. It further pleaded against Rose

Ti2ll in favour of the respondent the same acts of neglisence pleaded by the

respondent against both Ioge T'all and itself, Turther, it pleaded on behal:



cf the respondent the following additional acts of neglicence by Lose INall,

namely:

1y Permitting, ellowing ov directing the
p plaintiff to unload the tipper truck
K\ | near to or under the electric wire.

(2) FPailing to supervice the plaintifs
adeguately or at all in tlie unloading
of the tipper truck so as to ensgure
is cafety.

(2) Raising the level of the voad helow the
electric vire by some 2 feet in height.®

Poce Hall, similarly in addition to pleading in favour of the
respondent against J.P.S., the particularc of negligence, pleaded by tle
respondent against it arnd J.P.S., also charged J.P.S., with being wholly or

<\-/ nartly to Llame for the accident by bresching its duty under the Electric
Iichting Lav in that:

(1) It erected the said electric uires
uncafely and or failed to keep the
same in ¢ reasonably cafe condition:

(2) 1t erected the wires and or kept them
too close to the ground, 1.2, in &
dzngerous position and or unsafely:

{2) It fziled to insulate the geid electric
vires properly or at =21l

<¥ ; (&) 1t erected the wires which were extra
/ high pressure conductors wit!: legs then
twenty feet clearance above ground
which wes in breach of Regulation © of
the Rlectric Lighting (Extra High
mragsure Conductor) Regulationes (10285)F

Icsues vere thus joined between the plaintiff, Rose Hall and J.7.C.,
on the cone hand, and between Doge Hall and J.P.2., on the other. The issues
fairly arcse on the nleadings eppeared to bz ac follows:
.P.8., in breach of Regulation 9
ie Nlectric lighting {(Bxtra High
u*e Conductor) Regulation and 1f
bt

in breach, vas this the operative
of the =zccident:

(1) Vas
of

- ’f

mmca"f‘t-c
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{2} %¥re Rose Hell also under a duty to exemine
nervige znd test the overhead wires to

19 that they were erected and there-
a;ter Lept at a2 safe height that is to ca
at the statutory height of 20 feet at least
from the roadway. If it was under guch a
dut, was there a breach of this duty
amounting to negligence;

(3) ¥id DRese Hall raise the level of the rcadway
below the electric wives by tvo feet in Leigh
sc creating ezn unusual danger to the respondent
relative to the overhead electric wires

(&) 7Did there exist to the knowledge of Rose Hall
unusual danger on the premises either arising
from the electric vires or the manner in which
its voad worl: was being conducted,
indenendently of the zlleged vaising of the
level of the roadway;

(3) 1If there was an unusual danger of vhich Rose
Hall had knowledge, was the plaintiff warned
or othervise protected by RNose Hell against

cuch unusual danger;

ze the plaintiff wholly oxr partly to blame
for the accident?

The iscue of independent contractor as a defence was not raiced

L]

evpresely by Dose Hall or itc pleadings because the averment by it that “lat
all material times tle plaintiff wac employed to & contractor who was doing
verlk for it on its road” wac not sufficient to raise sn express defence the
iability, 1f any, vwae that of an independent contractor and nct liability
of TNose Hall, At the same time the plaintiff did not plead epecificelly any
nerson or perconc who he alleged vas the cervant zand/or agent of Rose Hall co
a2z to compel Rose Hall to plead specifically that tlhe szlleged servant cr agent
wag in fact an independent contractor for whose or wicse servant's act it vace
not responsilhle.

Tose Hall Jid the best it could in the circumstonces by making the

2

sverment of cervant or agent’ an issue by denying specifically the allegationc

~

contained in the paragraph of the smended ctatement of clzim which

contained the

e

words "breach of statutory duty under section 3 of the Gecupiers' Liability Act

of 19¢2 znd/or by reason of the negligence on the part of the Defendants, their

servants or agents,”  Being thus at issue, it wasc necessary for the respondent

ace to establish by evidence not only the identity of the

4]
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persvn ov persons wiom he averred were the servants or agents c¢f Rose Hall
but also to establich further that tlose identified persons were in fact
servants or agents and not independent contractors for vwicse fault Rose Hall
vould oxdinarily not be vicericusly liable. Rose Hall could therefore
properly rely on the evidence which showed that the person vhose actg the

respondent relied upen ag conctituting negligence was not a servant or agent

A

oI lose Hall but was an independent contractor. This view of the matter
undoubtedly explaing the learned trial judge's treatment of and conclusion
o: the issue of independent contractor which features in this appeal,
Tie learned trial judge after a lengthy hearing extending over
ten davs delivered z schort judgment which in velation to liability is set

out as Tereunder:

“All the participants in this drama display 2
remarlzable lack of care for their om
personal cafety and where not so applicable
for the safety of thedr invitees or parties
to viom in normal circumstances they owe o
duty to take veasonable care. One such
percon has not been made a party to the
ection but in so fer as I £ind that party
vicariously liable for the acts or omigsions
cf his gervants or agents then naturally
it follows that the damage ultimately awarded
to tlhe plaintiff, Mr. Vesley Robinson will Le
reduced accordingly. I refer, oI course, to
Voon and Associates, and their foreman,

Mr., lLance Drooks.

Although there is a very volumincus record in
this case, the facts szre of cingular simplicity,
On the evidence I make the following findings:

(1) PRoad surface at the mesterial point i.e.
where the accident took place, wac not vaised
prior to the accident.

(2) Voon and Associates not an independent
contractor in the legal sense although Mr. Ivan
Voor in tis evidence so described himself, e
was in fact subject to directions and
instructions and supervision from Brian Smith,
first defendant.

(3) lance Brooks, Woon's foreman and engaged
at 21l material times in giving directiocns to
plaintiff ae to where to depcsit marl,



{4y TPirst defendant, Rosehall Development
Limited etill in occupaticn ¢f site -
private rcad leading up to their Great House,

(&) (a) Voon Aseociates in joint occcupation
with Fosehall,

(5 J.7.S. wires too low, i.2. under 27 feet
in height and therefore in breaclh of the
Negulations under Dlectric Lighting Act. J.P.C.
liable for failing to maintain wires at correct
height. :

Apportion ILiability as follows:

(1) Dlaintiff 25% - delilerate tipping of marl
under wires,

(2) Voon's foreman and thervefore vicariously
Yoon znd Associates 25%.

(3) Tosenlall Development Limited 25% under
Cccupier's Liability Act.

(&Y Jpc, 25% for failing to maintzsin wires -
breach of

; their statutory duty."

Against this judgment both Rose Hall and J.P.C. have appealed and
thie regpondent has filed ¢ respondent's notice contending that the decision of
1

the court below should he varied,

Por convenience, I will deal firet with Cround 3 of Fose Hall's

's

appeal on the detemmination of wlhich alsc depends the fate of the respondent
contention that tie learned ‘udge's judgment should be varied to include a
specific finding that Voon and Associates lLimited is tle gervant of Rose Hall,
This ground of appeal complaing that the learned trial judge erred in law in
finding that ‘"oon {: Associates Limited was not an independent contractor’
The reason no doubt why Rose Hall has raised tie above ground of
appeal is that if T'oon { Assoclates lLimited was Zound tolbe an independent
contractor, Rose Hall would be able te contend that flrstly it is rot liable
vicariously for any negligence as VJoon ©: Associates was not hisg servent,

' liability, its road widening operation having

secondly in relation to occupiers
been entrusted to z competent snd experienced independent contractor, tec wit,
Vicon & Associateg Limited, that it had discharged its common duty of care to

tie regpondent under the Cccupiers Liability Act in respect of any unusual
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dangers whicl minht avise throu~’ the woad buildin operations whicl. was
=ot per se a dangerous operation.

Mr. Clin-See for the vespondent supported tie learned [ud-e's
findins that Woon & Associates was not an independent contrvactor. He
furtler contends tl:at the judgment should be varied to include 2
concequential finding that Woon & Asscoclates Limited was the servant of
Rose Hall thereby rendering the latter vicariously liable for tle
negsligence of Lance Brools, the foreman of Veon & Associatzs Limited.

r. Chin-Cee's contention ig thus premised on tle correctness of the
learned trial Judge's finding that VWoon % Associates was not an independent
contractor in the lepal sense. Mr. Clin See in this rezard submitted that
it is 2ot oper to Rose Hall to rely on any defence Lased on Voon £
Aesoclates Limited bLeing an independent contractor Lecause cuch was never
pleaded. lle further sulmitted that on the pleadinge, issue was joined

1

setween three parties onlv, namely, the respoadent. Teose Hall and .0

To icsue #c to liability of any other person arcse.

Mr. Chin-See has, In my view, overlocked tle fact that Roge
Hell zg I have shown earlier, is mot relying on a defence pleaded hbut on
the fact that even thougl. issuer were loined between the three partiec on
record, the hurden wes on tie recpondent to establish affiwmatively that
the unidentified person or persons in the pleadinge, whom he averved to e
“cervantes or agents’ of Rose Hall did in fact fall within that categorvy.
Thic was a live icsue 25 Tose Hall did not admit but rather denied the

relevant paracrapl: in the pleading which contained the averment of “‘servants

or agente.” Thus it was necessary for the learned trial judge to make =z

3

specific findins in relation to Voon % Acgociates Limited 1 e, whether it

L

wac o servant of Rose Hall or an independent contractor as a vital and

rnecessary ctep in determining the pature of Rose Hall's lialbility if any,
t.at is to say wietler it was personal or vicariouc. Admittedly tlere was
arror on the part of the learned trial judpge in odiudsing Voon & Ascociates

Timited lialle since it wess a2 non-perty. BPut the learned trial judge vas ot
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antirely precluded from regarding Voon & Associates Limited nor from
determining the statur of this non party vic-c-vis & party on the record
as this was an integral and necessary step in determininz the liatbility,
(;‘\ if any, of a party vho was Lefore him.
Contiruing with Zround 3 of Rose Hzall's zppeal, lr. Williams

submitted that the evidence is all one way in establishing affirmatively

ot

hat Toon & Asgociates Limited wae an independent contractor. He furtiher
suimitted that the respondent who in fact called tie Manacing Director of
Voon & Associates Limited ag is witness, made no effort to establisgh thet
Woon & Acsociates Limited was 2 servant or agent of Fose Hall despite the
issue of indepencent contractor having been raised by Mr. Ivan Voon under

< - cross-examination on behalf of Rose Hall within the context of his
receiving certain instructions from Mr. Smith who was representing Rose
1all. The relevant evidence elicited under cross-examination on btel:alf oI
Tocse Hall is summarised as hereunder:

T had heen in husinese up to time of accident

alout six years as Woon and Associates 'oad-

builder'. I had been in Roadbuilder business

about thirty vears altogether to date.

Considerable ewperience in field and lhave

alwavs been availahle for such woriz. I had
done work for Rose Hall ILimited before, including

‘ roadvorl:., They would tell me what tley vant me
<g// to d¢ I would advise them hiov best work should

He done.™

%I vias ve-uested to reconstruct the road surface.’

“I decided wto T would employ to assist me. Lance
Broolks would cghow drivers e particular spot to
deposit marl. Fe was in control of tlhece truck
drivere. MHe is my foreman, tool: ingtructiong
fron me, I would take the decisiong as to hovw
the dav to day operations would ;o on. Rose

7all and I had an agreement with specifications
as to how the road should be done and I built
accordingly. I think it was just a letter giving
ne the specifications and as ar independent
contractor I went ahead and built accoxding to
these gpecifications.™

Evidence elicited under cross-examination for J.P.S. did not ir
my view modify, much lese evode the robust urambizuous evidence given iy
Mr. Ivan Voon that he was an independent contractor. This further evidence

rather provided the basis on which he made his assertion that he was an
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indeperdent contractor, and explained the nature of thie instructione

rY

whicl: he received from li'. Smith in a manner consistent vith hig statue
ag an independent contractor. A summary of the velevant evidence under
<;‘\ crosg-examination for the J.2.£., is as follows:

“1 got plar and specification from Rose Hall TLimited.

Tiere was a bit of widening involved.®

. Bryen Cmitlh vag the company architect.?

"I had no plang but a letter authorisinz me to proceed

vith vorl,™

Y1 supervise personally and Bryan Smith had to check

me so I could be paid. I did tske directions from

bim in places probably 2" or 1 ft., wider so to get

proper alignment. I was widening the access roed to

the creat house ....,...... & certain amount of grass

verge remained hecause vie were not able to zet that

37 that Mr. Cmith required. ........ There were walls

on both sides of road. ....... A dry packed wall was

. broken cdown and rebuilt aad it varies in distance from

(\_3 the road as Mr. Smith requested in the alisnment.

Mr. Smitl: cave 1ne the letter with specifications and

he gave me the glignment. There were no pleans juet =

letter confirming that I should construct voad,

supply marl, two coatrs asphalt ard tar and Smith

decide if work »roperly dore. He was there nearly

every day and certified if work properly done. He

would pass on instructions if I was not there. Mr.

Davis was my chief supervisor and he was empowered

to liage with Mxr. Smith, ond Mr. Davie would get

ingtructions from Smith.™

D

The above summarv chowed vexrv clearly that the ingtructions and
directions which 1fxr. Woon referred to, consisted of imstructions from time

N tc time given Uy Mr, ESmith on the road aligﬁment disclosecd that no plen veg
given by Mr, Smith to Mz, Voon shoving the precise slignment which should he
effected. The instructions were a2s to vhat was to be done regarding the
alignment not as to how they uere to be implemented. Theve was no re-
exanination by the respcndent to elfcit that tlese instructions and
directions went bevond specifyving particuler elicrments.

he evidence both ir chief and under cross-examination of Mr.
Tell Hump Veitzel, Vice President of Rose Hall confirmed the evidence cf

Mr. Voon that the latter was an independent contractor and not a gervant of

Tose Hall., In summary his evidence as paraphrased is as under:

L
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“The road was heing resurfaced from the maln road

to Great House. Voon Assoclates was engaged (Road
Contractors). Ve dealt vith them Lefore. I
personally once before - company a numbar of times
before - to do work on Rosehzll property. I had
discussion with Mr., Voon. NMr. Brvan Smith 2lso
involved - company architect now in Hong Fong. He
wag involved in discuseion. Mr. Wocn ie a road
coutractor, I and Mr, Smith approved payments to
Voon, Swmith: and myself measured work., Mr. Smith
liased Letween myself and Voon. Owmith never remesin
on gite aznd supervipe work. I had no doubt es to
T'oon’'s competence to perform tihe worlk. Voon did
advise hov work to be done and lst defendant reliad
on this advice and lst defendant was guided by the
advice.

"Mioon was shown the site and was told vhat we wanted
and that was the specifications. ....... I never tell
Toon what he sliould do or how he should do it. .....

I did not rezlly interest myself in the work .... llo
one had actual control from the Rose Hall end. ......
Mr., Voor. was relied on to do the jobh. .... Ve liased witl
witl: Voon as he wag a food road hLuilder. I gave Woon
a contract and I would expect his crew on the site.
Bryan fmitl: was not on the road supervising l'e wac =
the Creat House and Poliday Inn most of the time.
«eees It vas 2 iob contract that I gave to Woon to be
paid for vhen completed. ...... I fot a report as
Cereral lManager that 2 man had died, I rejuested no
report. I had no investigation done. I went, looked,
saw Woor, spoke to him, expressed szmpathy. They were
not my employees but outside contractors. Ve not
interested in who Toon hired to assist him nor were we
engaged ir the supervision of the persons carrying cn
the work,™ ‘

I @y view;'all the pieces'of‘evidencé point‘to an abeence of
control and/or supervision exercised over Woen & Associates Lim;ted Ly Rose
Hell. All that Rose Hall ¢id ves to modify ite sﬁécfiéét;qns gé to alignment
from time to time; measure the vork done tv Woon and Agsociétes_Limited and
meke payment if the work . 7ag done saticfactorily.

Cn the tdtality of the'évidencg thezre carn 'be no doubt that
Toon T Assoclates Limited was'én inéependent contractor, In thig regard there
is the further evidence on record fhat the\persOnkwith vhom Rosé Hail
contracted vas a limited liability cdmpany namely Voon\;\LSsociates Limited
carrying or its own Lusiness. Thexsta;ﬁsAof a servant could hardly be ascriled
to Voor " Associates Limited in such circumstances. Mr. Ivan VWoon as manacing
director was the servant of the ccmpaﬁy'and not of Tose Hall;eyThe cdmpany, it
vas, that employed,M:,:Dévis aé‘chief éupéﬁviSbr‘anéfﬂx.ALange Brocks (deceased)

as foreman. I am therefore .. :atisfied that the learned trial judse erred ir
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lew and on the facts in finding that Woon & Associates Limited was not
an independent contractor. The evidence overwhelmingsly supported a clear
finding that it vas en independent contractor.

This conclusior on Ground 3 of Rose Hall's appeal automatically
forecloses thie application Zor variationc of the learned trizsl judge's
‘udrment sought Ly the respondent in paragraphs (z), (b) and (c¢) of his
notice ag 2lgo the grounds stated in the notice ir support of the said
variations,

Before returning to the other grounds of appezl arzued on
tehalf of Rose Hall, it vill be convenient to consider Ground ? of the
appeal of J,P.5, because vheress J.P,C, seeks to upset & finding of the
learned trial judge which could be embarassing if not pre’udicial teo ite
position, Rose Hall relies on thig finding as a vital prop in Ground 7 of
itc appeal. Thus it is not only convenient but desirable that = conclucion
ghould Bbe reached on this ground of appeal which ig as Lereunder, namely:

"The finding by the learned trisl judre that
tiie level of the road in the vicinity of the
accident was not raised prior to the accident
vas unreasonable and againgct the weight of
the evidence,™
It will Le recalled that the respondent haéd averred in his

particulars of negligence ageingt Roge Hall and J.27,S. the following:

“Falling to ensure that the overhead wires
wvere at a safe height zbove the ground.”

The respondent had furtler averred against J.2.8. alope that it had failed
tos ensure that the electric wires were at the specified distance from the
ground especislly in view of the resising of the level of the road below the
said electric wires by two feet.

Implied in this averment was an assertion by the respondent
that it vas Rosa Hall who had raised the level of the road. J,P.S, expressly
averred this fact asainst Nose Hall as constituting one of the latter's breacheé
of its common duty of care to the respondent under the Occupiers' Jiability Act ‘
by creating thereby zn unusual danger without giving the respondent ade-uate

varning thereof.
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The evidence on record estahblished that the road level had

not been razised prior to the accident. This evidence was given by the

regpondent himgelf and by Mr. Ivan Voon.

{a) The regpondent gaid that from Observation

the helght of the road had not been raised,
Lhis obviously would have heen prior to the
accident.

{b) Mr, Ivan Voon said that at the section where
the accident occurved the voad had heen
rolsed a foot but thie was done after the
accident; the 16 ft. o' measurement of the
height of the electric wire from the roadway
which he witnesged some dayc after the
accident, wae from the finished road to the
undergide of the wire.

The only discordant bit of evidence was the exaggerated and
improbable evidence given by Mr, Cecil Sproul, electrical engineer emploved
by J.P.E., who said that he visited the scene of the accident the very day of
tze occurrence and he otserved that the rcad level was built up to about
six feet,

The evidence was thue clearly in favour of a finding that the
road had not been reised at the time of the accident. The learned trial
‘udge having seen the witnesses and assessged their cvedibility could properly
on this evidence have come to the cornclusion to which he did. Such conclusion
contrary to being unreasonable, was manifestly reasonable and consistent with
the weight of the evidence. The learned trial ‘udce must have refected, rightﬂy
in my view, the evidence of Mr. Cecil Sproul as not creditworthv. There is
no merit in tiids ground of appeal of the J.2.8., the same ig accordingly
dismissed.

I now return to Ground ! of the appeal of Rose Hall. This is
to the effect that since the only allegation against it under the Cccupierd
Tiebility Act was that it had raised the level of the access road Ly betveen
one to two feet vhich the learned trial judge had found not to have been
raised prior to the accident, and since no evidence or no sgufficient evidence
of any breach of duty under the Act had been brought hiome to it, the learned

trial ‘judge erred in lav in coneluding that it wes in breack of its duty under

the gaid Act.
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It is ~uite true that the vespondent had impliedly zverred
and J,P.E, had expressly averred zs & breach of Pose Hall's duty under the
Occupierd Iisgbilits Act the raising of the level of tle road under the
electric pover lires prior to the accident and that the learned trial ‘udre

that
ra¢ found that this wes nat so. It is ecuall- true/the leavned trial ‘udre
concluded thet Dose Hall was liable under the Occupiexd ILiakility Act
because it and Voon & Associatec Limited were in ‘oint occupation of the
roadway vhere the sccident occurred,

However, gince the vespondent and for that mattexr J.P,5., did
not aver the raising of the road level as the only breach of dutv of Nose
Hall under the Gccuniers ILiakility Act and since tlhe learned trial “udse
did not make any finding ac to specific lLreaches on which his conclusion
~ested, it is necessars to consider wlether the evidence disclosed breaches
encompassed in the othexr particulars averred by the respondent and J,P.C.

Mr. Villiams submitted that there was no breach of dutv under
the Act. He opined that on the facte of the case the only dutr, if any,
vhich could have heen cast on Pose Hall would be tiat occasioned Ly the
eclectric wires being too low to the cround, if such they were, so creatin~
a danger against which, and subject to -ualifications, Rose Hall would te
reruired to exercise reasonshle care that the respondent, as a visitor, was
not erxposed to harm or injury.

¥r., Villiame referved ue to Cherlesworth on Wegligence
(5th Edition) paragraphs 233 - 236 at pages 218 - 221 vhere the distinguished
author fave an exposition on the Occupiew' Liability Act 1257 (U.K.) in
relation to which our Gccupiers Iisbility Act 29¢9 is in pari materia. The
nrincinles extracted from these paragraphs may he stated Lriefly as follows:

(a) Only the occunier of premises has the
statutory duty of care, under the

Occupiew Liabilit- Act, to his
visitors he thew invitees or licensees.
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(b) Tvo or more persons mav be in occupation of
remises at the same time, each on a
eparate and independent tasis (see Fisher .
LHLT. Ltd (1766) 2 7, B, 475 where it vas
eld that the proprietor of 2 club as well
as the manager of a restaurant on the club
premises were the occuplers of the
restaurant for the purnose of the act. 1In
sucl: circumstances each occupier owes
independently of the otler, the statutory
dutyr of care under the Act.

o C) 0] *a

N
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The duty of care owed to visitors is the
‘common duty of care' which is defined as

2 duty to take sucl care as in zll the
clrcumstances of the case ig reasonable to
see that tie visitor will be reasonallw
cafe in using the premises for the purposes
for which he is invited or permitted by the
occupler to Le there, The relevant
circumstances for the purpose cof this duty
of care include the desree of care and vant
of care which would ordiraril: be looked
fer in the vigitor. Thrus & stevedore would
e expected to look for and guard against
slipping on oily patches on a ship, as such
tl.e occupier would not be liable for his
in’ury caused tlerebw,

(d) The duty of care owed to visitors by the
occupier is in "elatxon to dangers due to
the plysical state of the premises or to
things done or omitted to Le done by .
himself and othe" for vhose conduct he is
undet a common law liability.
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The occupie may be held rot to be under any
duty of care to a vigitor due to the fact
that the dangev to which the visitor is
xposed on the premises is one which he by
virtue of his calling will appreciate and guard
against as special rigks incident to his said
calling, provided the occupier leaves him free
to buaud himself agairg: the same.

(%) TThere the dange"has been created by an
independent contractor who had cone work on
the premises, the occupier ie not liable to
a visitor who is injured therelby, unlese he
knew of the danger so created. He vwould have
discharged his duty under the Act once he had
satisfied himself of the independent contractoxr's
competence. '

In the light of‘the‘p?ineiples stated‘abbve in particular
paragraph (f) in my view even if liability is considered on the footing that
J.P.5. had merely'ected‘as égent'ofyRose Hall in‘erecting the overhead electricj
viring as argued by Mr, Mnirhead, nonetheles§ Rose He11 as occupier of the

premises would have discharged its common duty of care to the réépondent
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since it had engaged J,.P.C. & competent independent electrical contractor
to do the electrical works see Creen v, Fibre Glass Ltd (1958) 2 .B. 245,
Rose Hall would therefore only be in breach of ite duty under the Occupie:y
Tiabllity Act 1if it hed knowledce of some defect in the electrical wirino
for example, zbnormal sagging, creating an unususl danger and had failed,
by uarning or other veasonzlhle means, to safeguard the respondent against
injury from such danger. 1o liabildty could arise from any breach of duty
on thig ground.

The  widence did not disclose any obvious sagging of the
wires. The evidence of the respondent himself was that -

"At all times the wire was stiff to me it did
not have any locp to me,"

Mr. Ivan Voon's evidence was in similar vein though less
positive. It was stated thus:
"I did not take any extra notice of the wires
but T saw them there, I know that they were
there before, I don't remember seeing them
sapging, ™
My, Chin-See in hie submission relative to this ground of
appeal chzllenged the substance of Iixr, Williams' submisgsion which was that
the learned trial judge having attrilbuted liability to Rose Hall solely on
tie ground of breach of duty under the Gecupiend ITilability Act such
ILiability could relate only to the condition of the electric wire Lecause
the learned trial judge hiad already found that the voadway under the
electric wire had not been raised prior to the accident, Mr, Clhin-See in
iz submission stated thafwit mattered not vhether Rose Hall's liability was
based on negligence of Woon as its servant or agent or under the Occupier's
iiability Act in ite engagement of Woon 59 an independent contractor because
the standard of care was the same in either case namely the "common duty of
care,” 1In this, Mr. Chin-Cee is correct in so far as he is dealing with tle
standard of the duty imposed, but it vould still be necessary to ascertain
the scope of the duty under the Act relative to an independent contractor to
ascertein if Rose Hall was in breach of any duty.
As I pointed out above, an occupier ir only liable for firstly

tl:e dangerous physical condition of the premises, i.e., its static condition,

and secondly for dancers arvising from things done or omitted to he done on
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the premises by himself and others for whose conduct he is under 2 common
law liability,

In so far as the regpondent's injury arose out of current
operations which were being conducted on the premises not by Tose Hall
itself, the latter's liability in negligence or alternatively under the
Occupierd Iiability Act would depend on either Woon & Associates Limited
Leing found to be the servant of Rose Hall or the latter beingz found
negligent in engeging the former as an independent contractor. Since
Vioon {: Associates Limited L2g been determined Ly me to be an independent
contractor Rose lall would not be liable vicariously for its acts and ox
omigsion ags servant or agent in carrying out the road surfacing and reoad
widening operations. There still remains however the ~uestion of liability
under the Occupier's Liability Act for an independernt contvactor cucad an
invitee,

The learned trial judge having found, rightly in my view,
that Woon % Assocliates Limited witl ose Hzll was in joint occupation of
the roadway, the former vould itself be equally under the common duty of
care as an occupier. At the same time Voon & Associates Limited could also
Le designated an "invitee! of Rose 1all conjointly with ite status ag an
occupier vig-a-vis the respondent, Thus Dose T'sll could be in breach of
its duty under the Cccupier Tiability Act if it pemmitted VWoon & Associates
Iimited ac its invitee to carry on an operation on the roadway within the
limits of ite invitation, whicl: was dangerous and which Rose Hall should rave
foreseen would cause the damage to the vegpondent zsnother invitee which in
fact occurved. This appearved to have been the basis on vhich a club
proprietor was held liable to an invitee who suffered shock from energised

vires while on the club premises. See Tigher -, C. H,T, Iimited & Anor, llo. 2
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(19¢¢) 2 ¢, B. 475, In that case the club proprietor had transferved the
operaticn of a restaurant in the club premises to a licensee, The latter in
the course of redecorating and refurbishing the restazurant engaged a
plastering fivm to replaster the ceiling., While thie was being done by

Mr. Tisher a servant of the plastering firm, an electrician engaged by the
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licensee was simultaneously, to the knowledre of ti:e clulr proprietor's
maint@narice men, carrving out dectrical operations in the restaurant area.
Tle electrician in the course of his operation turned on the switches which
cauced Iix. Tigher the servant of the plasterer to receive & shock resultin:
in his £alling and infuring himgelf. The Court of Appeal unanimcusl- Teld
that Totli the club proprietor and the licensee of the restaurant were

occuplers owinz te Mr. Tisher tlhe common duty of care. The elul proprieto:

was in breach of his dutv Tecasuse he Lad knowledge through its maintenance man

who Inew all azbout the electrical fittinge and the location of the switclies,
that 2 dangerous operationr namel electrical operation was “eing lawfulls

undertaken "v its licensee simultaneously with the plastering operation uv

the plasterer's servant who wags lawfullv on the premises. VWith this krowledze

the clul proprietor must have reasonablw foreseern thet damage of the kind
which resulted could be suffered through the unusual danger created by the
electrical operation.

I must now consider whether a dangerous cperation was being:
undertaken by Veon © Associates limited, in’ury arieging out of whiclh, would
render Rose Hall in kreach of its duty under the Occupierd Iiability Act.

Tre evidence discloses that the private access road to the Greczt
Nouse was heing resurfaced and widemed in areac to secure desived alignment.
In the course of this activity tipper trucks were ueged on the access voad
and warl was dumped from these trucks on to the vight hand side of the road.
This was the side on whick the electyrical wiras ran overhead, Though the
marl was Leing dumped on the side of the road vhere the electriec wires
extended, this was not an inherently dangerous operation, Equally it did
not create unucusl dangers at least to persons of the class to which the
respondent belonged. 1In permitting Woon % Associates Limited to execute its

vorlr vrior to the relocation of the electric peles and to have marl dumped

on the cide of the road vwhere the electric vires extended overhead vas ecqually’

not in the circumstances an inherently dangercus operation such that Rose Hall
rmust have reasonally foreseen the lilelihtood of the respondent heing in’ured

trrough contact of hie tipper truck with the overhead wires.
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Further tlhe respondent was an experienced tipper truck
cperator always alive to the dangers of overhead electric wires which
vere special risls ordinarily incidental to his calling. This was an
important circumstance which Rose Hall couléd rely upon in showing that.in
the existing circumstances the operation of Woon & Associates Limited was
rot a dangerous one to persons lilkely to e affected. TRose Hall wag thug
not in breach of duty in not having the electric poles =relocated pripx
to the commencement of worl: by Woon & Associstes Limited nor was it in
breach of duty in not warning the respondent of the existence of tte over
head electric wires since the respondent was fully aware of their existence
and of the consequence of contact with them.

Mr, Williams f£inally submitted that Rose Hall was not in breach
of duty under the Occupiendy Iialtility Act in not taking steps to ensure
that the overhead energised wires were kept at or above the sta;u;cty heicht

%
20 feet from the ground. The basis of this submission is that Rose Vall

o

of
alleit the occupier of the premises over whieh tﬁe electric wires extended
was neither the owner of the electric wires nor in control thereof. He
susmitted that it was the owner of the electric wires, &s of any other
electric installation on premises, who, having exclusive.control over the
same had duties in relation thereto and not the owner or occupier of the
premises. For this proposition he cited as persuasive authority Jounes et al
v. City of Calgary et al (17C7) 3 D.L.R, 455. That case vas decided on its
own fagts. However, it shed light on the appfoach in determiﬁing‘kow the
owner/controller of a thing dancerous in itself ma alore be under the duty
to maintain it in safety even though it is installed on premises not in its
6ccupation.

In that case the defendapt a nunicipality owned an electrical
transformer vhich, in erercise of powers conferred by statutory rules and
regulation it installed on premises in the occupation of Foundation Propertiec

Linmited.
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The box containing the transformer was green in colour and
on the evidence which was accepted, resembled a mailltox. The door of the
box was slightly open but not sufficiently for anvone to see what was inside.
The infent pleintiff was injured when his hand glid into the opening in the
door while he was playing with the box. The box had no Larrier around it
nor was any warning sign of danger erected in the precints thereof or at
all. In an action brought by the infant plaintiff asgainst the Municipality
and Poundation Properties Limited, it was hLeld that the Municipality was the
ovner of the trangformer. It had exclusive access to it and sole
regponsilbility for its installation, care and maintenance. Foundation
Properties Limited on the other hand weg held not liable for eny breacl: of
duty of care ag owner occupier of the property on whiclh the transformer was
gituated hecause the lunicipality as a matter of policy formally assumed
sole responsibility for the transformer and by denying access to it by any
one other thean City emplovees, precluded Foundation Properties Limited from
digcharging any dety it owed as owner of the property on which the said
transformer was placed.

Mr, Muirhead for J.P.S. submitted that Mr. Williams' submission
and reliance on the above case wag predicated on the hypothesis that the poles
and electric wires were the property of J,P.S. which was not so. Secondly
even if J.P.S. is the owner of the wiresg, there ig he seys, nothing in the

Electrie Lighting (Extra High Pressure Conductors} Regulations (1028)

(hereafter called the Regulations) which imposed duties of maintenance on the
J.P2.8., to the exclusion of Rose Hall the owner of the property over which the
electric lines passed. 1In this regard he submitted that the exclugive duties
under the Regulations fell on the J.P.S. only in relation to a public road.
Since the road in gquestion was a private road, it was Rose Hell either on the
basis of ownership of the poles and of the electric wires or as occupier of
the road over vhich the wires extended who was required to ensure that the
conditions in the Regulations were met. J.P.5., he savs, in undertakin, the

work of installation did so solely ac apents ofsthe owner.
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Mr. Muirhteacd's submission on ownersltip of the electric poles
and wires and particularly in mation to the duty of maintenance is
diametricallr at variance with th:e evidence called Ly J.P.§. itself,
Excerpts from tle evidence are as hereunder:

(a) Mr. Duhaney the Senior Covervmeut Electrical Ingpector

said tlus: )
“t1ires into Rosehall are hich voltage wires
i.e., extra high pressure conductors. These
vere on a flat construction i.e., the four
wires vere on the same level on a cross
assemtly. Uiree of this nature should not be
less tl:an 27 feet above ground -~ this is a
Pegulation under the Electrical Lighting Law
and 1s imposed on J.P.8.,Co. It is not oy
responsibility to checl: that this regulation
is in force. Once I have passed an installa-
tion my responsibility ends, but 1f in
travelling I see any undue collapse I hring
seme to the attention of party responsille,’

“Highk voltage wires quite dangerous.
Regulations for protection of public.
Maintenance is done by J.P.S. and I don’t know
anything about that."

(b) Mr, Cecil Sproul Electrical Engineer of J.P.S. said

“T notice a8 tipper truc!: had been building up
road under our lines and the body of the tipper
came in cont&ct with the lines."

"I got workmen on the scene to repailr damage.'

"First vent MoBay 1265 and in aree Letween
1265 - 1771, I was in charge of construction
and maintenance in area over these years.'

“Originally Lefore energizing we have to get

lines inspected by Govermment Electrical Inspector
who then gives up a certificate that the line
complies with the Regulations. These lines were
energized.

“Prior to 21/2/71, I last visit that road 2 - 3
montlis before., This was part of my duty - to
drive around a2nd look at wires in Trelawmy, St.
James and Henover,'

“Fach: supervisor is supposed to inspect on an
Island-wide basis.'

“At times we chegk pole feet for rotting. Vires
usually inspected about twice 2 year. There is

no regulation. I know of no law requiring; it
is_my duty as supervisor to see that the lines are

o
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"in proper condition - poles erect, insulators
not brolken and wires properly attached. nigh

tension wires must be a minimum of 27 ft. from
ground at construction and there is a duty on

me to see that 2° ft. is meintained.,”

(c) £ladstone Iemonius Ilectrical Engineer and District

llanager of J.P.5, seid thus:

"4y duties - I am responsible for all aspects

of the company's operations in that area, That
includes maintenance of high tension wires. Our
men would drive along and see the conditions and
note anything that requires attention and have
it dealt with., I think I said my company haed a
duty to meintein a 27 f£t. minumum.®

Regulations 1, ¢ end 11 of the Regulations are congistent with
the evidence detailed above and state in mandatory terms tlmt the duty of
totl installation and maintenance of extra High Pressure conductors is on

the J.2.8. The duty is not confined to any prescribed area as for example

" a public road. The Regulations read as follows:

"1, These Tegulations may be cited as the
Eiectric Lighting (Extra High Pressure
Conductorg) Regulations, 1920 and shall
apply to all extra high pressure
conductors, lines and apparatus used by
Jamaica Putlic Service Company Limited
or by any other company operating in the
Island of Jamaica.”

. The conductors (wires) shall he carried
by insulators of approved design end
manufacture. to which they shall be securely
attached with soft drawn tie wire not
smaller than No. & S5.1,G6, MNo exrtra high
pressure conductor sghall have less than 20 feet
clearance above ground gt any point in any
span, "

1. The whole of the works shall be executed
with the best meterials and vorkmanship and
vith consumate care in every detail so as
to insure gtatility and usefulness for the
intended purpose, viz the distribution of
electricity for light and power and shall
thereafter be continuously maintained in
perfect order and condition to the satisfec-
tion of the Electrical Inspector Lereinafter
mentioned, ©

In my view the above regulations meke cleer that with regerd to
the installation and maintenence of the electric wires at the correct height
and in proper condition the duty fell souarely on J.P.S. and not on Rose

Hall. The latter as occupier would therefore be in breach of its duty under
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the Cccupierd 1Iiability Act only if it saw such consideratle sag in the
electric wires as manifestly created arn unusual danger on its premises \
and with this nowledge it failed to take steps which in all the circumstance
are reasonal:le to safe guard its invitees from the unusual danger so existing,
Ground 1 of Rose Hall's appeal accordingly succeeds. Crounds 2
anc¢ 4 are now of academic interest only to Roge Hall and will be considered
within the context of the other grounds of appeal of J.P,S5.
I now turn to Grounds 2, and 5 of the appeal of J,P.S, They
read ag follows:
2., That the lLearned Trial Judge wes in error
vhen he found that the Plaintiff was not solely
to blame for the accident and resultant iniuries
as the Plaintiff was the author of his own

iniuries and thus Appellent was not to -lame in
any vay.

[

5., The Learned Trial Judge was in error in
finding this Appellant partly to Llame in that
e was wrong in holding that there was @& breach
of statutory daty and even 1f hLe was correct
such breacl did not cause or materially contribute
tc his in‘ury.”

Ground 2 of the appeal of J.P.S. is in substence the same as
Ground 2 cf Poge Hall'g appeal only that in the latter the wording is that
t:e learned triel fudge erred in adiudging that the plaintiff was only 25%
to blame,

With regard to this ground of appeal, Mr, Chin-See in his
respondent’s notice claimed, to the contrary, that the 'tontribution of 25%
awarded against the plaintiff should be set aside or reduced” becausge "no
evidence was adduced which could support the finding that the plaintiff/
regpordent was negligent in any way, or if negligent, to the extent as found
by the learned trial judge.®

Mr. Muirhead's submissions in relation to grounds 2 and & are

were
predicated on the premise that the electric wires,/prior to the commencement
of the operation on the road, at a height of at least 27 feet from the ground.

Thug 1f there was an accident resulting from contact of the tipper truck with

the electric wires the cause thereof ag between the respondent and J,.P.S,
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rmust be attributed solely to the former.

The learned trial judge mede specific findings ageinst J,2.S.
that firstly the electric wires were lescs than 27 feet. in height from the
ground. Efecondly that J.P.£ had failed to maintain the wires at the
correct "eight and thirdly these congtituted breaches by J.P,S. of the
Regulation for which it was lieble to the respondent.

Dealing with the finding on the helght of the electric wires
from the road, there was certainly ample evidence to support the learned
trial judge's finding. Contrasted witl the evidence of Mr. lawrence Duharer
and Mr. Cecil Sproul that from visuael observation prior to the date of the
accident the wires appeared to be at the minimum statutory height at least
throughout ite span were these vital peices of evidence namely:

“(1) The single damaged strand of wire was repaired
Ly the ingexrtion of 2 feet of splicing. Thisg
splieing was not midwey in the gpan of 237
feet between poles but epproximately 177 feet
from one pole,

(2) The consequential effect of the splicing was
that thig strand sagged from the other strands

by one foot. This was the evidence of both
¥Mr. Duhaney and Mr, Cproul.

”~
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The measured height of the damaged strand of
wire from the ground which had been raised by
one foot subsequent to the eccident Lut prior
to the measurement was 16 feet O,

(&) The height of this wire at the centre of the
span according to Mr. Sproul was 1¢ feet and
at the pole 18 feet., This he said was as &
result of the raising of the road by about ¢
feet which he observed on the very dey of the
accident.”

From the above uncontroverted evidence considered within the context
of the finding of the learned trial ‘udge, es confirmed in this appeal, that the
road level, though admittedly raised by one foot, lhad not been reised prior to
tihe accident, the inference appears irresistible that the electrical wires prior
to the accident were at a height of only 12 feet ” inckes at the point of the
accident and were thug much lover than the statutory height of 2" feet, This

inference results from simply addinp the one foot sagging due to the splicing

and the one foot rise in the road level to the actually measured height of the
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damaged wire to arrive et what would have been its height above ground
but for the splicing and the raising of the ground at the time of the
measurement. This height would equally be the pre-accident height of
the other three undamaged strands from the ground. Thus the learned
Judge was quite justified in finding that J,.P.S. was in breach of its
gstatutory duties under the Regulations.

However, having regard to the second limb of Ground 5 of the
appeal, the finding of the lesrned trial judge that there was & breach of
the Regulations in the manner stated b7 him would not conclude the matter.
The further submission of Mr, Muirheed is that even if there was & breach: of
the Regulations this did not ceuse or materiaelly contribute to the respondent’s
injury. Ground 2 of the appeal takes up the cudgel from here by throwing sole
liability for the accident on the plaintiff/respondent.

Developing his submission on Grougd 2 Mr. Muirhead argued that
the proximate cause of the accident wasg not thé breach of Reguletions by
J.D2. 2. but the deliberate tipping of the marl under the wires by the respondent,
The evidence reyealed that the respondent weas en experienced tipper truclk driver.
e stated in evidence that as a tipper operator he lnew it wes dangerous for the
body of the tipper truck to touch overhead electric wires and that he could see
the electric wires with his own eyes. He stated further thet each dey as he
jumps in the dumper he tsakes special care about electric wires., He knew he
was under the electric vires. His only explanation for tipping under the
wires despite knowledge of the risi:s involved wag firstly that having tipped
safely on his five previous trips he felt safe that his truck could not touch
the wire and secondly he tipped where Lance Brooks the foremen of Woon =
Associates Limited directed him to tip because 1f he refused or neglected to
tip where the foreman directed, the latter would refugse to pay as he was &
stern littde men.

Mr. Chin-Cee, however, submits in effect thet the respondent
was not negligent since be felt certain that the tipper of hig *ruck could
not, when elevated reach 10 feet. He however, hed never at any time measured

the height which the tipper could reach, nor as would appear, did he take intc
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account the elevation of the tipper in its horizontal position resulting
from the height of the chasis from the ground,

The evidence clearly revealed a total disregard by the respondent
for his own safety. DBut for the fact that J,P.S. was simultaneously in breach

of the Regulations in circumstances where it cammoct be gtated affimmatively

thet is breach in all reasonable probability did not contribute to the accident,

I would have found it extremely difficult if not impossible not to £ind the
respondent vis-a-vis J.P.5. solely to bleme and not merely 25% to Llame as
found Ly the learned trial judge., Uowever, the evidence of the respondent on
the height which his tipper can attain is one of estimation not of actuel
measurement, Thus hig estimation may bhe out by a foot or so without hie
evidence being necessarily discredited., The breach by J,P.S. of the
Regulatione in having the electric wires at a height of less than 20 feet
from the roadway would have contributed materially to the accident which
undoubtedly was also due to negligence of the respondent. Thus it cannot be
sgid thet in this state of the evidence the respondent wag solely to blame
for bis injury or that J.P.8, did not by its breaclh of the PBegulations
contribute materielly toc the injury.

I nust now consider Ground 3 of the appeal of J,P.85. in con-
junction with peragrap!: (d) of the respondent's notice. The substance of
Cround 3 is that alternatively even 1f the respondent is not adjudged wholly
to bleme, nevertheless, the finding of the learned trial judge of 257 bleme
worthiness on the part of J.P.S. 1s too high in the circumstances and ought
to be reduced, To the contrary as stated earlier, the respondent contends
that the 257 blameworti:iress attributed to him should be set eside or
reduced,

The eignificance of the learned trial judge's apportiomment is
that he in effect vas saying that all the parties including J.P,.S, end the
respondent were ecually to bleme. Thus as between J.P.S, and the respondent
he was saying in effect that neither is less blameworthy, This view is

undoubtedly justified on the evidence. 1In the result and having regard to
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to the success of Rose Hall on apperl end the error in apportioning
11ab{lity to a non-perty namely Woon & Agsocletes Limited, the learned
trial judge's apportiomment of lisbility will be veried to attribute
59% 14ability to the respondent snd 59% to J.P.S,.

he respondent by his respondent's notice complaing that the
dsmages swsrdad by the learned trial judge was inordinately low. le
accordingly asks thst we award guch demeges as befits the case, 1In argument
before us, Mr, Chin-See conceded that a multiplier of 4 or 5 would be
ressongble. Thus since the learned trial judge Lad correctly used a
nultipliaer of 5 hHut erroneously in relation to the total figure for general
demage resulting in the inflation of general dameges there could be no
merit in Mr, Chin-See's sulmission as to genersl demsge. He sccordingly

sbsndoned this aspect of the eppeel.

Vith regerd to special déﬁhges however, he contended that in
add;t%op F9ﬁ§heNf1gure of“$62609U9;a;mgdfaa §pgq;9} ng’gg_which:included
1Q§afgﬁﬁearpipgsr;ow;hedgqugf(fhg,writ_wiﬁpﬁgﬁﬁur;hggpéum”fgrfcqé;}puing
19g§?o£ e;gpinggﬂﬁgogiphq date of the writ to datemg;mjuggmgpt ghould have
beﬁn,ygm;ﬁg{d.  Both Mr, Williams end Mr. Muirhesd submitted that tle
respondent should hgyg géught‘andmsgqygedﬁgnpggeg@myg@ 9£ h@?;?}eﬁd}ﬂg to
claa thin forther o ag speotel dmage. VIE: chase eutnisptons I oo 1n
9351"?9-.; Sgreement. Special damage must be specificelly pleeded and proved.
The.lgafped\;riqlijpggg cannot be in error in npot awarding more then the sum

ENCRC P N A SOk A A A R R REANRCIS & :
_ogtuslly plepded, quelified end proved.. There cannot be en appgal from

the leprned triel judge’s awerd fez speciel damage where no edditionsl sun
waa expressly cletned and refused. .

. In conclysion the sppesl of Rose Hall Daevelopment Limited,
succeeds., The judgment against itr;s set aside and judgment in its favour
A S AR WIS SV R : KNG ST S

entered against the plaintiff/respondent. The appeal by Jameica Public.
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Serviece Compeny Limited is dismissed es to Grounds 1, 2 and 5. Ground &
wvag not argued and so stands ebandoned. Ground 2 pertially succeeds to

(””x the extent thet the resnmondent even though not edjudged solely to blame

m ag mought in the eppesl {g edjudged 5277, end not 25% econtributorily negligent.
The respondent's notice is dismissed, The judgment of the learned triel
iudge is accordingly vearied by redueing the judgment of $156,600 in favour
of the respomdent by 507 heing the extent to which he is econtributorily

negligent,

ROSS J.A,

I have read the ‘fudgment of Campbell J,A. {Ag.) end I am in

agveesment with his ressoning and hiz conclucion.



