In the Supreme Court of Judicature of Jamaica

Suit No.E.211l of 1976

Between Rose Hnll Limited ’ .
Rose Hzll (DeveIOpments) Linited Plaintiffs
And Chase Merchant Bankers Ja. Limited Defendants

Rose L83l (0. I.) Limited
Heard: October 26, 27, 28, 29'
Novenber 24 2! 4, 22‘ 1976
Richord Mshfood, Q. C.pand Lloyd Barnett, instructed by Clinton Hart and Company
for plaintiffs5 |
Norman Hill, Q, Cey ipstructed by’Judah, Desnoes and Company for first defendant.

David Muirhead, Q. C.,instructed by Judah, Desnoes ond Company for second defendont,
Rowe, Jo

By writ filed on the 4th October, 1976, the plaintiffs sought an injunction

against the defendant® to restmain both of then from:

(a) selling, transferring or otherwise disposing of 3000 acres
of land comprised in Certificate of Title registered at Volume 962
Folio 387 of the Register Book of Titles;

(v) ﬁ;om”éelling, transferring opr otherwise disposing of lands

(the site of the Holidoy Inn Hotel) conprised in Certificntes

(\~) of Title registered ot Volume 814 Folio 21 and Volume 975 Folio 136
of the Regigter Book of Titless
(c) ;rdﬁ/;elling,tranéferring or otherwisevdiSposing of the shares in
Rose Hell (H. I.) Limited. |
On the Tuesday, 4th October, on the application of the plaintiffs; a judge in
chanbers granted an interim injunétion for ten days, Tﬁe sumnons before me
sought anvinterlocutbry injunction to continue in forece until the trial of the action.
-

Mr, John Rollins who describes himself as an investor and entrepreneur directly

-~

...... or indirectly confrols o number of companies including the two plaintiff conmpanies and
prior to }976 the second defendant company, Rose Iall Linited owned &1l the shares in
Rose Hall(H.I,)Limited and Rose Hall Limited is the registered owner of the 3000 agres
cf'land’combrised in Certificate of Title Volume 962 Folio 387. Rose H~1l (H.I.)

A

Linited, the second defendant, owns Whe hotel named "Rose [lall- Holiday ‘Inn" agd;““
approximately eleven acres of the lahdbéurrounding the hotel,
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In 1974, the second Qefenflant wns indebted to the Bank of Nova Scotia, Toronto,
in the sun of U.S.$65250;OO0.00. As security for this loan, the Bank of Nova
Scotia had a first mortgage on the hotel amd the guarantece of the Government of Jamica
for repaynent, The plainfiffs and their holding Company, Rollins Jamnica Linited,
wished to secure additional funds for the developrent of lands owned by the plaintiffs
into 2 commercial and residenticl supdivision. They entered into an agrcerent with the

first defendant to borrow #5,000,000, giving as security:

(a) a first legnl mortgage over 3000 ncres of 1land owned by the first plaintiff;

(b) an equitable charge over the lands on which the hotel was built:

(c) an assigpment of all the issued shares of the second defendont company;

(a) assignnent of the contracts for sale of any part of the 3000 acres of land,

A loan agteement was duly entered into and in June, 1974, the plaintiffs drew
down $3,000,000 fron the first defendant, Prior to the draw down, Rose Iall Limited
entered into the legnl mor$gnge as provided for in the loan agreement; Rose Hall (g.1.)
Linited, gave the equitable charge in respect of the hotel lands and Rose Inll
Linited pledged all the shares it held in Rose Hall (H. I.) Linited as collaternl
security fo. repayment of the loan, The pledge expressly gave n power to the first
defendant to sell the shares by public or private sale in the cvent that defoult was
made in repaynent of the loan,

The second defendont, Rose Hall (II. Ia) Linited had one primcry source of incone,
Its hotel"Rose Hall Holiday Inn" was operated by the well-known chain of hoteliers,
Holiday Inns of the Bahamas Linited, under a lense whereby Holiday Inns Brhamas Linited
agree to lease and operate the hotel in the name of 'Holiday Inn' for 2 tern of
20 years with options to renew and to pay rent amounting to 28} percent of gross

annual guest roon rentals, plus five percent of gross annual food and bevernge sales

with some nminor exceptions, The obligations of Holiday Inn Bahamns Limited were

guranteed by their parent company Holiday Inng, Incorporated, a Temnessee Corporation,
Under the loan agreement the plaintiffs were obliged to repay to the firet

defendant, principal in quarterly instalments commencing on 31st May, 1975, at the

rote of $187,500 per quarter. The plaintiffs found it inpossible to pay interest

on due dates from their own resources and could not meet the first instalment of

principal on the due date or on a reschcduled basis., On the 21st October, 1976, the
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plaintiffs were indebted to the first defendant for arrears of the principal.
account in the sunm of U.S.$ 1,046,046.64 ond in respedt of the interest account to
25th September, 1976, in the sun of U.S.$ 131,512.43,

Efforts werc made by the plaintiffs to dispose of portions of th 1land
nortgoged to the first defendant so as to put: themselves in funds to service their
indebtedness to the first defendant, All efforts, to which I shall naoke detniled
reference hereafter, were fruitless and then the plaintiffs endeavoured to sell the
Rose Hnll Holiday Inn Hotel to the Government of Jancica, This sale was dot
concluded for a variety of reasons all of which will have to be looked at later,

Pollowing the breakdown of the negotintions for the sple of the hotel to Governnent,
the first defenddnt, acting under the powers of srnle contained in th legal movtgoage
in respect of the 3000 acres of land and the powers of szle contained in the Hypothe~
cation Agreecnent, on the 14th September, 1976, offered for sale to the Governnent
of Janaica the 812,084 shares in the Rose Hall (II.I.) Limited for U.S.$2,255,000 and
the approxinately 3000 acres of land for U.S. $1,000,000,00, Governnent accepted
the offer and in terms thereof full settlement is to be mnde by 31lst December, 1976.

The plaintiffs now clain that the defendants should be restrained from con-
cluding the sale to Governnment on the ground that its actioﬁs and in its conduct
in or about the realisation of the securitios the defendants -cted negligently,
fraudulently and or in bad faith and or in breach of their duties as nmortgogees and
chargees and or as directors of the second defendant company in relation to the
plaintiffs, the legal and or beneficianl owners of the securities and or in breach
of their powers as such.

Certoin focts were common to both sides, The defendants accepted t hnt the
plaintiffs made numerous abortive efforts to raise the necessary funds to settle
their indebtedness under the loan agreenent, The proposed sale of "Rhyne Park" for
J$ 700,000 failed, The proposed sale of "0ld Mill" for $500,000 failed, The sale of
"Cinanon Villas" and "Lilliput Cottages" as housing projects did not materialigeQ ’
The sale of a portion of the nortpoged lands to the Sheraton Corporation for $1,000,000
got nowhere; An attempt to rﬁise $5,000,000 on a second mortgmge of the hotel property
failed, Finally, a sale of the hotel to the Govermment for $14,250,000 by 31st
December, 1976, did not mnteriealise,

Somewhere betwéen July and August, 1975, discussions began between the Chairman

of the Urban Development Corporation nnd Mr, Rollins, representing the plaintiffs
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and the second defendant, wherety Government would purchése the Rose Hall Holiday
Inn Hotel, After lengthy negotiations the sale price was agreed at $14,250,000,
The snle was subject to the approval of the Jamaican Govermment.

Anticipating such approval, the attorneys-at-law, for the Urtan Developenent
Corporation, and for the plaintiffs, did extensive work in preparation of the
contract documents,

By Novemler, 1975, the first defendont was pressing the plaintiffs for payment
of arrears of interest and an interin agreement was concluded between the parties
wherebty the first defendant would refrain from enforcing the securities on
the following conditions:

(a) the plaintiffs would arrange for the transfer of the shares in the

second défendant conpany to the first defendant and facilitate
changes in t he composition of the Board of Directors of the second
defendant company;

(b) the Urben Development quporation and 21l parties dealing with
Rose Hall (H.I.) Linited would be advised of the new shareholders and
directors;

() provided the negotiations regarding the sale of the hotel were pro-
gressing satisfactorily in the sole discretion of the first defendant,
the first defendant would not advertise the land for sale;

(d§ all incorne from shop rentals as well as rental income from the lessees of
of the Rose Hall Holiday Inn should be assigned to the Bank of Nowa Scotia,
Toronto§

(e) John Rollins be authorised by the new board of directors to continue the

negotiations for the sale of the hotel with the Urban Developnent
Corporation,
The hotel shares were duly regist.ered in the name of the first defendnnt; and

the board of directors of the sesond defendant was in due course so re~-arranged that

~". noninees of the first defendant gained control of the second defendants beard of

directors as from the end of February, 1976.
The first defendant was intensely interested in the distribution of the
proceeds of sale of the hotel and refused to relense its equitadle charge unless
the Bank of Yova Scotia, Toronto agreed to pay out of the $10,000,QOO cash it was
providing to facilitate the purchase of the hotel, an anount of $1,250,000 to the first

defendant. Between the 28th Moy and 6th June, 1976, this question was agreed;
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Unfortunatelj‘for these parties, the sale to the Government did not proceed
on untroubled waters; .On 18th March,1976, ir. Matalon represcnting Urban Developnent
Corporation, Mr, Rollins repfesenting the plaintiffs and Mr, Brown (Managing Director
of the firet defendant 6bmpnny) but acting in his capacity as Director of the second
defendant conpany)'met to discuss the progress of the sale., At that time government
had taken a basic decision that in acquiring hotela, the earnings should he sufficient to

support whatever amount was borrowed to acgquire that hotel, The rental income earmed by

Holiday Inn was

™~

1971: $787,000
1972: - $1,023,000
1973: $1,075 ;000
1974 $1,334,000

and the rental income for 1975, was estinated at $1,584,000, Based on the experience
which the Urban Development Corporation had with other hotels, in Jamaiea, it had
set a norm for the industry of nine percent return on investment with approxinately
40 percent in equity and approximately 60 percent in torrowed capitals When the
actual returns of the 1975 rental income of the hotel hrecame availatle, they showed
a short-fall as compared with the projections and would then only support a return
of 8.6 percent, In the meeting, Mr, Mrtalon having explained the bvasis on which be '
negotiated, advised that Cabtinet would not 8pprove a purchase at the price of $14,?50,000.
Thereafter, at a2 meeting of the toord of directors of the second defendant conpany, the
snle price was reduced‘t‘$13,000,000, and thig reduced offer was conmunicated to the
Urban Developnent Corporation,
Quite apart fron a fall in hotel occupancy which was not fully compensated for
in increased rates, the lessees of the hotel sought to renegotiate the lease.
The position of Holi&ay Inns Incbrporated was succinctly set out in its letter to
Mr, Matalon on July 19,1976:
" To reiterate our-discussion, Holiday Inns Incexrporated

has been, is and will be committed to meeting 211 its

legal otligations under the lease and related docunents

to Rose Hall (H. I.) Linited in consideration of its lessor

or the lessor's assigns neeting obligations undertaken by

then. Holiday Iun Inc,: recognises the degire and atility of

Rose Hall (H.I.) Inc, to assign its interest and its lease with

Holiday Inng Inc. Holiday Inns Ine. has not interfered nor will

it interfere with such assigmnment to the extent that such
transfer does not deminish our rights or inoreasé our ohligotions,

I further confirm to you the position of Holiday Inns,' Inc.
that we have suffered financial reverses as ¢ result of our
lease of the Montego Bay lioliday Inn and that we desire through
every legal means to reduce or eliminate our continued exposure
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"
to loss under such lease,

To the end of reducing our exposure to caontinued losses we are
preparing in writing o Presentation confirming our previcus
requests mnde to Rose Hall Holiday Inn Limited through

John Rollins to modify our lease agreement with it."

Ioliday Inns Inc. wrote to Mr. Rollina on the 23rd July, 1976, proposing
anendnents to the lease of the hotel, ‘Under the proposed amendment rental would
be paid out of the gross operating profit of the hotel:and the tern "gross
operanting profit" was given a specific meaning. This formula would destroy any
certainty of revenﬁe for the lessors, Mr. Rollins rejected t his proposal out of hand.
Up to the end of July, 1976, Holiday‘lnns Inc, wasfrepresenting itsq}? as an
unwilling temant in that it hod sustained substanticl gocumentary losses. It is not
suprising then that on the 27th August, 1976, Mr. Matalon of the Urban Devclopnent

Corporntion wrote to the first defendant saying:

" This confirms our conversation of even date when I advised

that in view of the very changed circumstances, this. Corporation
is no longer prepared to consider the acquisition of the Rose
Holl Holiday Inn as previously discussed with Mr. John Rollins,"

Indeed by that time as the letter went on to state, the bank of Nova Scotia had
withdrawn its offer of credit for the purchase of the hotel.

Following the collapse of the negotiations Tetween the first plaintiff and the
Urran Development @orporation for the sale of the hotel, the defendont decided to
realise its securifies. Mr. Brown, the Maneging Director of first defendant company,
in a lengthy affidavit gave sone fifteen separate reasons why the first defendant
coﬁcluded that the time was opportune to realise the securities. During a long
and detailed cross-—examination by counsel for the plaintiffs, Mr. DBrown was alle to
sukstantiate the points he nmade in the affidavit on the{question of the real reasons
for calling in the securities, The first defendant naintains thnt when it took control
of the second defendant's board of directors it discovered that the second defendant
conpany was in grave financial difficulty. The second ﬁefendant conphany was in sub-
stantial default in its obligations to the Bank of Nova Scotia, Toronto, and that bank

was pressing for overdue payments, which the second defendant company was finding it

. difficult to meet. SBecondlyv,the proposed cash flow of the second defendant company for

/1976 and 1977 disclosed that it would notbe alle to meet its financial obligations &8 they
fell due, Thirdly,the tourist industry was in a deeply depressed state; Fourthly, tke

real estate market was deeply depressed with prices continually falling;'Fifthly. the

first defendant had teen advised bty C. D. Alexander Company in May, 1976, that no useful
purpose éculd be served in advertising the 3000 acres of land for sale by putlic auction.
Sixthly;money for private land development was almost non-existant; - Seventhly, any delay

could gravely jeopardise the value of the-seeurities and increase the Torrower's 1iakility

in respect of interest to the first defendant which was ocourring at the reto ¢f $3Q6000

per nonth. The first defendant through its Managing Difector, swore that the only
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purchiser for such a large tract of 1a8d and the hotel shares was governrent or one of i

its agencies,

In determining the market vélue of the Rose Hall lands the first defendant
took into consideration &34 wrs influenced by the sale of Roaring River property,
in the parish of Saint Ann about fifty miles from the Rose Hall Property. There 1000

acres of land was offered for sale at $2,000,000 tut eventually 2000 azcres were

in fact sold for § $00.000, The plaingiffs contend that the defendant misconducted
then by using this irrelevant information while neglecting to pay proper regard to the
valuable infrastructure ot the Rose lall property.

While not denying that they were in substantial default on their obligations
to the first defendant, the plaintiffs say that on the l'asis of t he negotil3tions .
tetween themselves and the Urban Development Corporation, the hotel alone was valued
at $13,000,000. On this valuation, after the detts due to Bank of Nova Scotia,,
Toronto, and the first defendant were fully satisfied, the plaintiffs'! equity would le
in excess of $3,000,000, In relation to the. 3000 acres of land the plaintiff say that
the C.D. Alexander Company volued it for $40,000,000 in 1973, on the basis of its
development potential and in Octolter 1976 those same valuators talking current
econonic and financial factors into consideration appraised the land including Builldings
roads and water systen at Tetween $7,000,000, and $8,000,000. The plaintiffs would
place the combined value of the hotel and the 3000 “°T%% )¢ 1amd at between $20,000,000
to $21,000,000, ,

The price at which the first defendant offered the hotel for s@le tothe
Government is $8,505,000 taking into account the amount of $6,250,000 due to
Bank of Nova Scotia, Toronto, The first defendant contended that the proposed
earnings of the hotel could not service a debt of more than $8.5 nillion Tut
agreed that the net earnings of the hotel -would represent 2 23%.6 percent return on
capital after payment of interest but without making provision for certain capital
repaynents, There was disagreenent tetween the plaintiffs and the first defendant as
to whether the calculation cf the"nine percent norn" return on investment wns hased
on gress earnings or on net profits, A further contention of the first defendant is
that: the cash flow of the second defendant should be sufficient not only to pay

interest but also to make provision for capital repayments as they fall due. VWhen

- the hotel's accounts are realistically analysed, the position revealed is that its

earnings are iraufficiont for these two purposes.
The three btasic questions arising for determination were correctly summarised
by Dr. Barnett to te:
(a) Is the price proposed for the hotel shares and the 3000 acres of land
so low as to be evidence of fraud?
(b) Are th~ circunstances and manner of the sale indicative of a reckless /
disregard of the interests of the plaintiff? /
(¢) Did the first defendand place itself in a position in which its
position as directors of the ,second defendant company conflict with its
interest as nortgagees?
The plaintiffs did not set.out to disputethe first defendant's right to enforce its
sccurities by sale tut rather the remner in which end the terms on which they propose

~nd threaten to sell,
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Is the price so low as to te evidence of fraud? It is well settled law that
the court will restrain a mortgagee fron selling where the circumstances constitute

equitable fraud, JIn Warner v. Jacob (1882) 20 C.L.D. 220 at 224, Kay J. said:

" The result seems to e that a rnortgogee is ebtrietly speoking
not a trustee of the power of sale.. It is a power given -to hin
for his own benefit, to ennble him the tetter to realise his debt.
If he exercises it bona fide for that purpose without corruption
or collusion with the purchaser, the court will not interfere
even though the sale be very disadvantageovs, unless. indeed the
price is so low as in itself to te evidence of frauvd."

Crossman, J cited the above dictum with approval in Waring vs, London and
Manchester Ass. Co. (1935) Ch.310. Se¢ alro Haddipgton Islond Quazry vs. Hudson
(1911) a.c. 727 (P.C.)

The onus of proof that the sale price is at an undervalue rests upon the
plaintiffs and it is not for the defendants to justify their acts ead/or cnissions,

In Cucknere Brick Co, vs, Matual Finance Ltd.,(19V1) 2 W, Lo R. 1207 at 1217 -~

Salnon L.‘J. said:

" The plaintiffs whole case at the trial was that o fair
price had not teen obtained because of the defendant's default
and negligence. The palintiffs naturally accepted that the
onus was upon them to establish the default and negligence
of which they complained,"

Cairns, L. J. in that same case «bt p.1232, saids
" Once the judge accepted the task of assessing the value he had
to do the best he could on inadequate meterials, but this

does not nmean that the figure he arrived at is necessarily
sustainatle. It was for the plaintiffs to prove their case.”

To what extend rust the plaintiff prove hig case so as to estal'lish his
right to an injunction? McGregor, C. J. held in the Jamaican case of Yavers v,

Standard Development Cornoration and others (1961-62) -4 West Indian Reports 520

~at 534; that to establish the right to an-injunction the plaintiff rust estaiblish

a strong or clear prima facie case, or astofton, L.J. put it; a probability that
the plaintiffs are entitled to relief. That case concerned the Marrakesh hotel,
now the Playboy, and the question was whether the defendants had the right to
determine the plaintiff's lease of the hotel and to re-enter and take possession of
the same and to assign the lease to another, The palintiff'was contending that it had
advanced more than $F million dollars 4o ‘the first defendant and had offered every
indulgence to the first defendant who couid not complete the hotel in the stipulated
tine.

In deciding that the plaintiff rust estatlish " a strong or clear prima facie
case "McGregor, C.J. cited with apperent approval the dicta of Cotton, L.J. in

Preston v, Iuck (1884) 27 C.L. D., Atkin, L. J. in Smith v, Grizz (1924)1 K.B. 659

and of the Lord Chancelior in Hilton v, Granville. (1841) 10 L.G. Eq.401l.
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The Chief Justice, however, went on to cite without comment a passage from 21
Halsbury's laws (3rd Ed,) para, 765 on rge 365; &nd Qffendorff v Dlack (3870) 4
De Gex and Smale 210-211. Those authorities introduced the element of "matter
for serious attention,” as the alternative to the requirement of a strong prima
facie case,

As explained ;" Lord Diplock in American Cynanid v, Ethicon Linited., (H.L. -

(E) 1975))2 W L. R.316, a strict application of the "strong prima focie case"

so-called rule, would nean that a court could not grant an interlocutory injunction
unless it was first satisfied that if the case went to trial upon no other evidence

that is before the court at the hearing of the application the plaintiff would te

entitled to a permanent injunction in the same terms =28 the interlocutory injunction,

In my view such a test would place too great a burdon of proof upon the
plaintiff at the interlocutory stape of the proceedings and I respectfully adopt
the following passage from the judgment of Lord Diplock at p.323 of the report:

" It is no part of the court's function at this stage of the
litigation to try to resolve conflicts of evidence on
affidavit as to foacts on which the claims of either party
may ultinately depend nor to decide difficult questions cof
law which call for detailed argument and nature consideretions,
These are matters to te dealt with at the trial.eeicevecees
teeesseed0 Unless the material available to the coumrt at the
hearing of ‘the application for an interlocutory injunction
fails to disclose that the plaintiff has any real prospect of
succeeding in his ¢l.oun for a permanent injunction at the trial,
the court should #o on to consider whether the talance of
convenience lies in favour of granting or refusing the inter-
loctory relief that is sought."

Farlier in his judgment, Lord Diplock in declaring that the so~called

"strong prima facie rule" did not exist said:

" The Court no doubt nmust he sntisfied that the claim is not
frivolous or vexatious; in other words, that there is a serious

question to % tried."

At the end of the hearing of the application before me, I held that there is a

serious question to be tried as tetween the first plaintiff and the first defendant
as to whether the offer for sale by the first defendant of the shares in Rose Hall
(H.I.) Ltd. and the 3000 acres of land the property c¢f the first plaintiff is at
such a gross under-value as in itself to be evidence of fraud.

Before turning to the factual situation which led to this ruling, it is
convenient to deal with the legal principles governing the conduect of a mortgagee
who exercises his powers of sale. I can do no hetter than quote fron the judgment

of Cross, L. J. in gg§kmere Brick Co. v.. Mutual Finance Ltd, at p.1221:
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" A nortgngee exercising a power of sale ia in an anbigious position.
He is not a trustee of the power for the nortgagor for it was given
to hinm for his own benefit tc enalhle him to obtain repayment of
his loan, On the other hand, he is not in the position of an
absolute owner selling his own properzz but rust undoubtedl¥ Py
some regard to the interest of the mortgagor when he cones %o
exercise the power,

Sone are clear. On the one hand, the nortgagee, when
the power has arisen can sell when he likes, even though the market
- is likely to inprove if he holds his hand and the result of an
<~ imnediate sale nmay be that instead of ydelding a surplus for the
nortgagor the purchase price is only sufficient to discharge the
nortgage debt and the interest owing on it, On the other hand,
the sale rmust te a genuine snle by the nortgagee to an independent
purchaser at a price honestly arrived at."

A nortgagee, must not, however, froudulently or willfully or recklessly sacrifice
the interests of the mortgegor  Salmon L.J. said in this sane cnse thot:

" T accordingly conclude, both on principle and authority, that a

nortgagee in exercising his power of sale does owe a duty to take
reasonal le precautions to oltain the true market value of the
nortgaged property at the date on which he decided to sell it.
_ No doubt in deciding whether he has fnllen short of that duty the
(\ : facts must be looked at broadly, and he will not be adjuldged to le
- in default unless he is plainly on the wrong side of the line,™
Attorneys for both the plaintiffs and the defendnnts relied on the several judoments
in the Cuckmere case as correctly expressing the law, The entire contest was as
to the proper application of the law as laid down in that case to the set of
facts in dispute in the instant case,
Using a highly speculative or one night prefer to say "highly optimistic
set of assumptions provided by the plaintiffs, the C, D, Alexander Company provided a
--valuation of the 3000 acres of land to be $40,000,000 as at Decenber 1973. These
“assunptions were inter nlin:

(a) that an unencumbered freehold axigts;

(b) that the main road shown on the plan and now nearing conpletion
will be finished (including all necessary bridees, drainnge and

other engineering works) by July 31, 1974, also that areas now
occupied by the 0ld main road will be transferred back to Rogse
Hall Plant~tion ownership;
(¢) that the highest and best use for all the land will be realised in
AN accordance with the land use and Developnent Plan (with the exception
of lands designed and held for agricultural purposes only);
(d) thet adequate water supplies are availatle for full progressive

development of the various areas as also an adequate public
electricity supply and telephone services for hotel, commercial and

residential areas;

(e) that in nddition to the local real estate narket an international

narket exists and will continue to exist throughout the prosrammne
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of over 15 years for the sale of these lands to non-residents
of Jamaica and that Bank of Jamaicam'e approval or Ministry of
Finance's approval as the case may he will be forthconing
for all such sales;

(f) that five year term financine with a nmininun degpsit requirement
of ten percent of the purchase price will be rade available
to intending purchasers;

(g) that approved mortgage financing will te availalle for the
puréhasing; of such blocks of land at current interest rates and
usual equitalle nortgage loan terms,

Rose Hall Holiday Inn was to he taken as valued at US $17,652,500.
In October, 1976, the eane valuators provided an appraisal for the 3000 acres

of land. In doing so they said:

" To a large extent the qualifications and assumptions contained
therein will remain the same in respect of this current opinion,
We have, however, in arriving at our expression of value taken
into full consideration the present depressed state of the real
estate market in Janaica as a whole and the difficulties which nay
be encountered by a developer (the most likely purchaser of a block
of land of this size)in obtaining toth long and short term finance,

It is our opinion, however, that a ready market would exist
for this Plock at the extremely low figure which we have now
placed upon it as compared with our estinated value in 1973."

" The current market value of the land was placed at J& 5,4 nmillion -
J%6 million,

Buildings J% 300,000,00
Roads J$ 200,000,00
Vater Supply J% 1,500,000.00

naking a total of J§ 7.4 million - J§ 8 million,

The valuators were not called in for cross—exanination, The tasis of the valuation
could not be tested and, nor the validity of the assumptions, Mr, Brown
for the defendants was of little assistance as to how the per acre value of the land
was deternined and he had little knowledge of the working. extent, or profitability
of the water system on the Rose Hall property.

I concluded that the true narket veluc of the land was greatly in dispute
and could not possibly be determined by me on the evidence called on the application.

The difference between the plaintiffs' valuation and defendants! valuation is so

enornous, as in itself to give rise to a very serious question for trial, Although
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I am critical of the quality of the evidence produced by the plaintiffs to :
the market value of the 3000 acres of land when I apply the principle that the

onus of proof is on the plaintiffs to show a proposed sale at a gross undervalue;

I an satisfied that the plaintiff's contention is neither vexatious nor frivolous.

With regard to the proposed sale of the hotel shares, that is somewhat
nore complicated, Any rapid decline in the tourist industry ecould see 4 total
obliteration of the fairly vcluahle equity which the shares now represent. Any

action by Bank of Nova Scotia,Toronto,to realise its first mortsnce on the hotel

and its lands, would effectively destroy the value of the shares, making then worthless.

Any action by the sundry ereditors of the second defendant to put the company into
liguidation would be a magnetic pull to draft in the Bank of Nova Scotic Toronto and
$

have a similar effect in rendering the shares valueless. The evidence seens

indisputable that at this time there is no purchaser for the hotel excent the

Government and that the government'’s terms are thnt t he purchase
price rmust be tied to capability of t he hotel's earnings to service ito own debts,

I could find no warrant for saying that the conduct of t he first defendant in

excluding Mr. Rollins from the finnl stages of the negotiations for the sale of the
hotel to Govermment, or its willingness to hold discussions with Holiday Inns, the
lessors of the hotel, gave rise to a conflict as between the first defendant as
nortgagees, on the one hand, and as directors of t he second defendant company, on
the other,

Mr. Rollins' relationahip yigp Holiday Inns hag dramatically deteriorated as
is evidenced by the acrimonious néture of the correspondence passing between then,
Control of the board of the second defendant company was with the first defendant and
I accepted the reasons advanced by the first defendant as to why it thoucht
Mr, Rollins should be dropped as leader of the negotinting tean,

Complaint is made by the plaintiffs that the second defendant refused permission for
the plaintiffs to tring an action against Holiday Inns in the name of t+ he second

defendant, {or unlawful interference in the plaintiffs"negotiations with the Urhan
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Development Corporation, That refusal, taken by‘itself, or cumulatively
with the plaintiffs other conplaints is in ny view no evidence of trad faith on the
part of the defendants, The defendants must perforce continue to do business with
Holiday Inns and it would be ininical to the defendants interests to be engaped in
a lawsuit arainst oliday Inns. Tor arriving at a valuation ofthe hotel shares
the plaintiffs relied on the previous negotiations with the Urtan Developement
Corporationa nd the eérnings of the hotel, If the norm laid down by government for
its acquisition of hotels was faithfully followed, the plaintiffs say that the
proposed sale prise is some J¢ 4.5 million lelow the true market valué; Not=-
withstanding the myriad imponderables, this is a serious question, having regard
to the magnitude of the money claim, for determination at the trial,

The defendants strongly defended the measures they adopted to bring
about a sale of the shares and the 3000 acres of luhd and urped that nowhere could
it be said that they have shown a disregard for the plaintiffs' interest or
were acting recklessly in disposing of the plaintiffs' assets at the negotiated
price; 1 was impressed bty the adnission of t he Plaintiffs' counsel that the conduct
of Mr; Matalon of t he Urban Development Corporation throughout the variéus
negotiations was at ajl times fair and prudent and non-collusive with the defendants.

The first defendant was faced with a real likelihood that unless it acted
pronptly, the securities which it held from the plaintiffs could either become in
part valuelesg and in part so reduced in value that it could never recoup the
narmouth sun due from the plaintiffs; So far as I view the evidence the first de-
fendant is completely blameless in seeking to persuade the government to reconsider a
proposition which it had earlier rejected. Had the offer for sale boeh at the
original figures, one can confidently predict that it would have failcd to stinulate
interest on the part of the government. When the trial court resolves the questions
as to the true market value of the land and the shares, the answer to the second

question may be affected if the court holds thak the price was so low ~g itself
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to . evidence of equitable fraud,

It is a first principle of the law relating to injunctions that the court will

not grant an injunction for an actionable wrong for which danares are the proper

and/or adeguate remnedy.

London and Blackwell Ralluny Co.,v.¢CréssT(1886) 31 .CL., D. 369, Lord Diplock

gnid in.the Cynnonid casé ot p,. 323

" As to that the g¢verming principle is that the court should first
consider whether, if the plaintiff were to succeed at the trinl in
estatlishing his right to o permanent injunction he would bte
adoquetely compensated by an award of darmages for the loss he
would have sustained as a result of the defendants' continuing
to do what was sought to he enjoined tetween the times of the
anplication ond the time of the trial, If damages in the
neasure recoverablc at copmmon law, would te adequate renmedy /
and the defendant would te in a financial position to pay then,
no interlocutory injunction should normally te sranted however,
strong the plaintiffs' claim appeared to be at that sta;e,”

That case concerned the alleged infringement of a patent and consequently the
period betwe~mn the application and trinl was of utmost relevance, In the instant
case if the proposed sale is perfected title would be transferred to the purchaser
thereby putting it beyond the power of the mortgagor to redeem, ILord Diplock,
howeversunderscores the principle that where by a money paynent there can be

full and complete reparation to the plaintiff and the defendant is in a position
to pay, no interlocutory injunction will he granted.

The plaintiffs say that if their contentions as to the true market value
of the land and shares are upheld, then their damages could be quantified at about
$10,000,000, Further that the effect of the threatened sale would be to cause
irreparatle demage to the plaintiffs in thot:

(a) the assets of the company will te sold at a price which is not only

under its market value Bu¥ which will disregard the established
development potential of the land;
(b) the plaintiff companies-will he converted into shells after its

agsets are transferred, and will eventually have to go out of
business;
(¢) the plaintiff companies are indebted locally to the a=xtrrt of
$750,000 and the proceeds of sale on the proposed terms would
be insufficient to pay those debts,
Dr., Barnett surmarised the position of the plaintiffs when he said that
the evidence indicates that the effect of the threatened sale 17ill he to destroy the

corpornte entity in which the first plaintiff is intersst>d and the development
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schenes in respect to the land, He highlighted the fact that the plaintiffs
will not te able to repurchase the shares in the open rsrket.

The attorneys for the defendants sunbitted that danages would Te the
only appropriate remedy and in the circumstonces of this case would be adequate
relief for the reasons that:

(a) the plaintiffs always intended to sell the assets to repay the loan;

(b) there was no prospect for sale of either the shares of the

land to anyone other than the governnents

(c) the first defendant and any of its other creditors can liquidate

the plaintiff companies at any time which liguidation would
be to the detrinent of the first defendant,

The evidence tefore me discloses that at all materia] tines the plaintiffs
were endeavouring t6 sell and unconditionally dispose of all the land comprised
in the 3000 acres paEcel mqrtgagéd to the-first defendamt., The Loan Arreement
provided for the first defendant to accept in part repayment of the loan assignments
of completed contracts of sale for portiong ofthe land, VWhen the plaintiffs found
it inpossible to consumate any of their numerous attenpts to sell portions of the
land, the plaintiffs turned their thoughts to an outright sale of t he hotel, The
principal and over-riding reason for the sale of the hotel was to repay the first
defendant,

In the nmatters at issue between the plaintiffs and t he defendants I an
clearly of the view that damagzes would be an adexuate renedy.

The evidence is that the first defendont's assets in Jamnica tota®
approxinately J$10,000,000, Its revenue deficit of $23,400 in 1975 s due nainly
to the fact thnt it was not receiving interest at the rate of $20,000 per month
fron the plaintiffs on due dates, Quite apart from its own investment the first
defendant acts as arent for its New York parent company in respect of that btank's
direct investments in Jamaica; The first defendant stated that it proposes
to continue in business in Janaica, .In the circumstances I am of the view that the
first defendant is in a position to pay whatever damages might be awarded to the
plaintiffs in this action,

It is unnecessary for me to consider the balance of convenience or as to
whether the plaintiffs should he ordered to pay into court the anqunt of the debt

as a condition to the grant of the injunction,

. Tor these reasons I dismissed the application of the plaintiffs for the

interlocutory injunction.
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