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" 7f you sc desire, you may check with your
film distribution @ ency or with any other cinema
operator in J: i can no doubt advise you as
to your Lliabilit cbtaln this Society's licence
and pay the appropriste copyright royalties there-
under covering the public performance of music at
your theatrc.

Your kin¢ attention to this matter will be nmuch
appreciated.
Yours faithfully,
PERTORMING RIGHT SOCLETY LTD.

/s/ B.5. SCOTT
Agent for Jamaica

Encls: W

Lven if this was the appellant's first venture in ignorance

the film werld the Scciety through

its represcntative Mr. Scott

indeed sought to swmoothh nut for him what threatened to be storm-tosscd

vizters. 3ut 1f the Socicty was seeking to aveid a quarrel then the

wotter was addressed te the wrong person, Tor the appellant was to

wrionstrate that like Gallio he Meared noupht for any of those thi

Accordingly on 3rd December, 1974, Mr. Scott sent a reminder that there
had heen no reply to his letter “ated 16th October, 1974. The lrot

sragraph of this reminder reads:

9Tf you are still in any doubt about this matter
we supsest you consult your Attorney, who can nc
doubt . ice you a3 to your liability to this
Soclety under the Copyright Act 1911, which was
proclaimed in Jamaica on the 30th May 1912, the
necessary notice appearcd in the Jamaica Gazette
of the 6th June 1912, and it came into force on
the 1st July 1912.9

5till, no reply was received. This was brought to the appellant's

attenticn by Mr. Scott's letter of 22nd Junuary, 1975. But HWr.

A0S

By the 8th Wovember, 1976 when Mr. Rosc's attitude had
crystallized heyond all doudt into suicidal obduracy Mr. Scott wroto
anoine He referrcd to a telephone convecsation with Mr. Rose on
th December, 1975 anl in an effort to put the matter beyond all 2oubt
he sent Mr. Rose the 1965.Amendmont to the Copyright Act as well as
copies of two jud ments by the Supreme Court of Jamaica in favour of

] in
the Society, cautiocning him against indulping /the same follg which bl



Y

srured to the detriment of one Mre McehMillan who had ill-adviscedly
sodded by his attorney's advice.

Mr. Rosc¢ was unflappable., Indeed, he was as chbstinate on h

Seelaty was persistent.  The Scclety's final letter on this aspect

EXw

17th Decumber, 1976 in which it was char .

07 the matter Hanrs
Lot on 26th November, 1976 withoubt the Society's licence or permission
tooare had been public performance of the scound films -

Pear 1s the Key" (festure).

4 Countess from Hong Cong" (trailer).

L charze could be made to stick becauvse, following upon the Daily

Glonmer advertisceoent of the fare for Central Theatre for that day,
fir. Scott and his assistant hed dutifully attended the show, paild

(;:; “holr charges and maJo notes,

Legsal action was threatens? but the olive branch to settle

Shienbly was still held out. That lotter met with the same disdalan

w5 iid the previous four., 3But even so legnl action did not commence

il 13th April, 1977 when the writ was filed claiming an injunctio.
AAMATTES 8
The endorscment to the writ reads:
"he Pleintiff's Claim is zainst the Defendant for:-

<\f T An injunction to restrain the Defaendant,
his servants or agents frowm infringing
the Plaintiffts copyright by performing
and/or cutherising or permitting the
performance in public of the following
wuglcal works:

(1) Pear is thoe Key;
(2) 4 Countess from Hong Kong.

or any vihoer musical works in the Society's
Repertoire Curing the subsistence of the
regpective perio's of the Plaintici's

snership of performing right therein
- without leave the Plaintiff,

2 An injunction to restrain the Defendant, ni:
pervants or agents from permitting Central
Theatre zituste st Porus in the Parish of
Munchestor or any other place of public
sutertainment to be used for the performuuco
in public oif the saii or any other musical

works in the Socilcty's Repertoire during th.

Lo

subsistence of the respective periods of 3
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"Para, 9 The Defenvant denies that the
Pleintiff has suffered any loss an?l

»e by rexson of hisg, the Defend:nu's
wronciul 2cts and further say if the
Plaintiff s suffered any loss and
at i 5 not as A result of ~
the said Defendant,

or

# 10 The Deflceniant denies that the

iz entitled to =zny of the relief cladwm .
perasraphs 10 (1) - (4) of the stater
claime ™

i 1T

]

in irrepressible ccomment i35 that this pleading does not

tray much acquaintance with cither the facts or the law.

The Copyright Act 1911 woae an imperial Act passed for the

purpose of amending ond consclilating the Law relating to Copyright
the 3ritish dominions. Section 1(1) reads:

"(1) Subject to the provisions of this Act,
copyripght shall subsist throughout the parts
of Mis Majenty's dominions to which the Act
extonds for the term hereinafter mentioned in
evory orisinal literary dramotic musical and
artistic work, if ....0"

Section 25(1) states:

"This Act, except such of the provisions
thereol as are expressly restrictod to the

' dingdem, shall extend throughout His
Majesty's dominions:  Provided that it shall

not extend toe 2 self-guverning dowminicn,

)

unless leclared by the Lepislature of that
dominicrn to be in force therein either withous
any wodifications cor additions, or with such

P

o

ot icntions and oolitions relating exclusiv.
to srocadure and romedies or necessary to ada;
thiz Lct to the circumstances of the dominion,
as Moy He enacted Hy such Lesdslature.t

Section 37(2) of the Act, so far us is relevant reads:

(2} This Act shall cowme intc operation =

(‘11) 68 0 06 eB e e0 eOFOCDP O B DS
1.

(L.)) .ﬂ.ﬂﬂ.....o'aﬂ.ﬂ'ﬂ'...
{(C)  Lewscaescccansossencsas

(a) in any other British possession to
which this Lct extends, on the proclamation
therecof within the possession by the
governor,

The appronrinte proclamation exteniing the Act to Jamaica
’

gith effect from the 18t day of July, 1912 was wade nn the 20th dny

May, 1912 and publishe? in the Jamnica Gazette dated the 6th of

o



Theatre at May Pen and that he had reason to believe that the

coosllant was infrinsing the Sociciy®s cenyright there. He alsc

tisclosed that subseqguent to November 26, 1976 he paid another vi.
to Central Theatre zns saw boln, shown a work of Ioy Budd which has
»o asaigned to the Soclety - "lhe Black VWindmill™, He also

suenlied evidence of the manner in which the Society calculated the

rence fee charsed the operator of = cinema. This is based on a

-

(1% ~ 37) of onc full house ver week X price wer seat x 52.

N N b
[RENENOR O3 ¢ o

In the case of Central Theatre, the licence fee, charged b
37 works out at $694.00 per year and for the Crown Theatre at 31,59 b0,

Obvicusly in orlicr to srovats damages Mr. Scott zave

lence that the Socicty has sufferce” damages beyond the fees not paid

byohhe appellant. Becuause of the Soclety's inability to get the

e llant to opserve the propricty of obtaining the licences, which
the appellant wmade known to cne Mr, Pat Wong the holder of five
Licences from the Socicty, Mr. %Wong had ceased paying his licence fuos
o,

on the basis that if the Sociasty cannot collect Irom the appellant tho:

niither should he pay.

In his evidence the appellont testified that he believed up

then that the Socicty had no case against him and dy way of defeating

‘/

the amount calculated for the lic nce fee he pave figures representing

FUE SRR SRR P 50N VN OY AN

s owrofits which he claime” could not Jjustify the licence fees. Bulb

srbunately for him the licence foe is not calculated on the basis of

s . by S e

profite snd is pavable in advance.  Further, although paragraph 8 of his
sfence admitted wara;ranhs © and 9 of the Statement of Claim which

that in all six letters had been sent to him, he denied

recoiving six letters. He =zdmitted roceiving only two but said hoe nald
o atbention to them apart from speaking to the Film Distributor who
suvnplied nim fil@s. e did not reply. He deniéd receiving the coples
the Judgments which had been sent Lim for his guidance. Even tho
cwe letters wihich he admitted receiving he did not understand to be

poying he sihould not show the films without a licence hecause he woull

e infringing copyright. He also objected to the inclusion of the Jroum

N
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Theotre for the
2 not mentioned in the suit.

(Why

the basis for culcul=ting the

awarded damages, makings duc

Court's consideration

teial Judpge ora

b O

on the basis that that theatr.

nted the injunction as prayed and
licence fecs cemployed by the

allowance for periods of closure,

in respect of both tae Central and Crown Theatres as follows:

Coentral -

Octob

Less
Crown -
Total
In acdition the learned trel
) . . . : .
% it olaintiff's attorney to show dJdis
which was aggravated by his telling

cub, awarded a further sum

The judgment reads:
TJudgment for Plainti
Injunction grantes’ as
any other premises.

Unfortunately the
(»\ c=flect the Judpgment os awardose. It
”(i) s 000 e e ec s e Pes

(1)  cevesssncnoscns

(411)

hy way cf Snecilsa

#1,000,00 stated to be "Gen

Formal jul

Qctober 1974 - Qctober 1979 =¢3,470.00

432,00
October 1980 —‘E‘gig gﬂ

)

er 1979

Clos ure = 232,00

§4,720.00

34,782400
Loss :39,502.00’

al judge yielding to the plea of
approval of defendant's behaviour

Weng that the casce had been thro

eral Dama v

£f $10,520,00.
prayed. Central and
Costs to be agreed or taxed.™

cment drawn up and filed did not
reads, inter alia -
* e o s

c e o e

That the Defensant pay to the Plaintiff

21 Damages the sum of $4,720.C0

in respect of infringement of the Central Thentres;

(iv) That the Dcfc‘
Special Doamopces
inf: ;q,,mchﬁS Lt

ant pay to the Plaintiff by way of
the sum of $4,752.00 in respect oF
the Crown Theatre;

(v)  That the Defeniant pay to the Plaintiff the sunm
. of #1000,00 by way »f General Damages.!”

Lation at his victory over o most

e basis for the grounds ol apg

P321ea were abandoned in favour of tho

sousht and granted:

The particularisation ¢f the julgment may well reflect Counsolfs

1ifficult adversary but it provided

The original grounds of appenl

following for which leave was
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. The learncd
mariag
resard

a

trinl Jjud 2rre’ in law in
rd For Special Damaces hoving
fict that the Plaintiffts

speclfic claim for Special

Danarese

Ca The learncd trial judge crred in law awarding
- to the Plaintiff the sum of $9,502.00 for

(v/’ Specinl Darm: 3 heving regard to the evidence
i led a2t the frial, snd he mis-lirccted himself
on the wr¢nc¢r#ws uf ldW whlrh were appllctbln

The lcarn2d trial judge erred 1in law in making

an awerd for Special Damnges with respect to

the ollicraed or other breaches of the Plaintifi's
copyricht with renard to which there was no cladm
befere the Court for damages.

N
.

o The learned trial judge
that upen the evi

errad in law in holding

nce given at the trial thes
Plaintiff was entitled te an award of Special

( } Daﬁhycs 1n respect to the infringment (sic) of ths

" Plaintiff's copyrizht in the musical works of:

@) Tear is thoe xey, and
D) A Countess from Hong Kong

in the suw of 39,502.00.

@rro& in law in making
for any allegoed
infriansuent of any ui the Plointisf's
copyris that (sic) that proven 'y the
Plaintiff in respect of the musical works of:

De The lecarned tri?l
any award o

u’)
(
e
3
|_J
|
b
32
=
5
e
C
©
3]

a) Fear is

b)) L Counte

the Keys; and

ss from Hong Kong

huving regrard te the fact that the Plaintiff

4id not claim nor was 2warded an order for an

account upon which the Gourt could have assesse ‘
any aamages Yor any infrinements (sic) other tnny Elc)
these Sp@CiilCﬂl“y pleaded and claimed.

O The lesrned trindl judce wmis-directed himself in

1ation to the law relating to the award of
General Dome mes and erred in making the award of
$1,000.,0C for Gencral Damapgese'

To put the issucs in proper perspective the grounds may

<:  conveniently be compresscd thus:

Grounds 1 - 4: The leoarned trial judge errcd in law
in awarding any amount as specilal
domnices, no special damages having
been pleaded,

e

Ground 5 (ns plead

Ground 63 (ns plexded) .
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A mentione? Dofore thoese grounds cerive Trom the wnfortunto

srepresentation of the judiment sctuclly delivered by the lexrnod

Srial judge.  The strict rule ds thit Special Damages wust be anc
ploeled and proved and in the avsence of compliance any purportel zw . v
ol Special Damases could not e sustained.

Mr. risht accepted responsibility for the orror appearine

but :

irn tie formal jud ment filed by himéth;t did not deter Mr. Small from
ariuing that the acsthod of mathewmntic.l calculation was supgrestive of
thu preciscness with which Special Damages are calculated and accor .
tac damages awardod woro In foact in the nature of Special Damayges an.
wora 8¢ regaridcd.

It will be observed that there is no contention about the
injunction which was granted as -raycd., Accordingly, the Crown Thentroe

ig cupght by its provisions. Hefore us it was readily conceded that

on the evidence adduced the plaintdff was entitled to the injuncti

It may be convenicnt ot

neint to dispese of two quennlil

wihich nced not

syh omach attertions

any omanes to have been awarded with
L to any infvingement at the Crown Theatrot

] ‘ ~or to have awarded the sum of §1,005.00
or any uther sum hich can only be regarded s
oravatod i

.

The answer to guestion 1 1o in the negative. Although the

ooopressonfence out in ovidence deals also with the Crown Theatre wbich
ST ence put i c

cume into existence subsecuent to the filing of the writ no action was

taken relevant thercto cith:r by way of an smendment or, more
< sreprintely, by a subsequent writ which could then bde congnlidatou
ans tried with the provious writ. Accordingly, while the infringemont

©+ this theatre was relevant to the consideration of the apnlication

s
=
@

injunction, since this clearly icmonstrated that not even the

Lending writ could advisce coution, - it was otherwise as repgards the

sssessment of damoces claimed by the plaintiff. It follows that the

sword of $B,782,00 in respect of this infringement couldd not be suppertid

and owe disallowe it
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Yeonles. The measurce of damapes is different.

In the latter case the measure is the value of

the copies,; which by force of the statute are

decwed to be the proporty of the plaintiff, from

the mere fact of being wrought into existence;
whereas in the cther case the weasure of damages

is the derreciciion coused by the infringement

to the value ¢f vhoe covnyright as a chose in actioa.”

However, Lord Wrisht wes concernced with showing the distinevios
setwecn the measure of dama; s under Scction 6 of the Copyright ict
for infringement as Jistinct from the mewsure of damages which shoull

Ue awarded for conversion of the infrinped copies under Section 7 of the

scte He was not then concernced with setting out the mathematicnl

hodology by which the depreciation in value cupht to be arrived at.
consequently, 1t has been held that in cases where the infringemernt
consists in the wmaking and sole of infringed material, the depreciation

of the copyright should be wuscertainced on the basis of the loss in trudc

to the copyri

holdor whouseo mrrket has been invaded =and his sales
Latreby reduced,

It was contended that in the circumstances of the casce it
wonld have beon proper for the learned trial judge to have orderced an
inguiry te ascertnin the actual extent of the infringement over the

1. ol

period in question und so afford o correct basis for determining the

cunntum of demaces; and since this was not done the damapges could only
¢ nominal and should not excecd $50.00 per film.  Support was soupht

v

Jron such cases as John Lanoe, The Rodley Head Ltd. vs. Associated

dowstapers Ltde (1936) 1 A1l EJR. 379 (in which an award of 25 was malc

for one day's publication); Performing Rights Society Ltd.. vs. London

Thestre of Varidties Ltd. (1922) 1 K.B. 539 (20/- awarded); and see

donning Film Services Ltd. vse Wolverhampton Cinemas Ltd._(1914)

3 K.8, 1171. This assumes, gulte crroneously, that nominal damages avs
accessarily small,
This stence was further bolstercd by the submission that what
involved is the mere playing of = musicil work for a short period

sl bkt such infringement ou ht not to attract more than nominal

YR B



Heowever, reilerceunce to She exhibits tendered at the trial

21ls that tne fils score of the film YA Countess from Honz Kongo'i

I

bs of thirty-twe works of Charles Spencer Chaplin which are

Kh”> Dloyee throughout the whole periormance. This is not as transitory
oo Wringement as is subnitted,

An obstacle in the path ¢f the appellant's contention bein.

sustained ie the fact that damagces have in fact been awarded an thce

is of the licence fee cuurgenble where permission had not been
~ranted for the public gerformince of works in which copyright exists.
it was sousht to Jdistinguish such crses on the basis thet they relato
to wifferent subject-matters which by naturc have 2 permanence which

(;;} tToos not exist in the musical scounds involved in the instant case.

e

These cases were dealt with under two heads, viz. (a) architectural

swinge and (D) ancents.

(4) Architucturnl Arawings:

Under tiils hoal the cune cited and discussed was Stovin-

soadford v, Volpoint Properties Ltd. and Another (1971) 3 W.L.R,.

Ti this case the Court of Appeal upneld an award of £500 nominal o uma -us
for the unaubherised use of an architact's drawings as being a fair

QV/ sasessment dn the circumstancss of th

case, The principle applicd

that thoe damages should be assessed on the basis of what would b

Tadir remuneraticn teo the architeet for a licence to use the whole of I
copyright plans and drawin.s for the purpose for which they had been
uacd (only a part of the plans nnd Jdrawings had been used).

(3) Patents:

-The case dealt with under this head was General Tire ana Qub o ox

S Co. vs. Firestone Tyre and Rubber Coe. (1975) 2 A1l E.R. 173 = the herui-

note of which reads in vpart

"Logs sustained through infringement was not to
be assessad on any hypotheticsal bhasis in which
there 5 an abstract licensor and licensec as
distincet from the rartics actnally involved and
were therofore assessed on the basis of
ount which Firest.nc weuld in reality have
been obli.ed to puy General Tire far a licence and
net the amount which they should or might have paic.”




I
n e A
d 4
.
-

The distinction sourht te be drawvn here is that with a
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nxtent

Lhe very lden is invoelved whereas copyright deals with the expression.

For the ros

chob the distinction

(:&1 sisrnificance for the
of either. Both are

sim le reason that,

nondent

A2

R
4
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iy

izht's submission amounts to this:

botween copyripght and patent is without the clualmed

purpose

of assessing

demapes for the infrincerent

L

classifiable 2s intellectual property for the

n contraldigtinction to the product of physical

voour, they are the nroducts of &

he intellect. The differconce lios

in the method of adninistering protection of this wide area of

T?O)Qrty.

L

Jo accept these submissicns. A party who wilfully makes

uwsae oi another's cos

nyri, bt material for profit cught not to

in =

,_
[

A . . . Y . v - -
( ) Jtier position thon his conpetitor wiho respects the rights of the

copyright holder aud

ways the anprowriate licence fece. The

Sunreciation in o value of the copyright wmicht very well be the

ccuneiie loss to the

OWNer wWause

works are beilng infringed and who is

unrhle ta obtain any financial boenefit therefrom whether in the foras

i 2 licence fee or

ctherviscs

On this bnsis

wevld in reality hav

@

wppropriate hasis Lor

of four yooars up to

we accepted

ABSCB31N;:Y

otoatal of $2,776.00.

<o

On the guestion of costs

the licence fee which the appellant

boen oblized to pay the respondent as the
the lomoges and awarded such fecs for a

October 1977 at $694.00 per year yielding

we toolk the view that although the

specal was allowed in part resulting in very substantial reduction in

e damages awaried

.

i which no court of

\
«

hio costs pail him becausc 1t

vhlch he persisted for yeurs

Justicc

VIS

that

could

2% the trial, the appellant 4id not deserve to have

his wholly unreasonable attitude in
necessiated the bringing of the acticon

or eny basis find in his favour.




