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. f_,possess&on upon s?gnung. Messrs Stlwe 

:andisitvera, A?TorneVSnaf-Lau had

fhe Carr:age of Sa[e and conpief;on was To be upon ?he presenfa?ion of a

regisfrab!e Transfer.  LlTIgBTIOﬂ cen?red around The Specia! Condifion

which provlded.

8 "IT is unders?ood and agreed befween fhe

_;Lparfles That rhou!d ?he Vendor fail to

obtain the approval of The: appropriafe :

f,FaufhoriT:es to- bed:Vlde the 1and: in?o fwo

(2)-Jots: inciuding appflca?ion to the f-i',_ﬁf.:ﬁ& T e
. “Supreme Court of: Jud:cafure of Jamalca To -ﬁfw.f.[p*]ﬁ'ﬁ,;_f}_,j -

.“3}:amend Covenanf No. 1 on The reievanf




'_gf"CerfiflcaTe of Tl?le by Sth June, 1984
~thls contract shall be nuil:and void and -
- the full Purchase Money refunded to the
- Purchaser who will forthwith: guve up
-.posseSSIOn of The prem|ses L

The purchase prlce was pald and Tne ourchaser, *he reSponden?
'ren?ered :nfo possessnon.. The complefion awatfed acflon by The Vendor (The"
'applican?) ln keepnng wufh The Spec;ai Condifion, There benng no furfher

"__requremenT on +he par+ of The purchaser. By Ief?er dafed 4 6 84 Messrs

GThe Ief?er reads

- _Sslvera and Si!vera dlsclosed wha+ sfeps had been faken.'

' :"Re- Lof 2 parT of No 12 Queensbury Avenue,_eg':'J:"
- .8t. Andrew - Curdellia’ Eugenle Rose To s
- Lioyd Magnus Forsyfhe S

1'7_Thank you for your EeT#er of 15? lnsfanf and

.. now take pleasure in enclosing. herein phofos?a?ic c S
S copyof Subdivision Approval of +he Kings?on &
'8333151 Andrew Corporaflon.;gg-;n”_ P

'3_gg-The Surveyor has not yef supplied +he Pre-checked"
g Diagram and, as a consequence, we have held off
oo making: arpl:ca+lon to the Supreme Court as we,

- naturally; want to have the area of the land.
i precisely: matching The iand ln therPrewchecked
'f.D|agram;m o e

__j-in fhe meanflme, however, Mru Forsy+he has been
. in fo'see us with 2 request that-he erect g = .o: o il
_~]F?emporary fence between the lots, and this -

" leaves us with a distinct impression that he is
U quite hapny to go along: wlfh “the Durchase aven R
At the Titie: for hls |of does ?ake a blf _j{ I
"..'.1onger n X S Co A g X

'e“eeThe Eas+ oaragrarh of +h|s leffer makes If p!ann ?”afsbofh parftes

aifcon+empia?ed Tha? +he dafe |n ?he Specrai Cond;?lon was no+ E;keiy fo be o

"f;kepf buf There was no confemplafaon of'aborring fhe agreemen?; Accordsngly,-'j

'_fon The Tfh February, 1986 Messrs Sllvera and Snivera forwarded ?o fhe o

ﬁ;efhpurchaser s Afforneys-a?-Law +he7¥nsTrumenT of‘Transfersfo be slgned by ?he

".:purchaser and refurned The purchaser'comleed?and on_February 13 1986 tThe

N'f;sngned InsTrumenT of Trensfer was refurned._ However, fhe Vendor s

':A++orneys-a+~Law had;:o? applte_.fo The mod:fuoa*:on of The Covenanf as

.7'f*;prOthed for :n The Specia! Condi?ion ahd Thaf seems oass;ng sfrange since

'eee:n The Sfafemenf of Accoun: renderedr o The Vendor by hns Afforney there is

'ofshown a refenf:on of $1 SOO DOf'Esfima?ed amoun+ To cover cosfs of modifica?non

'The respondenf%s ATTortbys-_ -Law appiaed for The

| ﬁieof Res+rict!ve CoveranT._

{:required mod;ficafion and Thfs'was granfed on November 13 1987 Paregf&?h'

' -,[15 of The Respondenf‘s ﬂ*fidav1+ sefs The ma+fer ou? +hu5'- ,**u




i 3__i'

"That the Defendant has been notlfled by me j

that the application has been’ ‘granted and -

+he special condition: ‘satisfied and | have"

demanded that the- Defendanf comp!efe the'

sale by tendering the: Transfer signed by me-

together with: the Duplicate Certificate of . =
. Title: but-the Defendanf has. failed neg%ecfed_. :
or refused t6ido so T T e

Both sfupula+|ons in fhe Specxai Condifnon were now satisfied but the Vendor
wou'td not sroceed fo compleflon. This.drcve the’ responden*-to file a:Writ
which he did on'25 3v88.cla:m|ng, :

{a)- SDGCIffC Performance =
(b)) Damages for. Breach‘of Con?racf
(c) Re—paymen+ of +the sum of -$2, 500
- expended ‘in securing’ moulflcatlon
of the Restrictive. Covenanf on. +he
properfy. o

The Writ and The.51a¢emen+ of Clalm were served |n April bu+ up 1o June 9th
no defence was filed and on Thaf dafe The responden+ |ssued a Summons for
Summary Judgmen+ unﬁer Sec?ion 86A of The Judtcaﬁure Lcsvit Procedura.gpdef
Act claiming Spec&fic»Performance of +he Aareemen? for Sale and an Orﬁer
for reimbiirsement of The sum cf $2 500 being expenses lncurred by the
respendent Tn obfa:nlng mod|ftca+lon of The Res?ricfive CovenanT referred
o earller, This Summons was refurnable on July 11 1988 Th{S spurred
the dorman? Usndor tn+o achon and on Juiy 5 1988 a’ Summons was flled on
her behalf seeking Ieave +o flle and:. serve a: defence ou? of +ime. Bofh
Summonses came before McKa;n J on July 11 when she made an. Order on - the
Summons for Summary Judgmen+ whlch effecfively d;sposed of bofh Summonsee
and- i? ;s from Thas Order Thaf The Vendor soughf Ieave To appeal The Order
reads as. foiiows —_? -:' f“mnu | ”' ' | o ' : |
| .'" ﬁl._ The.agreemenf for. sale of tand da?ed
o % i 9%h December, 1983.'in - The Writrof
- Summons and Stetemert of Gla&m‘ment;oneu

‘ought’ to be specifically Herformed and.
_ carried lnTc execu?aon,_

__2;-'Le? The Defendanf dellver to 1he Pla|n+|ff'
U ptforneys-at-Law within twenty-one (21) :
~ days of the date of this.order the Dupllcafe
" Certificate of Title: regisfered at-Volume - & o
. 452 folio 44 of the Register. Book of Titles,
".the original approval of: the Kingston &
St. Andrew Corporation for the subdnviston
ot the said land and 2 ‘transfer under the-
Registration of Titles Act in favour of The
- Plaintiff duly: ‘signed:by her: and 1ét the
Plaintiff's Attorneys-at-Law lodge the sald'
' =~documen+s, ‘and any ofhers Tha? ‘may: be =



R :approprlafe, wnTh fhe Regnsfrar of Tl?les
. paying In‘connection therewith the prescribed
ﬁ:;jTransfer tax, stamp. duty, reglsfraflon fee .
“Tor other charges 1o the intent +hat titles
Couotollot 2 will be issued in the name of The
: J'~ifP!a|nT:ff as reg:sfered holder ‘and be : H'F -'--
'h.,;refatned by the Plaintiff's A?Torneys-af—Law R
SR o behalf of the Plaintitt and title to' B
Ll io+ i w1t! be deilvered fo The Defendanf

: 3,"_Thaf the foilowlng sums be refarned by +he
o _sfakeholder, Messrs Silvera & Sfivera, from o
. the purchase price held by Them to be pa;d
.. over, on completion,: +o The”Piajnftff's': e
RERe ;Afforneys-aT-LaW‘ e -

Lo Aay the sums advancedﬂby The

T Plaintiff for transfer Tax :

- and:-surveyor!s: fees and IR
V;;vendor s haif-cosTs._,s_;ggﬁ;'g;”'-;'Q,f' o

= ;“;-g(b)j The sum of $2 500. 00 beinq
SH T the 'cost of obtaining .
_“_Q;mod:flcafion of fhe
'*VlcovenanT. : :

e,

L costs o he Plaintift to be_+axed ;f no?

'3]5.agreed

VHﬁgﬁgdiLeave *o Appeal refused "  [: 3:-_4i5-5 

'i:Ler, Scoff confended Thaf The non-performance by +he _; ' 

'f.Vendor as requ:rad under fhe Specu"; condiT|on aufomaflcaiiy broughf The l“

' :Agreemen+ +o an end accord;ngiy, Sald he, McKa:n J was wrong in no?

'fﬁ._conalderlng and acced:ng fo fhe applicaflon ?o flle and serve a defence ouT

 ;of +ime.;_[;_;ﬂ£g¢;a~:=

The maf?ers urged 1n fhe affsdav:f nn suppor+ of ?ha? app!nca+ton
Tif;_were Tha? her Then ATTorneySwa? Law, Messrs Silvera and Sllvera, had
:f'“”'underfaken To secure The amendmen+ ;o The retevanT Res?rlc?ive Covenanf

- _and Thaf by vsrTue of The non-fulf:lmenT of The“Spec;aleondlflon The |

';;Agreemenf became null and v01 _Thus Iaffer conTenf;on is fherdefence
 _7is0ugh? ?o be advanced and fhe Ieave +o appeal is sough+ fc enab!e her ?o

.Q  pursue ?his defence.;' :'n_paragraph_12 of fhe affndavnf

n13

"-'?ahd That the Plaln*lff waived the’ breach -




Paragraph 5 of Thaasa@efaffidaVlt:Cemelaiﬁa;fhaflfheg[earned Judge should
have heard her Summoae,"ﬁh}ch ﬁasinaffevenifirafIihwf!me; first. The basis
for equity denying The appilcanf's cause IS unwiffingly dIvnged in paragraph
8 of the said affidavit, It reads: -~ -

"ThaT I am nof in a pcsnflon to. carry ou+ .

the Orders at 2 and 3 of paragraph 7. of_.. .

this affndavnf since Messrs Silvera & -

Sitvera are holding all the documents in

question as well as the sum of $36,000,00

paid over to. them pursuant to the

Agreement for Sale dated. 9Th day of .-

December, 1983." AR e
Be it remembered that the money was paid over To Messrs Sllvera and Silvera
as stakeholders and +his paragraph seeks To mainfatn ?ha? such Is sftli the
position. But that Is demonsfrably no+ so.” The very Statement of Accoumt
from Messrs Silvera and Siivera e:;h!bj-‘_&'._e_d_: o the applicamt’s affidavit in
support of the Summons for leave +o'file and serve-defeaee'ou? of Time
shows that.on.2. 4 84 i.e three monfhs before “the. da?e fixed for fulf:lmenf
of The Spec&al Condifion The only amoun+ remaining undisposed of ouT of the
sum of $36 OOO 00 was $30 97 Several cosfs were deducfed and fhen flnaily
there were. eIghT paymenfs To +he app!icanf and one on her accounf. AfTer |
50 consuming The purchase prlce, it does no? In my opanion,-lie in fhe .
mouth of the applicanf Fo.contend: Thaf fhe confrac? is void or fo make fhe
sfafemenf at paragraph 8 (supra)- o P e e

Mr. Scoff would repudlaTe fhe c!ear nndicaTion In fhe ieffer dafed
4.6, 84 from Messrs Si!vera and Silvera (supra) as weli as’ ?he forwardang of
the Insfrumenf of Transfer To be slgned by fhe purchaser Iong affer 30 6 84
Clearly; +he appl:canf |n+ended fhaf +he confracf should subs:s?. |

Whaf ofher meanlng can b aTTribufed ?0 - o -

“{(ai the last paragraph of the letter dated
cois 406,84 from: Messrs_S;lvera_aqq_S}Jvera__.H.

"In the meantime, however, Mr. Forsythe
has been In to see us with a request
That he erect a temporary. fence between
the lots,. and this: leaves us with a
distinct Impression that he 1is qui*e
happy:.to- go.along with +he: purchase 3
~even 1f the Title for his lot does take
a bit longer."



. f7new and real!y needs no supoorT from au+hor|+y?'

Thls'c:;'l'a'l'lon proves The ei’mcwle *0

b ) The forwarding of The #ns?rumen* of ;HV"
. Transfer for signing well over cne '~
. year beyond: the date on which Mr. Scotf
~-.now:‘contends: ?he confracf came fo an. '
.end?"f',-._ : . . .

';:'!n ?his regard I also observe fhaT The appilcaTlon for ?he modiflca?aon

.}of'?he Covenan+ by ?he_respondenfgdoes noT appear To have been opposed.;w;r

szﬁiCoufd fhe aoWI:canT have been fgnoranf of The applicafion?-:! Th;nk noT.-:

' .4;jThen, Too The respondenf‘s'efﬁndavnr To ground hls appltcaflon mus+ have
:'r.shown hls infereST wh:ch a Judge of The Supreme Courf accep?ed Added To
'rf;ThaT The appilcafion mus+ have been adver?ised as requtred by The ReSTrlCich
'V Covenanf (Discharge and ModiflcaTion) Rules.s ThiS was more Than +hree years

ijrpasf The dafe when The confracT uoufd have come fo an endf. In addlflon to

'7-f_refhzs, +here was ?he subsTanTtai fulfiimenT of The Spec:al Condiffon by Tre

"s_oaopllcanf secur!ne The sub-d:v:s:oﬁ approvai w:Th!n fhe +ime I:m;fed. By}'

ffnoT Tak:ng any sfeps To obfaan The modlflcafzon of The Coveran1 +he appi:cenT

 .The proposnfion ?haf a parfy canho? htde behlnd hES own faulf :s not

Neverfhelessg =ee f””?”g

:Tﬁmatgamafed Butidrng Confracfors Lfduvs Waifham Hely Cross Urban D|s+ric+ '

:;{e;;CounC|l (1952) 2 A!I ER 452 af 4550 per Denn:ng LJ- (as he Then was) -f}f_

' °“3";;°;,f,.fhe bu:!dlng owner"cannof Thsist

oonsas Condnfaon dfitis: has own faul+ fhaf
~:the Condt?ion has nof been fulf:!ied ThaT
Agﬂwas decnded in ‘Roberts .vs: Bury Improvemenf
" .Commissionérs (T870) LR 5 C.P. 3105 and many
*;:ofher cases. J -L ;'“_,_ e b

'"“_f respecfabie anTIquTy‘};5 

__;1n my'opinion The presenT :il-inforned sTance of The appllcanT :s '

W_fsfa be!afed end unconscronable affer-fhoughf which oniy deserves +o be FEJeCTLd

'--;if.lf ls__bserved +ha+ fhere ns no offer +o refund fhe purchase ornce as Jﬁz;

in. d:sm;ssnng fhe appilcafion for]y

_respo enfl?o be Taxed if not




MORGAN, J.A.: ~«;:i‘3?]

-+l agree. - A purchaser cannot be penalized because the vendor
~has failed o do what he must do within a stated time in the comfroct.
lppguchpp case;iffis1?he;eur9has¢r,wh9,Pushfyfe:haY%-Tbséepfigniof-avqrding
‘the confract as. . s sf.éf?d’.;fh.erei n. The 'sv_.ar*.w;;= in this case responsible for
the delay in obtaining = registrsble Transfer was. he vendor who failed
Yo zpply. to modify .“r_hé: ;:Qvé_qant as se*ouf mfhe "Spec ia I Condition" of
. _'_fhé.,.ée_n,‘f_rac*. for. Sa;._’fe'g_;_ The Puréhase%; made good the delay by applying. for
and_receiving:The.requiredrmodificafioa;wéfh-jhe.knowledge of_Theuveneor.
The purchase prace was pa:d 1n fuli To ?he vendor s Afforney-af Law as.
: s?akeholder who had d:sbursed if and paid +o the vendor hls enftf!emenf
_,aimos+ in fu}l, .The-purchaser had-been-puT-in-pessesslen of the property
_and had 1nd|ca+ed +o The vendor Thaf he was wni!ang Te wa|+ a bit longer
- for his Certificate of T!Tie.f AII The cond:flons of The Confracf as. far
_.as ?he purchaser was, concerned were fulf:!led and fhls was achleved
.because'heahad-aSSISTed beyond whaf:he.was obllged To-do~+o-fu|le them,
The submlss:on before us: by ?he vendor 'S ATTorney is. ?haf The
f vendor havnng faifed To apply for and recelve fhe mod:flcar}on of The _L
Covenant prnor'To-The'dafeﬁof complefion = whachuby-fhe=con1rac+ is
"on presentaticn of a reg:sfrable +ransfer“;w +he confrac+ is nuli and
void. In support: :s czTed +he SpeCIa! Condlfnon whlch requires the
vendor. To apply "to the Supreme CourT of Jud:ca?ure of Jama;ca to- amend
CovenanfaNo.I-on-The-relevanT Cerfwflcafe-of Ti?ie-by;SOTh-June, 1984%,
That dafe Is iong pas?. The submussuon avo:ds ?he fac+ that the vendor
had not’ puT hlmse!f in any pos;?non +o obfain for ?he purchaser a
regis?rable ?ransfer-Td;compieTe-?he}sa!e_having_nof modified the CoVeﬁanf
which was his-contrac?palndufy;e*!+:ﬁas:fﬁeﬁpurchaser*ﬁhofdidfwha?'was
necessary ?o compiefe +he sa!e._z;_fﬁf';;*t"J '

In my view the: po;nf is baseless and-wiThouf merrr°



The second submiss;on was Thaf The Judge was wrong |n an |n

hearlng The Summons applylng for Summary Judgmenf dafed 9+h June, 1988
before hearlng The defendanf‘s Summons applylng TOF leave ?o f:le Defence

ouf of Tume dafed The 5+h Juiy, 1988 Th:s submission is alse ground!ess.1

Iml

':'i"‘Aparf from The vendor noT berng flrs+ in. Time wh;ch by ruie of prac?:ce
'm:gh+ have ge;ned hlm pr:orlfy Jf he were f;rsT 1? 15 good sense and ax
common rule of prac+tce Tha+ where Two Summonses for hearlng on’ The same

day overiap and canno+ by consenf be Taken %ooeTher, Tha+ Summens in

wh:ch The hearlng Thereo _1n +he cp:n:on;of The Judge, :f decnded in one

way :s I!kely To be dec15tve fo The t:+:ga+|on, sho” d hqve prior:?y. The

Ti beneflciat obJeCTlve belng +o exped|+e The hearing ﬁy ei;minaflng

unnecessary ussues, Thas dosng Jusflce To ?he par*:es by reduc:ng de!ay

and expenses. 'f:f_if:' |

”5ﬁ' I agree ThaT leave To appeal be refused 'f S




GORDON, J.A. (Ag.):

On 9th December, 1983, the respondent and applicanf entered into an
agreement whereby the applicant agreed tc sell and the respondent to purchase
premlses known as'LoT'2”-’No,~12-Queenstry-Avenue,»KingsTdn‘11;* Under-the
agreement the psrchase price of $36,000:was paid-on-execution of the contract
to-the applicantts Attorneys-at-law, Messrs. Silvera & Silvera who had the
Carriage of Sale, as stakeholders.  The’respondent: purchaser was:gIVen*immedlafe
possesslon of the subject premises.
- - The special conditicn:-in:the:agreement reads thus: -
Y1+-1s understood and agreed:between the parties -
that should the Vendor fail to obtaln the
- approval.of tThe appropriate authorities fo sub-: =
divide the land Into twe(2) lots Including
application o the:Supreme:Court of Judicature
of Jamaica to amend Covenant No. 1 on the relevant
‘Certificate of Title by 30th June; 1984 this
contract shall be null and void and the full
" Purchase:Money refunded to:the Purchaser who will
forthwith give up possession of the premises.”
On 4th June, 1984, the applicant's Aftorneys-at-law and stakeholder
wrote the respondent's Attorneys-ai-law -
"Re: Lot 2 part of No. 12 Queensbury Avenue,

St. Andrew - Curdella Eugenie Rose fo
Lloyd Magnus Forsythe.

Thank you for your letter of 1st instant and
now take: pleasure 1n enclosing herein photo-
static copy Subdivision Approval of the
Kingston & St. Andrew Corporation. The
Surveyor has not yet supplied the Pre-checked
Dlagram and, as a consequence, we have held
off making application tc the Supreme Court
as we, naturally, want to have the area of
the land precisely matching the land in ‘the
Pre-checked Diagram,

In the meantime, however, Mr. Forsythe has
been In to see us with a reguest that he

erect a temporary fence between the lots, and
this leaves us with a distinct impression that
he is quite happy to go along with the
purchase even if thz Title for his lot Joes
take a bit longer.”

The appllicant's Attorneys-at-iaw on the 7+h February, 1986, sent to the respondent's

Attorneys-at-iaw, Instrument of Transfer under cover of this letter -



PN

'zr3;1988 he filed a summons refurnab!e f_}

_j:refurnable on The 11Th Ju!y,_1936

'i.fhis order.u

."Re Saie of Lo-i' B par+ of No.. 12 Queensbury

- me-Avenue, Sf Andrew = Curdelia Rose fo
'_'.Lloyd Forsyfhe. e .

"'-_fnow enc!ose heresn Insfrumenf of Transfer whlch
" we ask tThat you  be: good: enough to. have The
'.:Purchaser srgn and reTurn fo us‘“,.}:

-a;fff“We have for acknowledgemen+ and Thanks your
- letter of the 7th instant: enclosing ?herewu+h
b flnsfrumenf of Transfer Wthh we have had: our

~ooelient sign and now return. same herewith - S e e _

Ciitogether with: Pre-checked ‘Plan. annexed Therefo.ﬂjf:ajwi_r SO
- We.would point out for: the record that the oo

- “Agreement for Sale refers to Lot 2 as does " The ot i
_ ~copy of the approved subd}vis:on Plan in our i o

7_*f~possessnon ‘however, as‘ Lot B- and Lot 2 appears vl

S Fo .be the same parcei of land, 1T would -seem To”~'_g- =
e'be sn order To proceed L e

nﬁ,f_We now look forward To rece;vlng from you The S T
. -new Certificete of Titie for. the land purchasedg“__ .
0 by-our ¢lient. regisfered in: hls name fogether: '
S wiTh‘the approprta?e TRY. Form and’ evidence of C o
2 t-W¢paymen"of Taxes To Tne da+e of possessuon.ﬁip.:'3--**~"'~

:f The appl:canf dssplayed a remarkable !ack of inTeresf :n comp!efing The confrar*
'f“and accordingiy The responden? obfained on ith November, 1987 modificevlon of
:"a.fhe resfricflve covenan? whtch The appi;canf had underfﬂkon +o obTaEn under The e“"’fe’
E _condn?lon referred To above.: The respondenf In pursu:ng hxs rlghfs under The

-T_mcon?racf flled Suif seekung spec!fic performance of The confracT and on 9Th June;

llfh Juiy, 1988 seeklng Summary Jadgmenf

'.,iiThe appllcanf by summons da+ed STh Ju!y, 1988, soughT The Ieave of The Cour* o

':'m:flie and serve a defence +o Thls acTIon ouT of f:me. Thss summons a!so was f"

Summary Judgmen? for specific performance of The conTracT and consequen»

 #161 reliefs was granfed by ?he Iearned Tr;al Judge :n Chambers on The 11+h Ju!y,E

'?rfm1988 Leave +o appeai was refused._ The appi!can? now seeks Ieave +o appeo! fror

Mr. Sco** subml*fed fha? Ieave shou#d be gran?ed as: The apptscanf ha

e good defence To The acT:on as d:sclosed in ?he proposed defence faled wITh hlS _,,h{

7'f;appl;cafion ln ?he Courf be!ow, viz,.3:e””""'$' -




-11-
"The agreement for sale became nul b and void after
the 30/6/84 when the speciat condition to which: -
the agreement was.subject: was: not fuifitled." -
The special condition oblTged the Vendor = :

(1} to obtain planning permissaon 1o subd|v1de Ry
the properfy, then : R

{(2) o have The resfr:cTIve covenanf mod!fled;f.eeele‘
The -letter sent by the appticant's: Attorneys-at-law *o*fhe=reéeenden+‘s establ ishes
that condition (1) had been satisfied and :indicated that There-weﬁld-be:a delay 'in
completing condition (2). The respondenf had.- accepTed and: agreed To wait on the
eventual fulfilment of cond:fion (2). _This impl:ediy was & waiver of the sTrIc+ufe
imposed by the special.- cond:Tlon, a. consensuai varlaflon of The Ferms and the
contract remained effec?:ve._ In furfherance of +h|s, fhe appiican+ sent to the
respondent The Transfer for h:s signa?ure and The respondenfgs response was
affirmative and prompT. o . '
it was left to fhe respondenf in. hiS OowWn:- inTeresT and aT his own expense
to see tThat condition. (2) of The spectai cond|?|on was: fulfil%ed. The tethargy of
the appiicant may be explanned by The fac? ThaT on The evidence of a statement of
accounf~exhibl?ed-byvher,fshe-had,'beTweeh~The-s§gning of “the agreement-on: -
9th December, 1983 and April, 1984, received from the stakehotdsr 328,000 of the
- purchase price of $36,000 deposited with the stakeholder. After accounting for
expenses to- the date of the accounting, 11th April, 1985, There was-left the -
princely sum of 530,975held”by-fhe~s+akeholdeﬁ:17“-t :

. The applicant submits that the agreement for sale-become nult and void
after the 30th June, 1984, when the special condition:to which the agreement was
subject was not fulfilled, No reference has been:made by-the applicant to:tThe
third segment of the special condition which requrres=fha+'on'+he”agreemen?---
becoming nutl and-void "the full purchase money-(shall be) refunded to the
purchaser". ' The applicant?s hands are not clean, she has.not shown Thaf-she has
a meritorious defence'TOJThe'respondeni‘sfacfion;fE’ -

The ‘applicant Vendor has utilised the pufchase price and refused to
fulfil-her obiigations under:the con+racf.f“5héunow:seeks~#o benefif-froﬁ her own

default and prays the Court fo ald her endeavours.
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The prfnc:ple ThaT a Ilftganf cannof benefn? from his/hnr own’ defaui“

: _zs as good now as !T was aT The Tlme when Amalgama?ed Bu:ld:ng ConTracTors LTd

| VS, Wat-rham Holy Cross u.D. c [1952] 2 AH E R 452 was: decncied._. »

I agree The appilcafaon mus* be refused w:+h cosfs To +he respondenT




