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2ND DEFENDANT’S SUBMISSIONS

SUIT NQ. C.l.. R 112 QF 1998

IN THE ,¢ EME COURT OF JUDICATURE QF JAMAICA
N comud dLaw
| BETWEE}{\! SHEILA ROSE-GREEN PLAINTIFF
AND | PATRICK ROSE-GREEN 18T DEFENDANT
VA ND BANK OF NOVA SCOTIA
JAMAICA LIMITED 2ZND DEFENDANT
j 1. Thié‘}a;ti.on should be struck out and the application for an infunction refused
bec:aius'é:
a.. ‘ T‘here is no cause of action against the 2™ Defendant:
b, .'_".Fhe action IS frivolous & vexatious and an abuse of the process of the
. court; and
C. : itis neitherjust nor convenient that the injunction be granted,

Simply put, there is no triable issue as between the plaintiff and the 2

Defendant.

There is no g“[-iab!e issus

2. The Plaintiff in her Statement of Claim puts the following forward as triable
[ssues rr] law:
a. A,:i.fegec‘i undue influence to which she was subjected by her husband, the

1% Defendant;

b. Non est factum re the mortgages on the ground that the 1% Defendant, her

husband, caused her to sign many of the documents in blank.

Re yndye iijﬂuénce

3. TheR"'Defendant submits that even if Mrs. Rose-Green succeeds in

esta’blishing actual undye influence by Mr. Rose-Green, the Bank of Nova Scotia



rea}ls '.;_se, acting as agent of the Bank of Nova Scotia in procuring Mrs. Rose-

Gr 'en agreement or the Bank of Nova Scolia had actual or constructive notice

of,t"'fe ; hdue infiuence. See CIBG Mortgages plc v _Pitt, a decision of the
" Ho _'ef Lords reported at (1893) 4 Al ER 433, per Browne-Wilkinsoh, LJ at
,' ‘ ; letter d-e, where he says:

;‘_ pplying the decision of this House in O’Brien, Mrs. Pitt

.as established actual undue influence by Mr. Pitt. The

plamz‘iff [tht—‘z building society] will not however be affecled by

.1,,_-.. -

Ysuch undue influence unless Mr. Pitt was, in a real sense,
actmg as agent of the plamt:ff in procuring Mrs. Pitt's
e 'égreem:ent or the plaintiff had actual or constructive
't ‘f.rotfce of the undue inﬂuencé." [my emphasis]
v , _ .
4. As'reggrds the 2 Defendant it is not pieaded in the Staterment of Claim:
a.- Thatthe ioan transact!ons were to the mamfest disadvantage of Mrs,
Rose- Green;

b. That Mr. Rese-Green in exerting his undue influence on Mrs, Rose—Greenf

was acting as agent for the Bank of Nova Scotia; or

*

c. That the Bank of Nowa-S¢otia was under a dut sure that Mrs. Rose-
_Gresn obtained indepeml&l?#Ngjf:ila@'m{ce.M@?n ‘

The Statement of Claim is completely devoid of any claim or cause of action

whatever against the Bank of Nova Scotia,

5. ltisfinstiuctive that in CIBC Mortgages ple v Pitt. Browne-Wilkinson, LJ (who

de[i\;{ered the decision of the House of Lords in the case of Barclays Bank ple v
| .

Q'Brien {1993] 4 Al ER 417 earlier that same day) at p. 441 letter g-| says:

MIF third parties were to be fixed with constructive nofice of

undue influence in relation to every transaction betwsen a



E?qusband and a wife, such fransactions would become

G
oL

mes, .the building society or bank financing the purchase
ould have to insist on meeting the wife separately from her
Whusband, advise her as fo the nature of the fransaction and

frecommend her to take legal advice separate from that of

er husband. if that were no! done, the financial institution

: ould have to run the risk of a subsequent altempt by the
. wife to avold her liabilities under the mortgage on the

grounds of lundue influence or misrepresentation, To

e i

i ;éétablish the law in that sense would not henefit the average

rﬁarried’ cogple and would discourage financial institutions
fr:o.:n makin:g the advance.”

Th; 2nd Defendant submits, therefore, that even if Mrs. Rose-Gfeen w.ere able to"

estéblig;h that she:was unduly influenced by her husband and had pleaded the

fac;jts éét outin pafagraph 4.above (which she has not), the bank would be

unéffeéted becauée, in the ;:ircumstances on this case, it is clear beyond doubt

that thfa Bank would not be fixed with constructive notice of the undue inf[uence.:

‘ ‘ %
. The circumstahces refened to are the circumstances where {as in this case) the

loan is exiended to the husband and wife jointly. O'Brien only applies to raise a

. presumption of the bank having constructive notice the husband’s undue
I

influence where the wife is in the position of being a surety only for a loan made

N

onIy'_ tojt:he husband. See CIBC Mortaages pic v Pitt at page 440 letter d-e and

at page 441 letter j where Browne-Wilkinson, LJ says:

A
N

"What distinguishes the case of the joint advance [as in Pitf]

tfom the surety case [as in Q’Brien] is that, in the laffer,

thers is:not only the possibility of undue mﬂuence having

&

been exercised but also the increased risk of it having in fact

been exercised because, at least on its face, the guarantee

Tt




10,

P

;;by a wife of her husband's debts is not for her financial

on the other hand, a loan is made to the husbhand and wife jointly, there:

; sis for saying that the loan is not to the financial benefit of the wife. In

i
1
Hig

tguges pic v Pitt, Browne-Wilkinson, LJ said:
" "“‘{n the present case the Court of Appeal, as they were
-'bﬁound to, applied the law laid down in National

Westminster Bank ple v Morgan [1985] 1 Al ER 821 . as

inferpreted by the Court of Appeal in Bank of Credit and

Commerce International SA v Aboody (1988) [1992] 4 Al
ER 955;' a claim (o set aside a transaction on the grounds of
,:i.r‘ndus i{?ﬂuénce whether presumed (Morgan) or actual
':(Aboodz) cannot succeed [mly emphasis] unless the
{cilaimant proves that the impugned transaction was
‘:Ima'nifesﬂy disadvantageous to him.”
And, t;n:ere Is no manifest disadvantage, where the claimant is one of the persons

to whom the loan was made. See The Modern Contract of Guarantee by Dr.

James O'Donovan & Dr. John Phillips at page 202,

The 2n Defendant submits that once it is shown that there was a Iaan {o Mrs.

Rose-Grleen d:rectly then, even if there was an allegation (-Whishihemqsnt) that .
the Bank had notlce actual or constructive, of the undue influence, the authority '

wh;ch wcu!d be reievant would be Pitt and not @° O’Brien,

b :
¥l

The: &:ourt must therefore Jook to see whether there is any evidence that Mrs,

I‘:
Sy

Rose- Qreen was a co-borrower with her husband andfor a co-applicant for any



-y

1,

i li.‘
t

: ioan extended by the 2™ Defendant for which the land at Unity Hall subject of the

4 .%

. |
iement and repairs to their said residence (and not in respect of her

's business as is alleged in paragraphs 6 & 8 of her affidavit sworn on

August 1693 re[ates to mortgage no. 780241 endorsed on the title on

Selp_ter.nber 9,1993 - page 11 of Bundle) . The loan to Mr. Rose-Green alone of

$,7'%0,QOO in September 1994 (Exhibit "DWQ 2" was for the pufpose of settling
indebtédness elreedy incurred (by them jointly) for home improvement - [t

obviouely reFafes to mortgage no. 836428 endorsed on the title on November 3,
1994 —i_!fjage 11 of the Bundle. Subsequent to the loan to Mr. Rose-Green alone,

" both Mr & Mrs. Rose-Green jointly applied to the Bank for credit on September

12, 1995 in the principat amount of 2.2 million dollars on the security of the land

at Unity ’Hall, the purpose of the loan being "Reimbursement for Home Repairs" -
' ','r

. See' the ‘Application for Credit’ and the ‘Promissory Note’ - the first two

documents exhibited as "DWQ 1" to the salid affidavit of Donovan Quarne and

mortgage no. 910231 for 2.2 million dollars endorsed on the titie on September

3, 1996 page 11 of the Bundle .

‘ Ageinet this baekglround it is impossible for Mrs. Rose-Green to contend that she

{
(8

was not a direct beneﬁmary of ali the Ieans made (including the one to her
hueband alone whlch was made for the purpose of settling debts for home
improvtamentirepalrs incurred by them both) or that the lcans were “manifestly

disadvantageous" to her,

qge




6

12. i the transactlon is not unfair to the wife, then, not anly can the transactlons not

be et'?s:de on the grounds of undue influence, but the bank is under no duty to
' :

"- i ‘:'f,A metrcul_ous examination of the facts of the bresent case
‘ ‘feveals that Mr. Barrow never ‘crossed the fine’. Nor was
the tr;rnsa;:tr'on unfair to the wife fmy erﬁphasis]. The

bank wés, ;‘herefore, under no duty to ensure that she had

’ ) fﬁdepeﬁdeﬁit legal advice.”

? 13. As staté_d before, there i i in the Statement of

 Re non es'{t' fa'*;"ctum L
14, The plea of non est factum arises where a person who in fact signed a document
is clalmmg that lt is not histher deed as, for instance, where a blind person
mtends to Stgn one type of document and is duped because of the disability and
through no fault of histher own into signing a document of an altogetherdﬁerent

type.

15, - The piég:‘: can dniy;rarely be estabiished by a person of full capacity and cannot
" be avaj!gblg to-anyone who was content to sign without taking the trouble to try
fo find g!ilt al least the general effect of the document. In general, a person

canhot:d'isown a document on the basis that she signed it in reliance on

someone she frusted,



o 7

. 186. Th|= Ispthe case made out by Mrs, Rose-Green. See paragraph 5 of the

M o alle er Statem
memm.

17.  In i e flouse of Lords case of Saunders (Executrix of the estate of Rose

alife (deceased) v Anglia Building Society (formerly Northampton

TOWn and County Building Society) [1970] 3 All ER 961 at 963 letters f-}, Reid;
LJ: saud

.\=

v I dé not say that {hé rermedy can never he available fo a
, - Ernan of fuﬂ bapacfty But that could only be in very
A l- excepﬂonai c.'rcumstances .Iri general | do not think that he
can be heard to say that he signed in refiance on someone
he trusted.|. The plea cannot be available to anyone who
-"was coﬁteﬁt to sign without taking the trouble to find ouf at
feast the génera! effect of the document. Many people do
frgaquenﬂy sign documents put before them for signature by
1,ff_ie."r so!if:iff)'r or other trusted advisors without making any
' _énqur’rylas fo their purpose or effect... Further, the plea
‘(;‘.annof be available to a persoh whose mistake was really a
mrstake as to the legal effect of fhe document whether Ihat
was hn’S own mistake or that of his advisor, That has always

besn the law and in this branch of the law at least | see ro

reason for any change.”

18, At page 966 latter ¢ Hodson, LJ said: -
: ";‘,Want of care on fthe part of the person who signs a

document which he afterwards seeks to disown is relevant.




a1

: ' The burden of proving non est factum is on the party
] i ?}sowning his signature; this includes proof that he or she

. :qk care. There is no burden on the Opposité parly to prove

3

¢ of care.”

: ement I allowed hin to deal with ‘and take all the business transactions and

'

. de;:?sf:‘o;zs‘ which affected us.” She also says at paragraph 12 {iv) of the said
affi‘:d'a\{it {at page 6 of the Bundle), “on almost every occasion the documenis were
signed by me in blank and the relevant officer advised that he would comiplete the

E ) i

t
docurent;™

[
) i

19, Sc_)ffrath_er than shlawing that she took care, Mrs. Rose-Green's own evidence

B )

shows.an absence of care on her part. The plea of non est factum is,itherefore, ,
_not available te her.

20,  As il?_eérson, LJ sqid at page 977 letter h - 978 letter ¢

I must, f_mﬁfever, deal specifically with the broad principle

: 'étated by Lord Denning MR as his conclusion from his
i investigation of the law. It was this:

i: Whenever ¢ man of full age and understanding, who can read

L and write, signs a legal document which is put before him for

i slgnature - by which I mean a document which, it is appareit o

v the face of it, is intended to have lzgal consequences- then, if he

{ does nottake the trouble fo reqd i, but signs ir as it s, refping on
the word of another as to its character or contents or effect, he
cannot be heard to say that it is not his document. By liis

" leonduct In signing it lre has represented, fo all those inte whose

!;gnds it maﬁ come, that it is his document and once they act on it

a5 being his document, he cainot 8o buck on it, amd say it was a
: nillity from the beginning,’

4

{
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ri
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!
| .In applying the principle to the present case Lord Denning

il
s MR said:,
1 '4 : l"} ’ i

[ \



- 22.

23.

24,

- last paragraph under {2) on pagn 333,

10

|

' 2nd Defendant s submission that on the pleadings thare is no cause of

fgamst the 2" Defendant and that it also follows from the absence of a

':lssue to be tried that the action as against the 2m Defendant is frivolous

: The‘ 2"" Defendant submits that the instant action was filed by the plaintiff, Mrs,

Rose Green on September 15, 1998, after the 2m Defendant had, on August 13,

' 1998 brought an action against her (See exhnblt ‘DL 1" to the affidavit of Derek

Lazaruls sworn to on December 3, 1998 - al pages 56 -59 of the
Bundle) and is noth:ng more than an attempt by her to postpone the day of

reckoning on spurtous legal bases which do not stand up to scrutiny. ?See The

Supreme Court Practice (White Book) extract 1997 Volume 1, Order 18/19/16 (2)

- In'the premises the 2™ Defendant prays for an order dismissing the simmons for

an mterlocu!ory inj junction and for an order (either under the court's mherent
jUFlSd[GtIOﬂ or under under section 238 of the Civil Procedure Code) stnklng out .
the actlon as agalnst the 2"d Defendant for disciosing no cause of action and/for -

for beling frrvolous‘ and vexatious and/or an abuse of the power of the court as

prayed for in its summons.

3
Sandra Mmotthhllilps !

: Aprll 8, 1999
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