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1N- THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COM:ON LAW

C.L. R280/1986

BETWEEN MICHAEL ROSS PLATUTIEY
ARND THE ATTORNEY GEMEHAL
FOR MINISTER OF BOUSING) DEFENDANY
A NATIONAL HOUSING CORPORATION
LIMITED FIRST DEFENDANT
AND FRARK HALL HOMET LiMYT¥D SECOND DEFENDANT

R.B. Manderson-jones for the Plainciff
David Johnzon and fndrew Irving for the Attorney Gencral
Miss Helen McLean for the first Third Party

Christopher Honeyweil and Miss Karen Robertson foc the Second Third Party

HEARD: DECEMBER 3, 4, 5, 13, 1990,

CORAM: VOLFR J.

By an Agreement cf Sale dated the Z3trd day of February, 1984 tha Plainidict
agreed to purchase from the Minister of Housing Lot 34 part of 1 hnd 3 Cliver Rend,
in the parish of Saint Andrew and being part of the land registered at Volume 1955
Folio 87 2nd Volume 73 Felio 7 together with 2 3 bedroom town house to be built

thereon, Purchase price $274,900.000

The development was a joint venture betw2en the iMinister of Housing and

the Hational Housing Ccrporation Linited. The land was owned by the Minister of

Bousing whc commisefoned the National Fousing Corporation Limited to develep the
land. The Natilonel ¥Yousing Corperation Limited contrvacted the serviced of Frank
Hall liomes Linited to effect the development. Tha liouses wore built aud in
November, 1934 the Plsintlff took posaession of hiz holding. a2t the time of
entering into possescicen the Plaintiff found the follewing defocts,
1. Th2 mnlls'uf the house were unet sguare hence the Plaintiff wan
urable to fit square tiles to the floor downstairs.
2. The xonf lewkéd in many places. All rooms gpstnirs had water
damaged ceiidlngs in wmany places,
3. Eath in the master hedroom chifted ivs position vhenever it wae uscd.
This Gas due to the fack that it had heen improperly seated.
4. The tilec on the master bathroow iloov were improperly laid and

consequernzly cracked when they were walked upor.
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5. The tiles on the walls of the master bedroom were not of uniformed
colour and in less than two (2) months they locsened from the walls.
G. The second bathroom had problems similiar to those of the master
bathroom in the master bedroom.
7. The closet doors were not properly primed bufore painting and being
) of pilne the notches in the wood appeared as big brown spots through
the white paint.
The second thitd party, Frank Hall Homes Limited, was notified of the
defects and they sent workmen to remedy the defects, 7The workmen remedied two
of the defects. They chipped and straightened one of the walls downstairs but
left it unpainted. The bath ir the master bedroom was properly reseated but in
the process the bath was damaged. Ftanleall Homes Limited offered to compensate
the Plaintiff for the damage to the bath by deducting the cost of thzs bath from
money owing by the Plaintiff to Frank Hall Homes Limited. The Plaintiff found
the proposal unacceptable, The Plaintiff disputed owing any money to Frank Hall
Hnﬁes Limited. The developers refused to continue the remedial work unless the
Plaintiff settled his indebtedness to them. This etale mate signalled the
commencement of legal proccedings between Frank Hall Homes Limited and the
Flaintiff and the Minister of Housing.
Significantly, the #leintiff moved into this defective house and occupied
it for two years before moving out. Before entering into possession the Plairtiif
J did a walk through inspection of the house to satisfy himself that all was well.
In August 1986 the Plaintiff engaged the service of a Mr. Roger Williams,
a Quantity Surveyor,to make a report on the status of ths bullding. A report was
duly furnished. This report was admitted into evidence ag Exhibit IIT and indicated
that an expediture of Thirty Four Thousand Forty Five Dollars ($34,045.00) would hHe
required to remedy the dcfacts. The report is some two years after the Plaintiff
entered into possession of the prémises.
The Defendant accepts that subsequent to the handing over of the town
“/house to the Plaintiff certain defects were discovered, The Defendant, however:

joined issue with the Plaintiff as to the number of the defects and further

states that the defects were vemedied, save and except for the painting of the
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walls downstairs and the vepluacing of the tiler in the bsthroom in the master
badroom.  The Defandant rontends that these items of work were postponed at
the reqﬁést of the Plaintiff. 'The Defendants concede that they coffered to
compensate the ilaintiff tov the demaged bath.

The Defendant calind three witnesses, Wr. Zarl Woolery, the eite
eneineer, testified thal upen toking possessior the Plziniiffi complained of
the following defects.

1. Leakirg rocf

2. TImproperly dressed walls

3. TDefective bathicow fixtures and bathroom tiles.

ile fuvther testified that he mended the leaking recof by chasing the wall and tixing

the metal flirhing where the shingle portion cf the roof joine the parapet wall,
A pplit ehingle was alsc replaced. The defective bathreow fixture was remedied
by resnating the bath., The improperly dressed walls were properly dressed but ware
nov repairted at Mr. Rog:' requoest because ha was in the process of laying tila:s
and inetalling kitchen fiztures,

The differert colonr tiles in the bathroom upstairs was a designer's
dniecct, sald Mr. Woolery, ard wrve used in all the houses in the devalcopment.
ifr. Ross was the only purchaser to complnin about the tiles. The tiles which
wers removed to reseat the bath were not replaced as the Plaintiff had indicated
zhet he intended to put Ju “iles of his own choicn., Mo further complaints were

received frow the Plaintiff ahcut the roof or the rageated bath or the redresged

| wall,

Mr. Richard Todd, a director of Surrey Uongirurtion Company Limited,
whe was the site manajer supported the evidencs of Mr. Woolery in avery materiai
poarticular. He regavded rs ludicvous the report of rhe fuantity Surveyor that
the entire roof would hav. to¢ be replaced to remedy tha defective roof. Since
the repalr work by his workme..no further reporcs had bes:. rucelved from the
tlzinciff re the roof, ths~ veneated bath and the redrecred walls.

Yir. Carlton DaZosta, Y.enaging Director of Frank liall Komeu Limited, the
davelopers, testified that compleints were reerived from the Pleintiff. The
complaints related te:

L. The laaking reof

%, Chipped bath

3. Painting of walls
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He said he gave ugtructicons to Richard Todd of Burrey Construction
Limited to effert the remedial work, He received no further reports from the
Plaintiff.

Mr. PaCoeta gave evidsence that subsequent to the cowplaints by the
Plaintiff and his ingtructions to Surrey Construction Limited to effect the
renedial work, Messrs, licMorrin Siblev, Robinson, Architects and Planners.
issuad a certificate of completicen to the Mortgage Compeny, Victorin Mutunl
Building Sorilety, certifyiog that the conestructlon hrd been satisfrcterily
complated,

The eipunificence of thin certificate is to be garrered from Clause 5
of tho Agreement of 3ale, titled “Hutuel hgreements™,

“HUTUAL AGREEMENTS

It 18 Mutually Aureac by and betwaen the Farties as follows:-

(a) For the purpose of this cgreement posgaswgion ghall
be deemed to he given to the Purchaser by the Vender
giving to the Purcchger e letter authoviging the
Purchaser to take possession nf the premiecz and the
date of deliveywy of possession shall be deemed to be
the date named ir the said latter as the date on which
the Purchasar ig authorised to take pogsession. Until
a letter of poseeszaion ghall be given teo the Purcheser
tha Vendor ch2ll be deamed to be in posseassion nf the
sald promires 2s tha owner thereof, PROVIDED HWOWEVER
that the Vezndor shall not be bound tn glve nor the
Purchaser te take posscsaien of the pramises nor shall
pooseselon La deemed 0 have been cdeolivared unless and
until tL~ Vandor shall have obtained fyowm a Guantity
Surveryer ox Avchitact a Certificatn that thore has
been grocted on the land hereinbefore deccribed a
dwalling house of the type, size, shape and nonstruction
provided for in parzagraph 1 hereof cubject to the
provisions relatiog to minnr olterations armtained thora-
ir; and upou the Vendor obtaining the naid Cortificate
the Yondor ohsld bo deemed for the purpoaca cf this
Agrecm:nt fully and faithfully o have puerformed and
satisfied the covonant contained in the cedid paragraph
4 (a) horeof gubject to the provielons reliating to
minor alteratiors centained rherein; aud subject to
prrageaph 4 (n) herecf all 1liability of +h:: Vondor
horeunder whether wxpress or implied phall thenceforth
ceage and datevindne,  For the purpese of thig paragreph
tha Quanticy Supveyor or Architact shall be deemed to
be the agent of the Purchaser ard the s2id Cortificate
shall be svidence in eny proceedings ariging out of this
contract that the works have been properly carrvied out

and completed in zccordauce with the provieioug of this
Contract.”

tr. DaCosta swore that ths Plainciff would have been uuable to obtain a mortgage
without such 2 ccrtificate. Te cuote him "Ko Mortgags Cempany will lend moncy
on & pow developmant withnut such ¢ certificate’, #What cffect must be given to

the vader 1lined nortion <f paragraph 3 of the Agreemeni: of Sale.
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The Plaintiff, sought of the court the following reliefs:

1) Damages

2) Recovery of $20,000 charged as increase in purchase price.
3) Interest on damages and on the above amount for such period
and at such rate as the court thinks fit.
<\JJ 4) Costs
5) Such further and other relief a3 the court thinks fit.
The Relief at (2) above was not pursued. So the court iz left to decide whether
or not the Plaintiff is entitled to damages arising from the defects.
It i3 commen ground that when the Plaintiff took possession certain

defects existed. The issue therefore is whether or not the defects were

satigfactorily remedied.

Ke Leaking Roof

The Plaintiff's evidence ie that "the roof leaked in many places and
that all the rooms upstairs had water damaged cellings in many places'". The
Defendant’'s witnesses admitted that where the shingle rocf joined the parapet
wall leaked and that a split shingle also leaked. The Dcfendant’s witness
further testificd that the leaking roof was satisfactorily repaired. In fact
they all said that after the roof was repaired no further complaints were ever
received from the Plaintiff.

('x\ The Quantity Surveyor employed by the Plaintiff spoke to the need for
the shinples on the roof to be replaced.

His wverbatim evidence is:

"I examined the building with the eye of a Quantity
Surveyor. Shingles could have become defective by
ordinary wear and tear. I cannot say that shingles
wer2 defective when they were put on to the roof.
If the housne started £o leak from the cutset there
is every likelihood that shingles were defective
when put on. Inspecticn wag done in August 1986,
Can't cay defects existed at time of coustruction".

It 18 to be observed that the Quantity Surveyor did not actually observe whether
or not the roof was leaking at the time of his inspection. What he observed were
water marks on the ceiling. Frow the evidence of the Plaintiff, who occupiled the
premices for two years, I did not get the impression that the roof was lesking
11ke a sieve. Most of the leck appeared to have been in the arca where the

shingled roof joined the parapet wall.

Y
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I accept the evidence cf the Defendant’s witnesses that the roof was
satisfactorily repaired hence there were no further complaints from the
Flaintiff. Bearing in mind the evidence of the Quantity Surveyor that the
defective shingles could have been the result of ordinary:WQar ond tear it is
inconclusive that the entire roof was a bad job. 1 am therefore of the view and
1 8o hold that whatever defecte existed in respect of the roof they were
gatisfactorily rddressed by the Developers.

Re 3dathroom Master Bedrsom

The clear and unequivocal cvidence is that the bath was properly reseatcl.

At leaat one of the Defendant’s witnesses admitted the bath was chipped. There
was a proposal to credit the Flaintiff’s account with £1500.00 being the cost of
replacing the bath. Howevzr the proposal was not finalized as Plaintiff disputed
owing the Defendant or the Developers any money. The $1500.00 included the cost
of the bath $900.00 and the cost of labour $600.00. The Quantity Surveyor's
teport fixes tﬁe cost of rerleeing the bath ae $2000.00 in 1985.

I allow the Plaintiff the sum of $2000.00 for replacing the bath and
cxder that the defective bath be handed over to the Develcpers on the payment of
the said sum.

Ceiling
Yr. Richard Todd admitted that:

"1 found remedi2l work to be done to ceiling
to put back gypsum and repaint."

This work was still incomplete and the Quantity Surveyor has estimated that it
will cost $1200.00 to effect the repalrs to the ceiling. I therefore award
$1200.00 for the repairs to the ceiling.
Tiles

I accept the evidenze of Mr. Todd and Mr, Woolery that only two rows
of tiles had to be removed In téseating the bath and that these tiles were not
replaced, at the request of the Plaintiff, as he wighed to replace them with
tiles of his own choice.

The evidence is that the well tiles did have two different colours.
The fact that they were supplied by the manufacturers in that condition is no
answer to the Plaintiff's complaint. The cost of making good this defect has

bean estimated at $1600.00 ard this amount is allowed.
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I find that no report was ever wade to the Developers or anyone that
the closet doors or the entrance were defective. The faillure to so report these
defects leads me to conclude that they did not exist at the time the Plaintiff

(‘b> took possession and that 1if th2 Quantity Surveyor did in fact observe these

defacts they are the result of aordinary wear and tear.

Mr. Johnsen for the Defendant sought to avoid liability on two bases winm

1. That the defects were not structuresl -

2. That the architect's certificate is evidence that the works have
been properly carried out.

1. Clause 4 (c) of the Argreement of Sale states:
The Vendor hereby covenanfs.

Q»/} "To remedy and make good any structural defects in the
’ walls, vocfs, floors, foundations, or any part of the
structure which shall appear or arise within one
hundred and eighty days of the date cf the issue of
the Architect'e Certificate of Completion mentioned
in Clause 5 (a) hereof and of which written notica
shall have been given to the Purchaser within such
period and which (notwithstanding the issue of the
said Certificate)shall be due to materials or work-
manghlp and not in accordance with paragraph 4 (a)

of thiz Agreement shall within reasonable time after
the receipt of written notice on that behalf be made
good by the Vendor and unless the Quantity Surveyor
or Architect mentionad in paragraph 5 (a) hereof other-
wige directg at its own costs, PROVIDED HOWEVER thet
on the VEWDOR obtaining a new certificate from a
Quantity Surveyer or an Architect certifying that
the defects complained of herein have been made good
as rforesaid such certificate shall be final and bind-
ing on the partiee hereof and all 1liability to the
Vendor herecf shall henceforth ccase and determine.”

"~
~
«

The Defendant zentands that Clause 4(e) makes the Defendant liable oniy
for structural defects. The llefzndant has covenanted only to repair structural
defects. ke is therefor: not liable to make good any defect which is not structural.
It 1s clear to my miﬁd what Clause 4(c) szeks te address. Structural
defects may be such that they do not becoms evident until a long time after the
Purchaser has taken possession. A structural defect may appear tem years after
all the contractual obligarions under the contract hnve been discharged. To avoid
the uncertainty of the parties having to be looking over their ehoulders the
Agreement for Sale places a limitation period upon any claim in respect of

structural defects,

!
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What 1s the cffect of the Architect’s Certificate? What mcaning
must be ascribed to the words "shall be évidence in any proceed-
ings arising cut cf this contract that the works have been properly
carried out and completed in accordance with the provisions of the

contract."”

In my view the worde mean that the Architact’e Certificate is prima facio
evidence of the work having been satisfactorily completed.

nay be rebutted by evidence to the contrary.

In tho instant ecase all parties knew cof the defects and it is agreed that
gsom: of the defects still exist notwithstanding the Architect'’s Certificate. This
evidence to the cuntrary rebuts the prima facle evidence.

1f the above approach is wrohg, then I would say that reliance upon the
effect of the Architect’s Certificate has been waived by the Developers doing
remedial work after the Architact had issued a completion certificate.

Re Third Parties

The first Third Party conceded that it is liable under the contract of

idemnity to indemnify the Defendent for any damages which may be awarded against

the Defendant and arising ex contractu.

The Second Third Party while admitting that it is liable to indemnify
the First Third FPerty states that there 1s no contractual relationship between
the Defendant and it. The Defendant accepts this position.

There will be Judgment for the Plaintiff in the sum of $5300.00 computed

as follows:

To replace bath - $2000,00
To repalr ceiling - 126G0.00
To replace wall tilesg - 1600.00
To replace floor tiles - 500.00

$5300.00

With costs to he taxed 1f not agreed. Apart from proving the cost of
remedying the defects the Plaintiff has not in my view adduced any evidence to
show that he has suffered any other damage.

There will be nc award of interest as the expenditure has not yet been
incurred by the Plaintiff. 1In any event this is mot money which the Plaintiff

would have invested. He would have used it to purchase the necessary material

The prima facle evidenszc

.




-9 -
to cffect the repalrs aud tu pay the workmen to effect the repairs.

S0 it
cannot be said that he has lost any interest.

Judgment for the Defendant against the Flrst Third Party with costs

to be taxed 1f not agreed.

3

Judgment for the First Third Party against the Second Third Party

i

with costs to be taxed 1f not agreed.

Judgment for the Second Third Party against the Defendant. No order

ag to costs,

Costs awarded apgainst the Defendant and the Firet Third Party te be

pald by the Second Third Yarty.



