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In the Supreme Court
In Chambers
Before: Swmith, C.J.

Sult No. F. 24l of 1702

Betwzen Peter Edmond Rosseau

Patrick Hoppnor Orla Rosscau Plaintiffs
And Hational Commercial Bank Defendant
Jemaica Ltd.

Emil George, 71.C., David Huirhead, ¢.C.

and Derck Jones for Plaintiffs/Applicants
R.ELAL Henriques. (Q.€., and Alan tood for Defendant/Respondernt

Hay 25 & 26, June 15, 1953

In this action the plaintiffs' princlipal claims are for

1. Specific performance of an aqreement made on 3 September,
1982 whereby the defendant anreed to buy shares in
Memphis Catering Ltd.from the plaintiffs.

2, A declaration that a loan of $3,567.00G.00 made by the
defendant to Memphis Catering Ltd. on 3 September, 1932 is
not, and shall not ke, due and payable until and after
complation of the said agrcement by the defendant.

The statement of claim was Tiled on 19 February, 1953 but the defendant .
havimg entered an appearance on 49 December, 1982, has not filed o
defence.

On & May 1943, the plaintiffs applied by surmmons for an
interlocutory injunction to restrain the defendant "'from taking any sters
to prosccute (a) demand for re-payment of the sum of $3,657,000.00
{(sic) (Miltion) from #.C.B. Properties Limited (formerly llemphas
(sic) Catering Ltd.)until the trial of (the) action.

The facts upon which this application is basad arc not
disputed. In August, 1962, the plaintiffs together owned and con-
trelled 211 the 0,000 fully'paid uip and issued shares in Memphis
Catering Ltd., having a nominal value of $1.00 each. By agreement in
writing dated 27 August 1992, the plaintiffs granted to the defendant
the option to purchiase their shares by 10 September 1952,  The option
was duly exercised by the Jdefendant on 3 Seutember 1932, thus bringing

into effect hoads of agreement, which were scheduled to the option

agreement and which became the aarcement of the parties for the salc
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and purchase of thc shares.

Clause 1 of the ajrecitent stated the purchase price to be
$2,853,000.00; to be satisfied, on tho exercise of the option, by the
issue by the defendant of a Jebenture or debentures in the single or
aggregate sum of $675,730.02 and, on the completion Jdate, by a further issus
in the single or aggregate sum of 52,177,270.06. Clause 2 fixed 31 Octoci v
1982 as the completion date. The provisions of €l. 3 arc as follows

vy
of

In zddition to the provisions of Ciause 1 above, the
Purchaser shall con or before the 3lst day of August, 1982

(2) HMake an interast-free cash loan to the Company
in the amount of Three ®illion, Five Hundred and
Sixty Seven Thousand ($3,567.000.00) to be utilised
by the Company for the payment of existing
liabilities cf the Company.

(b} Assume full responsibility for the payment of all
legal fees .......... '

A debenture for $675,730.00 was delivered to the plaintiffs on 3 September
1902 and the loan was made to the company, ilemphis Catering Ltd., on the
same day. At the request of the defendant, the plaintiffs changed the
name of the company to H.C.H. Properties Ltd. on 15 Octeber, 1922, The
defendant did not complete the purchase of the shares on the completion
date as agreed, or at all, hence the action Tiled on 16 December 1932,
by letter dated 2 March 1243 a demand was made on H.C.E. Properties Ltd. ‘or
repayment of the lcan with a threat of action to compel payment if this
was not made by 10 March, Hence the application for the injunction.

It is not disputed that the defendant was legally obliged,
as a condition of exercising the option tc buy the shares, to make the
loan to the company - an obligaticn which was duly perfermed. What is
in dissute is the time when the loan is repayable. The plaintiffs
contend that the loan is not repayable until completion of the purchase,
when the defendant, as beneficial cwner of the shares in the company,
would look to its new subsidiary for payment. The defendant contends thet
this was a loan repavable on domand and is repayable if demand is made
before completion. There is evidence that the loan is entersd in the

defendant's hooks as a demand loan.
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it was submitted for the plaintiffs that from the terms of tha

agreemant it must have beee in the contemplation of the parties at
the timz the agrecement was ade that the date of completion weuld
precede the calling in of the loan. Reference was made to particular
clauses in the agreement in support of the submission, For the
defendant it was submitted that the agreement does not expressly
provide that the loan was not repaysble before completion; that the
basic agreement is for the sale of shares and how the purchase price
is to be paid. that the terms ond conditions of the loan or its repay-
ment are nct mentioned in the agreement; and that, in effect, no
Inference can be drawn from the terms of the agreement as will support
the plaintiffs® contention.

in my opinion, when read as a whole, the language of the

agrecment is suscectibla of a construction which would establish that

it was the intention of the parties that the loan should not be repayablc

hefore completion of purchase of the shares. The following provisions
of the agreement tend to this conclusion: the loan is interest free,
unusual in ordinary commercial loans; a mere two months was to elapse
between the making of the loan and completion of the purchase, when
the company would hecome a subsidiary of the defendant; the loan was
made for the stated purposs of paying existing liatilities, indicating
that the company was, at the dete of the acrecement, apparently unable
to pay those liabilities from its own resources and so was unlikely to
be able to repay the joan from its own resources before the date fixed
for completion: the company was obliged to acquire the tands and other
property described in cl. 7(k) before the completion date, making it
still mora unlikely that the company would have the resources to rapay
the loan before that date:; and the implied agreement by the defendant
to acquire ownership of the company with the amount of the loan as the
only outstanding Yiability (sece c¢l. 7(p)).

Mr. Henrigues, for tho defendant, criticised the reliance on
the provisions of ct. 7(p) in support of the plaintiffs' contention.

He submitted that it was untenable to construe this warranty of the
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plaintiffs sc as to creato a contractual obligation on the part of the
defendant not to recall the loan bhefore the date of completion. He

said that clear language for such an cih.ligation is needed. It scems
that Mr. Henriques would be right if this warranty was the only prevision
in the agreement on which reliance could be placed as showing the
intention of the narties. As { have endeavoured to indicate, this
warranty must be considercd in the context of the agreement as a whole
and not in isolation. Although this is the plzintiffs' warranty, it
secms legitimate to take it into consideration with the rest of the
agreement, as | have done, as giving risc to an implied anrcement by

the defendant to accept the company with the liability there stated.

The success of the plaintiffs in clbtaining the declaration
they sack depends oﬁ their bLeing able to satisfy the court of triel that
the agreement, properly construed, discloses the intenticn of the
parties that the loan should not e rcpayable before the completion of
the purchase of the shares. On the basis of the eopinion | have
expressed above, | am satisfied that in this respect there is a serious
question to be tricd,

fut, Mr, tonriques asks:  Whoso legal rights are being
infringed and who nceds the injunction to restrain that infringement ?
Is it the plaintitfs or the company 7 e said that once the loan was
made to the company a separate contract came into being with the
consequent relationship of debtor and creditor as between the company
and the defendant. He submitted that this separate contract exists
outside the confines of the agreement between the plaintiffs and the
defendant and stands on its own. it is under this separate loan agreement
that the defendant has made the demand, Mr. Henriques said, and he
cannot,; thcrefore, undzrstand how calling upon the company interferes
with the legal rights of the plaintiffs, it secems to me that if the
plaintiffs can establish their contention that it was part of their
agreement with the defendant that the company owned by them should not

he called upon to repay the lean Lefore completion of the purchasc of

the shares, it is, prina facle, a Lreach of the agreement and, therefore,
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an infringement of the plaintiffs! legal right, for the defendant to
demand repayment hefore comnletion, The mere so as the company could
not rely on the agreement botween the plaintiffs and the defendant to
estaklish a leqgal right enfarceablc against the defendant.

Then, Mr. lenriques said that he cannot understand what is
the detriment the plaintiffs will suffer as o result of the defendant
calling in the loan. He submitted that the plaintiffs' contract with
the Jdefendant is for the sale of shares at o fixed price and if the
defendant is in breach as alleged all tha wlaintiffs arc entitled to
is the payment of the outstanding balance of the purchase price. 5S¢,
he continued, even if it was agreed that the loan was not to be repaid
before completion and the defendant, in breach, recalled the loan the
slaintiffs would sustain no loss, injury or damage or suffer any
detriment.

In my view, this submission was sotisfactorily answered by M

Muirhead in his reply. He submitted that the detriment the plaintiffs

will suffer is Leing left as owners of a company with a debt burden whic!

it has been called upon to discharge and without the resources to mect

the demand. ‘he company would thus be iifable to have a patition presentic

for it to be wound up on the ground of its inabllity to pay its debts.
Whether or not a winding-up order was eventually made, it seems to me
that there can be no doubt that there would be considerable depreciation

in the value of the shares held by the plaintiffs, with a risk of their

23S

3

o

losing them altogcther.  The detriment which the plaintiffs would thercfors

suffer unlcss the defendant is restrained is the depreciation in the valuc

of their shares, which is almost certain te result if the efendant
is aliowed before trial of the action to pursuc its demand for repayment
of the loan.

It was submitted for the defendant that in order to ohtain the
injunction there is a kurden on the plaintiffs to satisfy the court
that damages weculd not b an adequate remedy and that tho plaintiffs!
affidavit has failed to discharge this burden. it was subnitted,
further, that in nc case whatever can the plaintiffs suffer irreparable
damage as a result of the defendant's breach having regerd to the natuie

!




226

-6 -

of the transaction: that if the plaintiffs sustain domoge as 3
consequence of the defendant’s breach it would be easily calculable
and provide an adequate remedy.

For the submission about the burden of proof, reliance was

placed on observations of Browne, L.J. in Fellowes & Son v. Fisher (1¢77)

3 W.LLR, 184 at 198, | do not find support in anything said by Browne.
L.J. for the argument that it is fatal to an application for an
injunction if the apulicant fails to establish by evidencc that damages
would not be an adequate remedy. Quite the contrary. As | understand
it, what the learned lord justice said was that as there was no evidence
as to damages being an adequate romedy either for the plaintiff or the
defendant the first twe of Lerd Biplock's ''governing principles®

in American Cyanamid Co. v, Ethicon Ltd. ((1975) A.C. 394,(1975) 2 W.L.R.

315) did not arise for considcration in the case and this left him freoe
to consider the balance of convenience generally, whether it was in
favour of granting or vefusing the interlocutory injunction, in my
view, it Is not necessary to prove that damages will not be an

adecuate remedy by a witness saying so in terms in an afflidavit. it

is sufficient if this can reasonably be inferred from the material before

the court.

In my opinion, it is at lcast doubtful whether, if the plaintifi=

succeed ut the trial, they would bz adequately compensated by damages
for loss caused Ly refusal to grant the Injunction for which they have
arplicd. On the other hand, if the injunction is granted, it secems
certain that if the defendant succeeds at the trial it would be
adaquately compensated under the plaintiffs' undertaking as to damages.
The question of the balance of convenience therefore arises for
consideration under the third “acverning principle’ of Lord Diplock

3

in the Awnerican Cyanamid case as cnumerated by drowne, L.J. in

Fellowes 5 Son v. Fisher (supra).

As Mr. Muirhzad for the oslaintiffs pointed out, if the
plaintiffs' application is refused they will lose their claim for a
declaration before it can be adjudicated and in the absence of o

statement of defence to the claim.  Apart frow this, however. the
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circumstances detailed above relating to detriment would apply equally
te a consideration of the aleauacy of damanes and the balance of
conveniencea. In othar words, uniess the dafendant is restrained from
purswing the demand, by the time the plaintiffs! action comes to trial
the company they own may have cceasad to exist or the shares rendered
woerthiless in value. tr is doubtful whather they could recover damadges
for this loss in this asction.s T they could, it would Le extremely
difficult to assess, (f, indeed, the {isadvantages to them wouid he
capable of Leina compensated in damages at all., if the defendant
succeeds in the action the only inconvenience it will suffer as o rosult
of the grant of thic injuncticon is being deprived of the payment of the
loan from the tiwe of the grant unti! judgment in the action and the

damages for this can casily bz ascertainad,

in my judgaent, the balasce of coavenience is clearly in favour

of aranting the injunction, i+ is. accurdingly, cranted in terms of the

summons. The nlaintiffs must give the usual undertaking as tc dsmages.
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