SUPRENM , v ..,
KINES e COCIE roe ape v
S Ui

 foo

IN THE SUPREME COURT OF JUDICATURE OF JAMAICK
IN COMMON LAW
SUIT N0, C.L. R 064/1978

BETWEEN LILLIAN ROSWELL ( PLAINTIFF
(Administratrix for the estate
of Fitzroy Neufville, deceased)

AND TENNYSON LINDO 1ST DEFENDINT
LAND PLACEMENT & BUSINESS SERVICES
LIMITED 2WD DEFENDINT

Mr, Horace Edwards Q.C, and Mr. BE. Alcott for the Plaintiff
Mr, W.,K.Chin See and Mr, J, Vasgell instructed by Dunn, Cox & Orrett

for the Defendants,

Hosmimpemorr 11th and 12th June, 1961
e - ‘

19th June, 1981

BINGEAM J.

The claim in this matter results from a motor vehicle collision on
Bast Street in Kingston on 20th May, 1977 around 8 p.m. between a Toyota
Pick Up truck owned by 2nd named defendants and driven by 1st named
defendant’and a Honda 50 motor cycle ridden by one Fitzroy Neufville:

As a result of the collision the rider of the motor cycle suffered
injuries from which he died that sane day,

Following the deceased death an Inquest was held to enguire into
the circumstances in which he met his untimely end. Following upon this
Letters of &Ldminigtration were granted to the Plaintiff, Lillian Roswell, the
mother of the deceased and on 18th April, 1979 the Plaintiff in her capacity
as Administratrix of the‘deceased Boatate launched these proceedings under
the Fatal Accident Act and the Law Reform Smf;cellaneous Provisions) Act Tor

the benefit of the Bstate and the depeﬂéents which included herself;
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The Pleadings

The claim alleges negligence on the part of the defendants,

In paragraph 2 it is alleged that "on or about 20th May, 1977, the
said Fitzroy Neufville was lawfully riding his Honda Motor Cycle registered
No, K 8800 along East Street in a Southernly direction in the vicinity of
North Street when the first named defendant the servant and or agent of the
second named defendant so negligently drove, managed and or controlled a
motor truck namely a Toyota Pick Up, Registration Number FN 8322 property of
the second named defendant along the said road in a southernly direction
that hc caused the same violently to collide with the said motor cycle.’

The Particulars of negligence alleged are then set out and were all
embracing no doubt intended to cover just about any act on the part of the
18t defendant which bore the stamp of negligence.

The Particulars of the injuries suffered by the deceased is then
set out and this is followed by particulars of the depcndents for whose
benefit the claim is brought in compliance with Section 5 of the Fatal
Accident Act. This is followed by particulars of the age, occupation and
earning capacity of the deceased.

The Particulars of Special Damages are thereafter set out and the
claims ends with a prayer for Damages under both Acts referred to with
interest at such a rate and for such a period as the Court thinks just.

The defendants in their defence do not challenge the allegations
in the claim in so for as they relatce to the fact that a collision took
place on the date and place alleged between -the vehicles referred to,

Ownership and agency is also admitted.
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At paragraph 3 of the defence it is specifically denied that "the first
defendant was guilty of the alleged or any negligence as alleged or at all and state
that the said collision was caused solely or naterially contributed to by the
negligence of Fitzroy Neufville,”

The particulars of negligence as alleged follows and is equally as all
erbracing as th;mt get out inthe Clain and was again intended no doubt to cover just
about every degree of negligence possible,

A reply is then filed in which issue is joined on the allegations in the
Clain which were denied in the defence and in particular in so far as the defence
went on to allege negligence on the part of the deceased,

On the pleadings two clear issues arise for determination namely.-

1+ Liability in the sense as to which of the parties were to
be blamed for the collision and assuming that there was a
finding of negligence on the part of the defendants -

IT. The question of Damages,
The Evidence

Two witnesses as to the facts and circumstances éurrounding this collision
were called; one in support the case for each side. The case for the Plaintiff rested
upon the evidence of an alleged eyewitness one Randall Dunkley,
Mr, Dunkley who is from all appearances a young nan, seeried to have nade his entry
into this matter in a most dramatic fashion. &lthough the collision took place on
20th May, 1977, éver four years ago to date, Mr, Dunkley was totally unaware of any
of the subsequent events following upon the incident until sometime in 1980 when he

overheard a conversation between the Plaintiff, Miss Roswell and another lady along

© . Sutton Street in which the Plaintiff was speaking of the death of her son by accident

on Bast Street. It no doubt then suddenly dawmed upon Mr., Dunkley that this was the
sane collision he had witnessed on East Street in May 1977. He was to coin a phrase

the right man in the right place at the right time,

bos..
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4s if his presence at Sutton Street was 2 mere matter of coincidence what
is even nore remarkable is that the Clain was filed from in April 1979 at a tinme when
Mr. Dunkley's presence at the scene of the accident has not yet teen brought to the
notice of the Plaintiff or her Attorney.

Mr.Chin Sce in his final subnissions to me has nade the most pertinent
observation as to just where the ingtructions came from to draft the pleadings which
forms the basis of the clain in this natter,

Be that as it nmay there is- no gain saying the fact that withcut the exist-
ence of an eyewitness the clain which at the time of filing and certainly up to
gsonetine in 1980 wasg doomed to certain failure, was now with the sudden and dramatic
appearance of Mr., Dunkley on the scene given the very breath of life.

It is now necessary therefore to examine the evidence of this witness as to
just what he had to say.

He recalls the incident on 20th May, 1977. He had to go to visit a friend
who lived on Lockett Avenue which is off East Street. On his way back hone to

Run Lane, having chosen to go home by the longer route, by way of Eagt Street he saw

" a friend of his at the intersection of Bast Street and Little North Street.

He crossed over Bast Street and joined his friend at a point just above Little North
Street., He puts himself on the sidewalk at a distance of 2 yards fron Little North
Strecet looking down East Street. While in this position he swore that he saw a
Pick Up coming down Bast Street, It was about what was estimated to be a distance

of 15 = 20 yards away from him when he first saw it. The witness placed the motor

. bike when he first saw it at corner ¢f Little North Street and Bast Street, It is

comnon ground that Little North Street runs off East Street tothe richt as one
travels down East Street. The witness puts the bike ahead of him. Although he was

acing down Bast Street it is of some concern to me how he was able to observe the
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Little North Street about 2 yards from Little North Street looking down East Street.
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approaching Pick Up from 15 = 20 yards away as his back would then be to that direction.
Later on in hic evidence he adnitted that the impact took place at cormer
of Little North Street and BEast Street, The motor bike fell about 10 feet fron where
he was stapding, He puts the van at about the seme point. This ie of even greater
significance as although the witness pgave the relative speeds of both vehicles,
Pick Up and Motor Biks as 35 - 40 miles per hour and 10 miles per hour respectively,
the Van on his evidence travelled no further than the point of impact; This by itself
not only would seenn to be highly inprobable having regard to allowances necessary for
thinking and stopping distances, but even more so having regard to his‘evidence that
the Pick Up was travelling at a speed of 35 - 40 miles per hour,
It is when one comes to congider the evidence of the witness as to just
how the collision took place that one is now faced with considerable difficulty in
assessing his evidence as there are at least three separate and distinct accounts whish
he gave as what he in fact saw take place,.
Pirst Account
Under examination in Chief the witness first said.

"I saw a van coning down East Street and o bike was in
front of the van, When I looked in the direction I
heard a lick sane time and same time I see am accident
where the van lick the bike., Before I heard lick, it
geenied to me as if the ven was looking to tum right
to go into Little North Street. The van was trying to
overtake the bike, The bike was going around 10 niles
per hour apd the van about 35 = 40 niles per hour."

Second Account

Under gross-exanination the witness stated that he was standing just above

He saw the Pick Up first aboet 15 - 20 yards from him and while it was just passing the
intersection with Lockett Avenue the Pick Up was in the middle of three lanes which

controls traffic coming down East Street and the Motor Cycle was in the right hand lane,

..
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He adnitted that his attention was first directed tothe two vehicles when he heard
a knock turned around fast and that was the first tine he wag seeing the van;
This account also contains its own contradictions as if the witness had been standing
in the position which he puts himself he would not have been able to sce the van
approach as it would have made its approach from behind hin.
Third Account

In this version the witness swore that he saw the van twice, once before
hearing the impact when it was further up Bast Street and then again after hearing
the inmpact then turning around and seeing the Pick Up, the motor bike and the
deceased lying on the road.

It is cormon ground that & number of persons gathered on the scene following
the inpact and in all probability therefore this witness may have heen in the area
at the time of the collision. The critical question is, however, did the witness
actually see how the collision took place?
On looking at 21l these three accounts there is o clear conflict between them and
they are not reconcilable, What is clear, however, is thnt the witness on his own
evidence, ond this is common to all three accounts, puts the collision as tnking nlace
behind him, He heard a knock and then had to turm around to view what had taken
place behind him, Despite this, however, the witness attempts to reconstruct in his
nind's eye a picture as to just what had happened., This clearly is what accounts for
the varied and conflicting accounts which he has given, His admission of having seen
the bike only once, that is just at the time of the impact is critical, as had he been

’

observing how the impact took place then he must have seen the bike as it approached
fron further up East Street, That is, assuning that it did come from up East Street
and not from out of Little North Street,

On the evidence of this witness one can only conclude that he did not see how

the collision took place,

b¥S
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I an further fortified in this view by a further exanination of the
witnesses' evidence as to the account which he gave of observings the Pick Up as it
cane down Bast Street. He describes it as crossing over lnnes, With this situation

.. before hin, one wonders just how frank o person this witness is, for had he been in
C
the position he puts himself, there would have been no necessity for him to have to
turm acrcund after henring an impact, as the impact about which he was speaking would
have been toking place right bhefore his very eyes up East Street and not having
regard to the direction in which he had earlier placed himself looking down East Strect.
behind hin,

In the light of this earlier account in which the witness placed himself

™
ro

looking down Bast Street and having regard to where he puts the collision as taking
place, bchind hin, then his account as to having to tum around after hearing = dnock
to see what had taken place is in those circumstances understandable,

His later account of following the novenments of the von ns van approached
fron up Bast Street is in the light of his earlier evidence, to say the least,

conflicting and questionable as to its truth; When tested further as to whether he

-

<\,f in fact followed the van as it cane down East Street the witness now went on to deny
that he gave such evidence. He is unnble to give the Court any assistance as to the
relative positions of hoth vehicles following the collision although this may be due
to the fact that his attention was in this circumstances more token up with what had
happened to the deceased, He is, however, prepared to swear that he recalls the
position in which the van ended up ~ slanted zcross the road with its front nore to
&:.ﬁ the right side of the road,
Having regard to the state of the evidence of Mr, Dunkley I an of the opinion
that the accounts which he gave of the collision were in the main conflicting and to

a large extent exaggerated, related in such a manner which I find to be totally
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unacceptable as evidence capable of belief,

I now tum to consider the evidence of the 1st defendant, the driver of the
Pick Upa.

He describes an incident in which he was trovelling in o Toyota Pick Up
down East Street on the night in question around 8 P.M. The headlights of the Pick Up
were on and he was travelling slowly around 15 niles per hour. He wos on his way to
the General Post Office on King Street and hnd intended in getting to his destination
to travel by way of Hast Street and then unto Barry Street. As he approached North
Street there was traffic in front of him and he kept to his right lane. He was
travelling slowly for the lights were showing red ngainst traffic coming from East Strect.
As he wns coning down Bost Street and 2 little before getting to the intersection of
Bost Street and Little North Street he felt a sudden impact to the right side of the vaon
and he stopped immediately. He canme out of his vehicle ~nd saw motor cycle and o nen
on the ground., With the cssistance of a passenger in the van and a 1little boy the
deceased was placed in the van and taken to the Kingston Public Hospitol where he died.,
He denies that the notor cycle was ever travelling ahead of the van and admits that at
no stage up to the tine of the impact did he see the motor cyclist., He also testified
that he kept a stroight course while travelling on Bast Street that night.

His evidence was tested by Mr. Alcott but his nccount remained consistent
fron beginning to end. Unlike Mr, Dunkley his evidence has not heen shaken by cross—
exanination,

His account impressed rne as o frank and truthful one, What this vitness is

”}saying is thot he was at all material times unaware of the presence of the notor

cyclist up to the time that the collision took place., Had the deceased been travelling
ahead of the Pick Up then certoinly he ought not to have escaped his attention, As the

weight of the evidence clearly points to the fact that the Pick Up was not travelling

Lot
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aé.a fast rate of speed, if the nmotor cyclist was in his path the 1st defendant would
have had no difficulty in taking at lecst some evasive action. He did not stop until
after he heard the impact., That being so then the probabilities clearly favour the
fact that he was up to the time of the impact totally unaware of the presence of the
notor cyclist., Why was this so? The only reasonnble conclusion thot one can draw fron
this cvidence, assuming it to bte so, "is that the notor cyclist appronched «from o ®
direction towards the right rear of the Pick Up as it came to the cormer of Enst and
Little North Street, It is common ground and rot in dispute that the inmpact occurred
in the viecinity of where these two streets neet.

As this cose therefore stands at the end of the evidence and at the ond of
the day, it is one in which there is on the one hand an account which put in support
of the Plaintiff's cldin is varied and conflicting in the manner of its presentation
and on the other hand an account by the 1st named defendant which is consistent from
beginning to end.

It is the Plaintiff who nust prove her case if she can and on the evidence
of the 1st defendant there is nothing contained in what he had related which assists
in making out a finding of negligence on his part.

I have no hesitation in accepting the account as related by the 1st defendant.
Conclugions and Findings of Fact

On the totality of the evidence adduced it is abundnntly clear that neither
of the two witnesses as to fact, Dunkley nor 1st defendant saw the deceased man or his
bike uwntil after the impact had taken place. The defendant admits this fact and on an
objective assessment and analysis of the whole of Dunkley's evidence this is the only
rational conclusion that can be arrived at, Dunkley adnmits that he was loocking down
East Street and his attention was taken up with speaking with his friend., This was

what had taken him across East Street in the first place, There was no necessity for

b
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his attention to be directed elsewhere., It was while so engnged that he heard the
sound which cause hin to becone frightened and turn around to see both the Pick Up
and the bike not very far off and the injured man lying on the street.

Fron the position of both wehicles it is further abundantly clear thot
neither vehicle noved ruch following the inpact. This conclusion siives credence to
the account of the 1st defendant that he was trovelling slowly and the lie to the
evidence of Dunkley that the Pick Up was travelling at a speed of 35 -~ 40 niles per
hour,

Had the van been driving at the speed as related by Dunkley and nmanoeuvering
in the way he has descfibed one would have expected that much greater danasge would have
resulted to roth vehicles'than the evidence indicates., The fact that the front of the
bike was danaged and the right rear fender of the Pick Up slightly dented leads ne to
conclude that the collision was in all probability caused by the bike encroaching
out unto Bast Street at a time when the van was in the act of passing Little North

N

Street and that it was front of the hike which collided into the right rear side of
the van.

I an also fortified in coming to this conclusion as had both vehicles been
travelling in the same direction one would have at lenst expected the bike to continue
travelling with or without its rider, further %o its right down East Street before
finally coming to a rest; not as it ended up falling in the road beside the deceased,

In the light of these observations the rider of the bike was clearly
neglirent,

The only remaining question in whether on the facts which I have found,
contributory negligence arises, As there is no evidence of speed on the part of the
1at defendant and as on the proven facts the impact took place to the right rear side
of the Pick Up there is no evidence which in ny opinion con form the least possible
basis for such a finding,

9
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As mnegligence on the facts is doing what a2 reasonable and prudent notorist
would not do, placed in the situation in which the 18t defendant found hinself on
the night in question, he could hardly be expected to toke reasgonable stens to
avoid a collision off which on the evidence he was totally unaware up to the tine
that it had taken place, Ie at least ought to expect that other users of the rood
including notor cyclists will act in using the hishway in a2 nonner which will nake
other users of the road awnre of their presence and approach thereon, or to put it
succinctly and in a nore precise manmer, he ought to expect that he taking all
reasonoble care for his own safety can expect others using the highway to at least
do the sane in‘order to ensure their own safety if not that of others,

As much as one night feel a great deal of sympathy for the untimely end
to which this young nan cane and for his sorrowing relatives that by itself is no
bagis for a finding of negligence. Such a finding can only be reached on a rational
and objective assessment of evidence adduced and tested as in this case, That is
whot the Judicial process calls for. The Plaintiff can only have as good o chance
of succeeding on this clainm based as it is on negligence ns the deceased had he
survived and elected to bring an action would hove had., Yo negligence having in oy
opinion been established on the part of the defendants, the clain therefore foils and

judgment nust be entered for the defendants with costs to be apreed or taxed;

De Binghan
Judge
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