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FORTE, J.A.

This is an appeal from part of the order made on
the 22nd May, 1969 by Reckord J. that (i) application for
interlocutory injunction as against the 3rd defendant/
respondent (hereafter referved to as J.P.S. Co. Ltd) be
refused and (ii) action brought against the J.P.S. be struck
out on the ground that the same fails to disclose a cause of
action against the J.P.S.

On the 13th November, 1989, we dismissed the appeal
in respect of the refusal of the interlocutory judgment and
allowed the appeal in respect of the striking out of the action.

We then promised to put our reasons in writing, and this we now do.
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These proceedings originated out of the ewmployment
of the appellant as its Managing Director by Crowne Fire
Extinguigher on the 30th June, 1968. iLrising out of that
employment, the appelliant was allowed to sublet from Crowne
Fire Extinguishei, & house at 17 Wickham wnvenue at a rental
of $1L000.00 per month. s it turned out, tne appellant, not
having performed to the standard expected, was, on the 1lth
January, 1989 dismissed from his employment. Crowne Fire
Extinguisher, then made unsuccessful attempts to have the
appellant vacadte the premises and on the Sch May, 1989, the
J.P.5. acting on uhneir instructions and in keeping with the
terms of the contract between them to supply electricity at
17 Wickham hvenue, disconnected electricity at those premises.
The appellant, then through his attorney, wrote o the Legal
Department of the J.P.5., giving a history of the matter, and
requesting that the electricity be re-connected at the
premises either in the name of the old account i.e. Crowne
Fire BExtinguisher or in a new account in his name. %o this
end, he enclosed a Bank Hanager's éheque for $5,000.C00 as a
deposit. He received no answer. He has now sought his
remedy in these Courts if any be available to himn.

A5 was the procedure adopted during the course of
the arguments - dealing firstly with the refusal of the cider
for interlocutory injuncticn, and then with the application
to stirike out the action against the J.P.5. - so will it now
be done.

1. INTERLOCUTORY INJUNCTION

Mr. Manderson-Jones contended that the leained
judge wrongly exercised his discretion as the affidavit evidence
disclosed a strong and clear case upon which the appellant would

succeed at the trial of the issues.
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He maintained that the J.P.S5. in refusing to
re—-connect the electricity, required cf the appellant
information which it was not permitted to do by virtue of
the provisions of its licence.

Reference was made to section 18 of the Licence
(The Jamaica Gazette Thursday 3lst august, 1978 which reads
chus:

"The rights of any person desiring
Lo obtain electric sevvice will be
subject to his entering into an
agreement with the Company in such
form as may be established by the
the Company from time to time with
tiie approval of the Minister.

Existing terms and conditions of
supply shall remain in force until
modified by the Company with tie
pricor approval of the HMinister.

kny approved modification of the
standard terms and conditions of
supply shall have immediate applica-
tion on publication in the Jamaica
Gazette and in one issue of a

daily newspaper provided that where
the modification is in the opinion
of the Minister of minor importance,
the dinister may, if he thinks it
proper by order waive the requirement
above. ©

Qe

The appellant relied on the "Utandard Terms an
Conditions of Electricity Service" which was exhibited, and

which he invited the Court to say Gid not permit the conditions

electricity.

This contention arose cut of the request by che
Company for a "Letter from Landluird,hgent or hAttorney, stating
comnencement date of your tenancy and whereabouts of previous
tenantc, "

The request was nade by standard memeograph orm

FJ -
6]

which handed to all applicants and 1is headed “"llote to
Prospective Jamaica Public Service Company Limited Customers

Reguired References for Contracts.'

1n2
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t is this document, wihich the appellant contends

b

is in breach and therefore ultra vires the Standard terms and
conditions, The J.P.$. the appellant says, is not entitled
to request such information, and indeed, being a company
charged with tlie responsibility of supplying the island of
Jamaica with electriciky such an essential commodity, it was
compelled to supply electricity to whomsoever applies for same.

The guestion for determination is of course whethexr
the request for the information is in fact ultra vires the
standard terms and conditions.

Section 18 requires the Minisver Co approve
nodifications of the standard terms and conditions, and any
such modifications must be published in the gazette., There
was no evidence of any modification disclosea in the transcript.

Mr. Wood, in answer, concedes that section 18 of the
Licence does restrict the type of contract that the J.P.S.
must enter into with its customers, and indeed sets out through
the document,"Standard Terms and Conditions; the terms and
conditions of the contract. This, however does not affect the
Company's entitlement to determine through certain criteria
laid down and notified to the pubklic through the mencograph
form already referred, with whom it will enter into such a
contract. With this submission I entirely agree.

Beccion 3 of the Blectric Lighting act provides for
the granting of a licence to supply electiicity. The relevant
section for the purposes of the arguments in this appeal is
section 3 (a) which reads as fcllows:

“The Minister may from time to time
license any Local Authority as
defined by this iict, or any company
or person, to supply electricity
under this Act for any public or

piivate purposes within any area,
subject to the following provisions.

45
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(a) the licence may make such

regulations as to the limits

within which, and the

conditions under which, a

supply of electricity is to

be provided, and for enforc-

ing the performance by the

licensees of their duties in

relacion to such supply, and

for tche revocation of the

licence wherce the licensces

fail to perform such duties,

and generally may contain such

regulations and conditions as

the Minister may think expedient.”

In my view the section is aimed at vegulating by
means of a licence the conditions under which the Company
should supply electricity to its customers. The condition
relates not o the means by which the company determines whom
should be its customer, but having agreed to supply the
electricity, the condition under which this should be done.
The company therefore is not restricted in any way 1n the
administrative function of processing applications, and
determining witih whom 1t should do business. it may be however
that any unreasonable wicnholding of its services from potential
customers who meet all the criteria, coula be in breach of its
responsibility to undercake the provision of such an essential
service and coulu possibly be the subject of legal action, or a
review of ivs licence. In the instant case, it is my opinion
that a reqguest for evidence of the bona fide occupation of the
premises in respect of which the application is made, is merely
an administracive act, not in breach of any condition, and in any
event a reasonable request in the circumstances.
in the stacement of claim, the appellant claimed in

paragraph 16
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“In disregard of the plaintiff's
request and in breach of its
statutory duty the third Defendant
has failed to restore electricity
supplies tc the premises 1n an
account in the plaintiff's name or
¢ all and continues to vefuse or
neglect seo to do, as & conseguence
whereof the plaintiff has suffered
loss and damage and has been put to
considerable inconvenience.”

in his affidavit in support of his application for

interlocutory injunction the appellant averred in paragraphs
13 & 14 as follows:

“That my sttorncy-at—-law also wrote

the third Defendant on the lucth

and 1lith May, 1989 requesting

restoration of electricivy supplies

and forwarding a Manager's Cheque

for 55,000.00 by way of security

and advance payment. I exhibit

herewith as 'DR. 5' and ‘DR. &' ves-

pececively the said letters dateu

10th and 1lth May.

That the Third Defendant has not

responded to my attorney-ac-—-law

4né has not restored elecuricity

supplies.”
Neither in the btatement of Claim nor in his affidavii has the
appellant set out in any detail what are the breaches of its
statutory duty allegedly committed by the J.P.5. 1t was the
submission by counsel for the appellant which disclosed the
detailled complaint to which I have already referred and about

which { have stated my opinion.

In the case of Egso &Standard Cil S5.... Ltd v. Lloyd Chan

C.is. 12,68 dated léth March, 1988 (unreported), thig Court, cited
with approval and followed the feollowing dicta of Megarry J. in

Shepherda Homes Lid v. Sandheam (1970) 3 a4ll E.R. 402, as to

the matters wnich should be considered in an application for &

mandatory injunctiuns
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sasssos it 1is plain that in most
circumstances a mandatory injunc-
tion is likely, other things being
equal, to be more drastic in its
effect than a prohibitory injunction.
At the trial of the action, the
court will, of course, grant such
injunctions as the justice of the
case reguires; but at the
intexrlocutory stage, when the final
result of the case cannot be known
and the court has to do the best it
can, I think that the case has tc be
unusually strong and clear before a
mandatory injunctiion will ke granted,
even 1f it is sought in order to
enforce a contractual obligecion.”

This proposicion was approved by the Court cf Hppewal

in England in the case of Locabail ilternational Finance Lid v.

Agroexport (i%6¢) 1 All E.R. 900.

in the instant case it is concelted on both .sides thac
tne injunction beiny asked for was in fuc¢t a mandatory
injunction. The case therefore for the ippellant hes to be

unusually strong and clear for the interlocutory injunction to

be granted.

In my view for the reascgis, already steted the appellant
has not shown that the probabilit] of success iy his action is
unusually strong and clear, and tie learned jwige was therefore
correct in refusing to grant the injunction,

In the cvent, ¥ agree that the apeal against the order
refusing the grant of the injuiction shoulc be dismissed,

~y

2. Striking out of the Action adinst the Respondent

The order of the l:arned judge 2aas as follows:
"I¢ is heyel ordered thatthe plaintiffis
action agaist the Third efendant be
siruck out sn the ground that same fails
to discloge a cause of a:iion and/cr is
frivolous and vexatious.
The order was cbviously made -l” virtue of segtion 238 of

the Judicature (Civil Procedire Code) wich reads as follows:

e
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“Z3B., The Courtv or a Judge nay order
any pleading to be struck out on
the ground that it discloses no
reasonable cause of action or
answer; and in any such case, or
in case of the action or defence
being shown by the pleadings to
be frivolous oy vexatious, the
Court or a Judge may order the
action to be stayed og aismissed,
or Juagment to be entered
accordingly, as mey be justc."

In coming tc his conclusion Reckord J, as is disclosed
1n the agreced Notes of Judgment stated thus:

"There is no contract between the
Plaintiff and the 3rd vefendant.
When the 3vd defendant

disconnectoed the lighit: there was
no breach of any contract. The

3rd defendant was nerely exercising
a right under the contvact it had
with the fivst defendant theie
being no contract, ithe 3rd defendant
owed the plaintiff no duty of carc.
The application for an injunction
is hereby refusS€l cccceooceecoooosas
in view of the findings that 1 have
announced regarding the 3xd
defendant's position, there will be
an order in terwms of the Summons

to strike out the acition.”

in my opinicn, no tortious liability can accrue to
the J.P.5. for failure to provide electricity, as there is no
common law right which reqguires the Company to provide such a
service, It is only in relation to their contractual
responsibilities, that che Cowpany can become liable for failing
to supply their services. In this case no contiact existed
between the appellant and the company. The company therefore
had no obligation to provide the appellant with electricity.
Indeed, it is in pursuance of their contractual obligations
with the firsti-naied defendant/respondent that the company
terminated services at the home of the appellant. In those
circumstances, the company owed the appellant no duty of care
and in my opinion cannot be liable in negligence to the

appellant.
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Mr . Manderson-Jones, however, maintains in ground 2
that the action ralses six seriocus issues to be tried. Most
1f not all of them relate to the gquestion of whether there was
in fact a breach of statutory duty committed by the 3xd
defendanc/respondent., Only one was fully argued before us,
and has been dealt with earlicer in this judgment. The statement
of claim is, as alreauy stuted, voeid of any details in respect
of the claim for breach of stazutory duvy but having regard to
the possibility of umendments to right that crror, I nave, after
very careful and anxious deliberation come to the view that there
are triuble issues which the appellant should be allowed to
advance at a hearing in respect of his allegation of breach of
statutory duty.

Consequently, 1 would strike out the action in respect
of the claxm for negligence wnd would allow the action for
breucch of statutory duvy to proceed.

in the circumstances, i would allow in part the appeal

against the order, and dismigs it in parc.

LR TiR
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DOWRER, J.A.:

Before Reckord, J., in Chambers, the Jamaica Public
Service Company Limited - Public Service -~ brought a Summons
to stcrike out the Statemenc of Claim of the appeliant
David Rudd on the ground cnat the claim disclosed no cause
of action and/or that it was frivolcus and vexatious. The
learned judge made an order in terms of the summons and as
the appeilant Rudd was dissatisfied wich that order, he has
come to this Court with leave from the Court below.

ihe averments in the Statement of Claim were
negligence and breach of statutory duty on the part of - the

respondent., It is convenient to examine firstly the claim

=
4,

Cr breach oif statutory duty and it is therefore necessary
to set out paragraphs 7 and lié at pages § and 10 of the
recoxas

"7. The Third Defendant 1s and was at

&1l material times a company estcablished
under the Companies Act and subject to
the provisgiocns of its licences under the
Bleccric Lighcing Law and Regulations
thereunder 18 uncer a duty to supply
electyicity to the public as an essential
service,”

16, In disvegaru of the Plaintifi's reguest
and in bireach or iwveg statutory ducy the
Third Defenvant has failed to restore
electricity supplies to the premises in an
account in the Plaintiff’s name or at all
and continues to refuse or neglect so to

doc, as a consequence whereof the Plaintiff
has suffered loss and damage and has been
put to considerable inconvenience., "

wo particulars were pleaced. This is surprising in view of
Clause 17 and 19 of the Licence. Clause 17 reads as follows:

“i7, The Company siiall at all times
during the term of this Licence or
any extension thereof furnish and
maintalin o supply of elecuvicity
for publiic and piivate use in
accordance with reasonable standarus
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“of safety enc uvependability as unaer-
stood in tie ¢lectrie utility business.”

40

a5 for Yreasonable guanduras of dependapilicy”

Pi902 Y Ch, 4.l wiach 1g Lireatec later may be Lelpful,

There 1s no ind:gecion cof thie specific scatutory pro-
visron oy ¢lauss in the licence which 14 ig alleged has pech
presched.  1If the plaintifyd iz o have any prospect of geveing

cff the ground on must be

-

¢f the case, chen

pleacing of che particulars ior the Lo De & cage X aution,

beotion 13 of the Bigctzric Loghting Act wao referrea to in
argumens to suggest wnot cince uuere was an applicacion for
supply foy a house waich was previoucly supplied, wnat sectlon

woulu nave beern preeched as ne attempt was mede by Puil:i

Q

SGervice Lo comply wich vhis provision. 7The secuvion reads:s

"13. Where & supply of electyicity is
Drovideo in any parc of on airca for
DEIVAte purpcses, then, xoQpt i 80
far es i othuiwise provided by the
cerms of the licence, oraery or special

Lrtatute, authoriucing such supply, every

§ or person wiithin thet part oi
siall, oa applicetion, be

{ LoeG & supply on the same Lerme

on wiiich any other comp: . 3l
such puri of the area is entitled, uhder

' clLrocumstances, U6 & CoryeSponaing

B A0

supply.”

Le Lt notea that section ib or the act reguliates tihe power ©o
cut Off supplies. Moreover, the Gefinicion, il section 47,
oL tne Act " 'oeensumer' weans any person supplied or entivleg
o e suppiiled with elecitricity by the uncestaker.™ 1t is
avguable chav implicit in the combined effevt of Lecticus L3

Lt

ana 47 ds that these are consumers wio have the rignt te enter
INLG & eontract andé if thile statutory entitlement is obreached

anu damnage yesults, there could be a cause of action. in this

regara, clause 1o of the Licencoe which reaas -

50
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"13. The rights of any peison cesiring o
obtain electric service will be subject co
lizs entering into an agreement with the
Compeny i such form as may be established
by the Compuany from time to time with the
approval cof the minister.”

is propadly governed by section 13 which gives an entitlement
o supply on an applicatcion, so it can be avgued uchat there
could be copsumers who ouyht co have a contract which can be
pui: into operation by the coercive power of an injunciion,
With respect to pParagrapnh 16 of the Statement of
Claim, the suwstance of the allegation is thac there has been
a proper applicetion fcor reconnection of electricity and that
despite o deposit of §5,000.00 (see para. 14 of the oLtatement
of Claim; and a reminder, there has been no regonneCtich.
Again there is a need for particulars to be pleaded. Yo
illustrate how the courts treat inadeguately drafted pleadings

such as this, it 1s pertinent to guote from Bepublic of Peru

|

V., Peruvian Guano Cc. (1&87) 3u Ch. P. 496 whewve Chituey,

e
o

49 a

o

J., saids

"If, notwitnstanding defeccvs in the pleading,
which would have been fatal on a demurrer,
tie court gsees that a subsgtanticl cazse is
presented che Court should, I think, decline
to stiike oun tha* pleading; but when the
pleading discloses a case which the Courtv is
satisficd will not succeed, then it should
strike 1t out and put & suwmary ena to the
litigation.*®

T“his is an apt case where the court should decline to strike
out the pleadings. A caese which supports the appellanct's
subiission that there is a duty to supply electricity in cer-

caln circumstances is Metropolitan Electric Supply Co. Ltd. v,

-

sinder {1S011 2 Ch, V99 atc p. ¢l¢ where Buckley, J., saius

“Ine company wat bound to supply undex
the stetute 1f asked. 'The consuner
aaks., The result i1s that he thereupen
had a right as against the plaintiffs
to be supplied.”
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¢ in the light of the averments in the Itatement of Claim
and the authorivies, i find that there is an arvguable case
that Public service has been in breach of its statutory
auty in respect of the appellant.,

seconuly, there ig an allegation that Public Bervice
wae negligent in disgconnecting the appellants’ electricicy
supplies. This allegation acknowledges that at the time of
aisconnecticn, the appellanc had no contract with the Public
service for eleccericivy supplies. To dectermine whether the
learnea judge was correct in striking out thig clainm, on the
grouna that there was no arguable case oi negligence, it i1g
necesgary Lo examine how it was pleaded. Parayraph 9 of the
Statement oif Claiw reaus:

“Y. At the tiwe or disconnection of the
electricity suppliesg the TYhird Defendant
knew or ought tc have known that the
premises were occupied by the Plaintiff
as a sub~tenant anc that disconnecticn of
the electricity supplies was not directed
to be done and was not in fact being done
uncer or by wvirtue of any order ox judgnent
of a competeut court for the recovery ot
possession of the preumises, which are and
were &t all wmaterial times controlled
premises under che Rent Restriction aAct.
Further, the %nird Defendant knew or oucht
to have known that ¢isconnection would
interfere with the quiet enjoyment of the
preaises Ly the Plaintiff and intendea it to
sc incerfere,”

The appellant has specified the icss he has

gsuiferea and stipulated the particulars alleged are as follows:

s

l2. Purther and in the alternative the
said loss, damage and inconvenience was
caused by the negligence of the Thirc
befendanc,”

W

PARTICULARS

1} Pailing to take notice that the
premises were occupiec as a residence
by the Plaintiff and his family;

B2

Failing to make proper enguiries of the
occupante orf the premises before dis-
connecting electricity supplies;

Ase
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"3) Failing to give the Plaintiff the
opportunity to have the electricity
supplies transferrec in his name,
before disconnecting the electricity.”

‘ihe gist of the claim is based on the provisions of the Rent
Aestriction Act and in particular Section 27, which states
that
"27.—{1) Except under an order or judgment
of & competent court for the recovery of
possession of any controlled prenises, no
person shall forcibly remove the tenanc
from those premises or ao any acu, whether
in relation to the premises or otherwise,
calculated to interfere with tne guiet
enjoyment oi the premises by the tenant ox

to compel him to deliver up possession of
the premises.”

The allegation is that this section obliges Puklic Service to
take notice if prenitgses were occupied before disccennecting
electricity and that there should be an enquiry so as to ¢give
the occupier an opportunizty to enter into a contract for
elictricity supplies. In stressing that this is a serious
issue, it was pointed ¢uc that it is impossible to have guiet
enjoyment in a moaern home without electriciiy, so a monopoly
operating under statutory powers must take into account
implicatcions of the Rent Restriction AcCt and consider the
plaintifi a "neighbour® in the terms stated by Lord atkin in

Donoghue v. Stephenson (1932) A.C. 562, There have been a

nuliber of modern applilicaticons of this principle in relation
to statutory powers,; since Lord Atkin's digsenting speech in

Bast Zuffolk Rivers Catchinent Board v. Kent (1940 4 all E.R.

o

27 Dorset Yacht Co. Ltd., v. Home Cffice {i97u; A.C. 1004

was another landinark and there was aAnng v, Herton London

Borou¢h Council (1%77) 2 W.L.R. oy [19%7¢d] &£.C. T2b. FrFurthermcie,

“tine categories of negligence are never closed.” 1o my wind,
the appellanv oughit to be given the opportunity to prosecute

his claim on the basis of the modern developiment in the law of

1S5
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negligence. Breach of the duties pursuant to a stacute can
give rise tc a claim for "statutory negligence®. Failure to
act when there is a duty so to do or negligent exercise of
statutory powers can give rise to a duty of care. This seems

to be the basis of the claim in negligence for disccnnecting

S the electricity supplies., These are the issues which the
appellant seers to litigate in a witness action. The learned
judge beliow had a different approach. He scated at page 91 of
the record:

., "qhere being no contract, che 3rd
" gdeiendant [Public Service] owed
. the Plaintiff {the appellant] no
duty oi care,”
Further on the same page he continued -
(vf “In view of the finaings that I have
announced regarding ithe 3rd defendant's
position, there will be an order in terms
of the Summons To Strike Cut The aAction.”
i think that approach was wrong. Bven if the case 1s not a
strong one, it merits an examination of the law and facts. ‘“he
propexr test was lald down in the interlocutory piroceedings in
the great case of Dyson v. Attoiney Genexal {1911] 1 K.B. 410,
the headnote reaas:
(ﬁ/ "Order X¥XV., . 4, -—which enables the
Court oi a judge to strike out any
pleading on the ground that it dis-
closes no reasonable cause of action—
was nevew intended to apply to any
pleading which raises & gtescion of
general importcance, oOr Serlious guestion
of law,”
Section 231 of the Judicature (CIvil Procedure Code) corresponds
te vrder XXV.,% % in the same cose, Fletcher moulton, Li.J..
sald &t p. 41l9:
('j faeseeeop and the Courts have properly
\_/,

congidered that this power of arresting
an acitlion and deciding it without trial
iz one to be very sparingly used, w

o o 0 0
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i think that the summary method should not have been

used to dismiss the appellant's clain so ¥ would allow the
appeal against the judge's order which struck out the Statement
of Claim., &t a trial the respondent will, of course, be able to
adduce its defence cn law and facts so that noithing éaid in this
judgnment is intended tc have any effect on the merits of the
case at a trial., Perhaps it is necessary to aad that L do not
&yroee with Dr. Mandexrson Jones' submission that clause 20 cof the
Licence is ultra vires because it offends the constitutional
principle of the sepavation of powers., Clause 29 at p. 43 of
the record reads:

"20. Any dispute between the Coinpany and

an applicant for a supply of service, an

extension or improvement of service and

as to performance by the Company of its

obligations under this Licence, shall be

Getermined by the Hinister.”
All thav clause does is to empower the Minister to resolve
non-justiciable disputes, a function he shares with the
Cmbudsman for Public Utilities: save that the Onbudsman
investigates and recommendas. The Minister decides. See The

Cmbudsman Act.

Was the judge correct in refusing
to grant an intexrlocutory mandatory
injunction to the appellant?

The principles which cughit tc govern the issue of
an interlocutory mandatory injunction has recently been con-

sidered by this Court in Esso gtandard 0il $.A. Ltd, v. Lloyd

Chance (dnreported) $.C.C.A. 12/88. The relevant law approved

was svated by HMegarvy, J., in Shepherd Homes Litd. v. sandham

19763 3 All B.KR. 402 at 409 and 412, Be it noted that the
principle enunciaced in this case was approved in Locabail

Internacional Finance Lid v. Agrcexport & Ors. 11966} 1 All
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E.R. YULl. The first passage, Shepherd Homes, read as follows

eseossey 41t 1is plain that in most
circunstances a mandatory injunction

is likely, cother things being egual,

tc be more drastic in ite effect than

& pronibitory injunction. A&t the trial
cof the action, the court will, of course,
grant such injunctiocns as the justice of
the case reqguires; but &t the interlocu-
tory stage, when the final result cof the
case cannot be kinown and the court has
to do the best it can, I think that the
case hasg to be unusually stiong and clear
before a mandatory injunction will be
graented, even if it is sought in ovder

tc enforce a contractual obligation.?

Yor further emphasis on the high standard at interlocutory
stage, lcgarry, J., statea at p. 412:
“Phird, on motion, as contrasted with
the trial, the court is far more
reluctant to grant a mandatory injunc-
ticn than it woula be to grant a
conparable prohibitory injunction. In
a normal case the court must, inter alis,
feel a high degree of assurance that at
the trial it will appear that the
injunction was vightly granted; and this
is a higher standard than is required for
a prohnibitcry injunction.”

What was the nature of the arfidavit evidence relied
on py tvhe appellant for injunctive relief? The appellant was
enplecyed by Crowne Fire Extinguisher Services Limited on
30t June, 1988 ané he was dismissed on 1lth June, 1%8%. Part
or the service agreement was that a house at 17 Wicknam Avenue,
was prcecvided at a monthly rental of $1,000.00 per month. The
appellant was & sub-tenant as the house was noct owned by his
employer. With respect to the electricity, it was contracted
for by his employer who gave instructions to disconnect it
when tne appellant wae dismissed. On the same day that the
electricity was disconnected there was an application through
hiy Acvtorney for reconnection and coupled with the application
was a ceposit of $5,000.00. Une of the contested issues in

the respondent's affidavit was whether a proper application was
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made by the appellant. This is certainly an issue which ought

(w4

o be decided in a witness action. The respondent convenas
that as an sdministrative procedure, they reguire a reference
firom consumers which among other reguirements stipulated that
thiere should be & letter from the appellant’s employer and a
letter from his landlord. it was argued on behalf of the
appellant that a&s he was Jjust dismissed from employment there
was then nc employer and that from the disconnection of
electricity at the instigation of his erstwhile employer it was
evidenc that icv would be futile for him to expect his cmployer
te write on his behalf as a landlorxrd. 1In any event, both his

crmployer, Edward Taylor, the Managing Director and principal

when these interlocutory proceedings were being hearxd.

This is a matter that will have to be decided at
trial after considering the law and the relevant evidence.
Horeover, it was alsc submitted on behalf of the appellant that
the previous application by Crowne Fire Extinguisher services
Limiced which was disconnected waz not markedly different from
his. %o my minGg, one of the impcriant issues to be decided at
a trial iS whav is the scope and limit of the references
Punlic Zexvice can reasonably request from a consumer against
the background of the Blectric Lighting Act and the licence
in force.

Tt is against this factual background that it must
be decided whether there ought to be a grant of a mandatory
injunc:icn at the interlocutory stage. It cannot be said
eithex in the light of the affidavit evidence or the law
that this is an unusually strong and clear case. Ag for the
law, this is the nature of a test case. There are difficultc
points of construction in both the Eleciric Lighting Act, the

Licence and the Rent Restriction Act. IMoreover, there is the
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egually difficult issue of whether Public Service owes the
consumer a duty oi care and that they were negligent. The
only aunthority helpfully cited by Mr. Wood in argument was

flusey v. London Electric Supply Corporation 11902% 1L Ch., 4il.

The issues were however Gifferent in that case. “The plainciff/
receiver sought a prchibitory injunction to restrain the
electric company from disconnecting the electricity supply teo
him as the new occupier of a hotel where the previous consumer

had run up @& huge debt. There was no ilssue that the electric

company haa refused to enter invo a contract witin the new
occupier nor was there any cluim for negligence., in fact, there
is a passage in the statement of facts of Husey's case at

P. 412 which is instructive, as the utility company did exactly
what the cppeliant sudggested., They acted on the basis that
they had o duty of care to the consumer not to disconnect
forthwith. The passage readss

“Yrie corporation then reguested him to
sign an undertaking that the h4371.2s
should be paid within twenty-eight days,
and chat accounts for the supply of
eleciric encrgy subsequent to January
18 should be paid weekly cduring his
tenure of the receiversiip. At whis
time the receiver had not made any
written applicacion for the supply of
eleciric current. He declined to sign
cthe proposed undertaking, and thereupon
vhe corporation chreatened to cut off

the supply of current at cnce. The

veceiver did on January 20 sign an under-
tuking to pay the corporatioin. for all
light supplied since the date of his
taking possession on January 17, and for
all light which might be consumed during
the ceontinuance cof the receivership.”

it could be that the conduct of the London Eleciric Supply

Corporation in this case is the "reasonable® standard of

dependability understood in the electric utility business,
seeing that the Electric Lighuing Act (lié2) U.K. was the
wodel for cur Act. Was this then the conduct contemplated

by Clavse 17 cf the Licencey It is certainly open toc Rudd
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tc so contend at a tiial, and if the court so finds, then
Public Service may well be in breach of its statutory duty in
respect of Rudd, or alternatively be licble in negligence,

Be it noted that the receiver ag the new occupier

of the hotel refused to give the undertaking reguested and he

had not applied for a contract and it was in those circumstances
that Vaughan Williawms, L.J., saia at page 420:

According to my view, whicheve: may

be the right construction of . 47,

it 18 plain that under the Act of

1¥8Z no one is entitled to demand a

supply of electric energy unless and

until ne has entcered into a contract

witihh the undertakers who are empowered

to give the suppiy. IiIn my opinion, the
basis of the act of 188¢ is that persons
who veguire a supply of energy shall be
entitled to contract with the uwnaertakers
for it, precviced chat the undertakers

shall not charge a price exceeding the
limits imposed by the provisicnal crder

or special Act which authorizes them to
supply electric energy, and provided also
that the undertakers shall shew no pre-
ference. That is provided for in s. 19,

the effect of which is that every person
within the area shall be entitled to a
supply of electric energy on the same

terms as those on which any other person
under siiilar circumstances is entitled

to a coriesponding supply. But that pro-
vislion assumes that there is alreacy a
conitract fixing the terms of supply as
betwveen the undertakers and some other
person who is supplied by them. Then the
Act says in effect that any other person
within the area who wishes for a supply
under similar circumstances is to have a
right to insist upon having a similar
concract. But that assumes that there

will be a contract. And s. 2u 1s also
framed, I think, upon the basgis that there
is to be a contract between the undertakers
and the consumer. The outcome, in my juag-
ment, is this —that the plaintiff ig not
entitied te any supply cof electric current
unless and until he has entered into a
contract with the defendants for that supply.
He has not yet entered into such a contract,
and, so long as he has not done so, he is not
entitled to have the defendants restrained
from cutting oiff the current. if, as I have
already said, the plaintiff is not the
‘oeccupier' of the hctel, i1f there has been no
change of occupation, and the hotel company
are still in occupation, a fortiori the
defenaants ought not to be restrained.,"
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Bven in the cifferent circumstances of Husey's case, the
iearnea Lord Justice anticipates circumstances where an
applicant 'will be enticlec to a contract'. Therefore, 1if
there is a refusal to enter into a contract in the appropriate
circumstaunces, there is room for & mandatory injuncvion either
at the interlocutcocry or even more so at the final hearing,

The appellant has an arguable case, but he does not nhave sc
powerful a case as o gualify for an interlocutory manaatory

injunction,

CONCLUSIOW

To my mindg, the issues raised in this case are
novel and difficult, and it reguires to be carefully pleaded,
sc lecave is given to amend the Statement of Claiw, as a sub-
stanticl case has been raised. The appellant should have his
day in court asg his claim involves points cf law of general
public importance. it involves the claim of a consumer of
electricity to have a supply and this inveolves the construction
of a statute and the scope and limits of tne tort of negligenre,
It is not strong enough to warrant the grant of an inter-
locutory wmandatory injunctiorn, but there should be an ordexr
for & speedy trial, It was these considerations wriich
made Lc appropriace te allow the appeal against the learned
judge's order striking out the Statement of Claim and to
dismiss the appeal against the ordey refusing the grant of
a mandatory interlocutory injunction on 13tch Marcn. An ordexr

that there be no order for costs was also made,
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MORGAN, J.A.:

This

b

s an appeal from an interlocutcory order on

@ Statement of Cloim in wihich the plaintiff sought to raise

a claim against the third defendant for breach cf Statutory
duty and Wegligence in connection with the termination of
electricity supply wo premises at No. 17 Wickham Avenue,

The third defendant says it discluses nu cause <f action and
is frivelous and vexatious, it i1s bound to fail and should

be struck cut. Reckcord J. accepted that submission and

struck it cut. Additionally an injunction was scught te crder
the third defendant to restore electricity supplies to tlie

-

said premises. This application was refused. The facts

)

rising from this matter have already been relcted by ny
brothers and need nct be repeated here,
The Statement of Claim runs thuss

() Paras. 1-10 recites the preamble and
o claim is made for Breach of Svatutory
Duty by virtue of Secticn 27 of the
Rent Regiviction Law againsc first,
gsecond and third defendants. At para. 1li
particulars vf dancge are given,

(b) Para. 12 is & claim against the third
defendant only for negligence. Parvicu-
lars of the negligent acies are recited,

{(c) Paras. 13-16 is o claim against the thivd
defendant only, for Breach of Statutory
duiy in failing to rescore electricity
supplies tu the pyremises. Pavrticulars
of damage are supplied but the Statute
breachcd is nov pleaded.

(d) Paras. 17-18 is & clain against the
first and second defendants conly and is
not part of this application.

as to paras. 1-10, in so far as the third defendanc
acted on the instructions ¢f the firgt and second defendants,

and can, if it wishes, claim cv¢ be indemnified by them for

liability incurred as a counseguence of carrying outi their

3¢l
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frum ccecuplers oi premises abouc thelr ovccupation privi ©o

an vrder for disccnneciion by a valid customer in thesge
circumstances. weither could they hesitace while ithe wccupier
and thenselves o through wne coutine of such an applicacion.
Until tne party cpplies and enters into a centract e has no
entitlemecine under the law. If My, Jones’ arguaeni is goud

the gquestion could well be ashked, what if the occupier is a
trespasser whe gives some spucious, uncruthful and misleading
informetiony  This would enencually invelve the thicd defendant

e lengithy ana expensive investigative proucesses.

-~

o

Who s to pay?

There is ne contractual dealing betveen che occupier
and thivae defendant which is a legal entity with a monopoly
o enter into valid contracts with applicants. Without this,
chere cun be no duty of care,

It iias been expressed chuc che categuoies ©f
negligence ave not closed but it seums to me that whav we wre
wsked to do here, is to credte & new dudy of care, une
sapussible of perfornance, in oraer to find negligence on
faces and circuwstances which are not new and have cxisted
for some long time.

N omy view paragrapn 12 ccnvains nu reasonable

cause of action.

§

A tu paras. 13-1ld: Was there a statutory duty tw
restuce ¢leciricity supplies to the premises.

The appellanc compluing that his Atcceney scenc a
lecter of wpplication to the Legal Dcpartmcnt i Hew ringstgon

of the chicd cefendant on the 10th Moy, 1989 along with &

cucgue of $5,C00.00 with @ paragreph thercin roguesiing

restoration of the supply. e got no reply and neither was

Ui

che supply restored, fThis leceer contained a cumplaint as

¢ che conduce of the firse wefendant. The Legal Deparcaent
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instructiocns, the facts as outlined by the appellant suppore a

prima facie case ¢f a biecach ¢f Section 27 c¢f the Rent
Restriction acc. i would ncot think that any of these
poeragraphs cugiit ©o be struck outc.

As te Para. 12, tine acition in Hegligence is an
accion in wore. ¢ is @ general principle ¢f law that actions
in negligence cannoc stand unless a ducly to take core is
esitablished, otherwise the action must fail. Whether the
duty exisus or not 1s a matter of law and noe of fact:

per Lord Dennaing M. R. in Letang vs. Couper {19¢5) 1 Q.B. <32

& valid contract existed beiween vhe third defendant

and the first an

o)

1 second defendanis and it i1s te these persons
that a duty of care is owed. The appellant nas no common law
right to electricity and in fact has no envitlement uncil a
valid contract i1s signed (Section 13) His existing supply
flowed from a convract to which he was noc a party - chere
15 no relationship - ne nexus between the appellant and the
third defendant whe acted in accourdance with the terms of
the contruct. 1 faill wo see how a duty of care can be
established.

M. Manderscen Jones sought to say that a supplier
cf cusential services owes a duty te the cccugpiers that they

are not injured as a conseguence of theisr councractual dealing
and chat che chirvd defendunt was negligent in not making
engquirices uvf the cccupicr and giving him an opportunicy to
have the nieter order transferred before discennecting the
electricity.

The stark fact is that the third defendant enterced
into a contract with the first defendant te supply clectricity
{o Ho. 17 Jickham 4venue. The contraceing party gave nctice

©U cevminate the contract. It ean be no duty placed on

4
"
v

J. P. Y., vr a parc of their cbligaticns, to make cnquiries

(]
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L1018 Baid cunsidered it was a culplaint and kKept it.
in fact chat application should have been senc to the Commer-—
cial Office of the Cumpany at Ruthven Road. On the 12th May,

1969 his hvtorney on enquiring wus vold of the ercor, visiced
chie Commercial Office, anc received o lovte toe "custoners
required reforence for Contracies.” Three of chese references
were reguired of the applicant: (1) identificacicn,

(2) Letver froum lendlord, agent or Actorney, stating doate of
vecupancy and wheveabouts of provious venant and (3) Prouf Cf
OGwnersiip of premiscs. He complains that thaes 'hcte’ was
arbitrarily imposed on him as a prospective customer, was not
a pare of the Stenderd tcerm and cannot be used ag a basis for
clectricety enticlement. He submittec thot the cvenant had
done oll chat he was centitled to o i.e. toe =send a letter cf
application and that the third defendant having failed to pro-

vide electricivy had breached a Statutccy duiy.

=
(w1

appears

2 v

chat at the time of his visit te the Commercial O

Fh

fice and
is receipt of the ncwe, that this Weit was aelrocady filed;
five days before i.e. on May 12, He had, it appears, coni-
plained of a breach before it was breached, and Mr. VYoed has
suad thav the third defendant has not communicated to the
applicant ot any tiwe any refusal to supply clectricity.
He attenpe has been made by the appellant to satisfy the
criteria. De that us it nay, the appellant argues that there
is a valid applicaticn and in breach of the Statutce he has
not been supplied with electricicy.

The "Standerd deras and conditiohs of Electricicy

v Glieet 203 reads inteyr alias-

9

BErvice,

(;

"an application for service will be
regquired from cach counsumer. Such
applicaticn shall centain the infor-
mation necessary o detzrmine the type

Re4
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cf service required by the consumer and
the condition under which service will
bc rendered.”

Counsel has not named the Statute breached in his
Statement of Claim buv he pointed to Secciun 13 in his Grounds
of Appeal to indicate his right to o supply. The additional
reguest four informaticn as a conditicn ¢ receiving a contract
is the breach to which he refers in that a demand is made for
information and such informaticon is not rvequived by any Statute
and in s¢ doing the third defendants have breached the Statutce
in failing wo restore the electricity to the premises.
Scection L3 of the Electric Lighting ict reads:
"12. Where a supply of electricity is
provided in any part of an areca for private
purpeses, clien, except in so far as is
vtherwise provided by the terms of the
licence, corder or special Statute, asutho-
rizing such supply, cvery company or
person within that part of the area shall,
on applicaticn, be entitled tu a supply
on the same terms on which any other
company or person in such part cf the
arcea 1s entitled,; under simllar circum-
stances, te & corresponding supply.
This Sectiuvn is equivalent to Scctien 19 of the

English Electric Lighting ict 1882, We were referved by

Mr., Woud tou Husey vs, Lundon Electric Supply Corporation

1 Ch. (1902) C.&. p. 411. 1in cthis matter that Section came
up fur interpretcation and was interpreted by Vaughan Williams
Lurda Justice as follows:

"Mhat is provided for in s. 19, the effect
of which is that every person wichin the
area shall be entitled to a supply of
elecuric cnergy on the same terms as thouse
on which any other person under similar
circumstances is cniitled to a corresponding
supply. But that provision assumes that
there is already a contract fixing the
terms of supply as between the undertakers
and some other perscon who is supplied by
thenm. Then the Act says in that effect
that any other person within the area who
wishes for a supply under similar circua-
stunces is to have a right to insist upon
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having « similar contracet. Bub thaet
assunes that there will be a contract.

in the course of his arguments Counscl referced
to Secuvicn 19,

What Section 19 says is thiat as long as a certain
named situation exists as to pules in a given avea the thivd

defendant must supply energy o the owner wr cccupices of

premises not previously served without any charges four construction,

Indeed this cannct be deone without a contract and it
is for the third defendant to sctisfy themselves at the time of
the application us tc proper identification of the owner or
occuprer,; proof of ownership of the premises and 1ua case of the
occupler, procf of the landlord i.e. Or proper tenancy. ‘“These
are the same particulars cr criteria which the third defendant
reguested, and they are, 1t seems te me, reasonable requests.
It is well to accept that administrative mactecs arve not and
cannot be effectively reguliated by cnacumenis in parliament
andg large companies like the thicd defendant cught to be
affurded some limit ©wo deal with problewms as they urise, in &
reasonable nianner, as long as the requests are not oncerous and
the righits of citizens are nol eroded, in which case they
should be cut down.

If that is acceptable then in ny view it ovught to
be reasonuble for the chird defendant to set - criteria in the
foria as set cut in the "Note" about which there is a claim.

Hocwithstanding these views 1 remind myself that it
nas been said that where the application proceceds on the basis
vf ne reasonable cause ¢f actions

"the practice is clear. 5o long as -
the Statenent of Claim or the parti-

culars disclouse sume cause of action,
cr raise some questiun fit to be decidea
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by a Judge, the mere fact that a case
is weak and not likely to succeed is

no ground for scriking it out.

Davey v. Bentinck (1693) 1 ¢g. B. 185

Mcore v, Lawson 31 T. L. R. 4ib C. .

1t 18 ulso suid that a plainciff should "not be
droven from the Judgment seat” and should "have his day in
Couvi,. "

L have read che dyeaft judgment of Downer, J..

He has said thac uvhere is an arguable casce if Lhe pleadings ave
amended before trial. With greav vespecit, I have grave doubtis
it will succeed but in view of what I have just sexrd and since
the action is proceeciny on other claims . will not dissent
from alliowing the claim as it staads co go forward.

The plaintiff also sought o kwandatory injuncieion
to conipel the thivd defendant to vestore eleccricity Lo Lo,

17 Wickham svenue, and this wes refused.

MonGatory injuncililons wre granteG only whecre the
case 18 usuwlly strong and clears 4in view of whae & have
clyeady saiu it is sufficient o sy tnat there is no basis on
which it could be granted in this matter. Forste, and

Downeyr ,JJ.A. have set cut the facts and seasons ana conclusion

with which I agree, and anything further would be only repetitive.

I agiee thot the judge did not fall into erroxr in vefusing tche

-

upplication fur an injunctiorn.
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