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"3 ihe trlal of sult C L 1033/86 came on for uearlnv. o
S before Harrlson J 1n the Suereme Court on kovember 7 1986

"and on November 29 1986 tne t?zal Judge upon the 1nv1Lat10n

of ccunse! for the defendaqts uade an order Por Lne pre—

servatlen of certaln nroperty referred to as the Jragon Bay E
nroeer*v _ The occa51on_£ok the maxlng of an oruer arose upon--p

'-* the 1nt1rat10n to the couru by counsel for the plelntlfF that

the plalnLlff felt free to exerc1se whatever power 1t ecssessedfiifff-e




- under the mortaace and securlty documents w1th refernnce to
the Dragon Bay Droperty,;.ﬁlz* = | | | | |
-.Jefore us there Jere po notes oL.what was sald 1n
_ court ‘nor- were affldaV1 5f ﬂd in that recard In argument'
.we were LGld that defencb counselfs 11V1tat1on to thb court
-was on the” ba51s tnat tbe court had the 1nherent power to
_“rescrve provprty the subjecc-matter of the 11t1gat101 once_;'
the trzal had conmenced and that 1t was unnecessavy vor ‘the
-def»ndants to epply for or to obtaln an 1n3unct10n fTOﬂ the
_ccuft arrlson J had 1n mlﬂd sectlons 459 an& &Cl oF the :
'“?Clvll Procedure Code of Janalca and he made the ordel wblch 1s

 appea1ed from in these terw ” ”5
M(i) - The Plalntlff ha1 refraln £rom exercising
------ ~ . _any power of sale or other disposition of -
fthe Dracon Bey property on condltlon tnat°

'(a)”f_The ‘sum- of u.s, $23 606 per mont%
.. be paid by the. Defendanbs to the .
o Praintiffs as from the 'lst Becpmber,
© 1982, and thereafter on the first
vdaycofeeach succeedlng month or
. such amount as the’ parties: ﬂutuelly
© Y agree for the malntenance of t}e o
o Dragoq Bay property,“ S

'_:.(b};'-the partlcs shall. on: the flrst R
S oworking® day of ‘¢ach month "*T[ N
'“beglnnzng from the second- day OX: .
“January; 1987, take an account of
- the costs of. malntenance for: +he g
- said property for the previous-
. month in order to ascertain the
gmeunts due and: payable for the
~ :sdid property. Any dlfferencg_;j
©occurring shall be off-set or
.. “added to the payment for the next
:  “succeed1nv month PROVIDED that the .
“ - paymentfor the month of Decerberﬂ; '
.198¢ shall be made on the Sth day-. '
ot Becmmber 1986 g

“f}}{g}j?ﬂthere sﬁall be 11berty to apply,'*:.

wﬁiV]f_' ?“j;(§37ffthe costs of ‘the application to be
S i Plaintiff's costs for twe Queen's
'L}Counsel awarded - :

 ”21eave o Speal to the Court Of
-ag;Appeal_be granted - :

.(f)'M there shall be no stay of
. executzon nend1ng the apneal “




Nobedy was satisfied with this.order, and. both-

partlus sppealed. - . In the. rpeal by the deféndants the

m

«c?ﬁdlgﬁantlYrClaimed;tﬁﬂtfconéitions,{a)~anda{b) whick . .
related to the. peyment by the defendants to the plaintiff
~of U.5.. $23,000 .per.month, .or such other sum.as is
Nggtqally&paiq,nfqr;maintenance;_should,beﬂrembved,and,,'

_ prayed that the restraint upon the exercise of any power.
~of sale or.other dispositions of. the:Dragon Bay property:
should be unconditional. The cross-appeal was direct.

. It asked that the.enti:g,cr&grzbé.setfaside,,qrfalterhatively
that the condition to be imwosed ought to.be the payment.
_into_courty;q:,qtherwise‘the_érovigion of -security, for the
amount in dispute in the sm ement of clain.

The pleadlngs ATE we y full They began with a
statemunt of clalm oF a modust 12 naragraphs. This was met
by a defence and COLnter claln whlch ran to & pages and 24
paragraphs.; The n$a1nt1£f came back Wlth an amended reply
and defence to countericlalm-of 12 pages and 39 paragravhs.

A r0301ndar was f1led Vfﬁufthef*an&.better particulars on

both 51des ran to another 23 Dages.;

o Tn 1ts Flrst thrus; the pla*ntlLf claimed the sum
of U. v.;*S 85ﬁ 984 53 -as. noneyﬁ advanced to the defendants
under varlous head;ngsBZ: tbrest thereon and in particular -

-”Sale of the sqld 1ands after all neceSSﬂry
dlrectlonq ensulrles and orders.

Pétéﬁﬁ;ph.l@ﬁpf the;ﬂeienceﬁrecited'that:

. 'On. the 48t5 February,. 1985 the Plaintiif
called in the loan which it estimated at
,,_,&4 713,586,426 U.3. plus interest, =znd on
'.';tue 6th HQSCﬂ'_1°85 the Dlalntlf{
“unilaterally. "3301nteﬂ 2 receiver for
Dragon Bay with a view to enForc1ng
the provisions cf the aforesaid Debenture
given by . the" Flrst Defendant.”



lﬁ'fDurlna the.course of arcume1,s'before us there wes no - denlall
of thu 1oan or of 1ts current mapnltud 'j Parag; pn 11 of

effthe delence had admltted the pr1nc1pal sum- loaned as qs 2*
mlllzon dollars and had se? out 1nter al1a the 1neerest

';;teres.]ﬂ'what the defendencs contend 1n thelr defe nce endi”
icounter cleln s that they were 1nduced by the fraudulent7h“"

| 1¢remreseptat10ns of the plalntlff whlch the defendentsf.fe

s;eell Vpd LO be trLe, to enter 1nto:e§se*1es of 1nner~'-_ S

et _ coaﬁected end 1nter dependen* a reements w1th the Blalz?lff
'fdated Herch 30, 1983 name?y :
D TZ“A Loan Agreement ;anaaement ﬁgreeﬂent
~an Option: Ag;eement a Guarantee ard a '
chenture._ ' = RS
The defeudants charged the ﬁlal t1;f Wth grOSS'ﬂ1s ﬁeﬁagement

3 0; the qoLel and 1n thelr eounter cxalm alleged Fraudulent

mis- reoresentatlon and ne¢11gerce and clalmed reilef as

' ?under

o '”(a) A dec1aratlon that all the A?reeneres
~uowo hereinbefore referred to, namely the
- Loan AUIQCLQHt ~the 1anagement Asree-"
coment, the” Gotlen Agreement, the
_;Guarantee and ‘the De“enture are: VOld
+and unenforceable by Treason of the
: PlalntlLi s fraudulene nzsrepresentatlon.

 *Rec1s1oﬁ of the sald Agreenenes Gﬁ tﬁe o
“quound of fraud ST :

-a}g(cjgeAlternetlveiv a Deciaratlon that the _
o Y Loan Agreement is Lnenforceeble_by'“easons-_
ooovofiies failure toisatisfy the reoulrementS'

'“J,of sectwon & of Lhe Moneflendlﬁg Act

.”f{djﬁjCance11a51on and dellvery up 0; the
”~8TﬁyDebentare and Guarantee.:; _- .
,5:h(eiﬁqAn accoun*‘From the Plalntlff ?o determlne-
o the finmances of the entire Dravon Bay o
~;1Hote1 durlng the per1od of 1ts manapement..

'a:(f)ggﬁn 111ant10n to restrain the ?lalntlff :
_:~{fron exercising or “attempting to sxercise
o any powers of ‘sale or foreclosure that it .
S may have under the Debenture or #rom o
“Ufgcalllnc 1n ihe Loan Agreement




S.

"(g) An injunction to restrain ths Plaintiff
from coniiuu;qg to manage the Dragon Bay
Hotel under the Management ‘Agroement or
at allr

(h) An ovd»r for ihc dellvpry up o~ 90559551on
- 0fithe said Dragon:Bay Hotel <o the First
Defendant..

(ij In th- alternatl e damaoes 4or bTu?C“ of
; .contractsalternatlvely,for hegligénce.
(i) .Such ozrders for the preservaulon ana/cr
management of the said hotel as tne i

~Court may deem  Fit., o s L

- (k} :Such. unaulrles9 ‘accounts: or other: orders
- as the Court may deem Just.

Further research proved that the prov1swors oF the
Moneylendlng Act had in fact bemﬁ complled W1th and tqcrefore
the claln at (c) above was abandoned

The process of seeking an . 1n3ﬁnct10n to res iraln

“the 9111nt1ff fiom exerc151nﬁ or attemptlng to ezerc1se any
:bowcrs of sale or foreclosure or from calllna 1‘ the_lqan
was na1ted after thre\ dnys of hearlng but thc status caolwas
preserved by a consensual acr=enent not inv01v1n7 a.icrmal

under K 'g"between the atuovnevs fbi tne parties. Th

lj'l
|.1.

s
agféémeﬁt Iaosed on. Novenberxé; 1986 and was not renewed
Harrlson J.fnurnorted to acL ﬁﬁder sectlons 459 and 451 of

*the Clv11 Procedure Code to Urant a preser vatlcﬂ order such
as was sought in. clalﬁ (3) G_.tku counter c1¢¢m Iz does
net. apaear_to me. that elther of these -sections actuzlly deal

”'i;w1th Tle nroperty or- W1tn 1ﬂterests in land. Their designs
seems to cover phy51ca1 move abl s and Wr. George did not seek
to fortlfy hlS arguments on t 12 b351s of those szctions of

_the Code.. . .This is.not.to" say that Harrlson J. had no power

‘T“toﬂgradus_,nreservatlon ordcr in 2 case of this nature as under
_the Pprovisions of . sectloy-ﬁs (6) oﬁ the Judlcatur» (Supreme

'1C0urt) Act tF =court has a w1de power teo grant conditicnally
or unconalg;oially all such renedles ‘as the parties appear to

be entitied to.




efore us Mr, Gcnrge submltted that on tne buSlS of

-_,thp Manqaement Aﬁreement Whlch was stll} in: forces.a:d upon

;the concht of the plalntlff 1n reFu51ng to let Lhe dofendants--

1Pto ?OSSGSSIOH of the prorerty or to permzt the defendants'

to _1case thﬂ'jropcrty to thlra Dersons, the condltlansjV

attacnod tn the presbrvat1on.ordmr were unfalr apd uﬁrcasonable."

_ﬁ tcr1 oF t 1%anagement Agreement 15 that 1F the 31a1u51ff as

mwnesﬁr should eprnd any sums of money on’ the malﬁten?nce of

thv hVLel such suns cculd ag adaed to ané to bec3 et Javt of

the 1ﬂan %ade by tPe ?1a1ht ' c the defendants.@;So 581d

MrJ_Ge rg_ 1f the plalntlff W1shes to reﬂaln din uosse5510n

Prapon ﬁay nroperty, he has a duty to nalnlelﬂ 1L out

t
hlS ou pocket-j ﬁe arcuud furfber that the plg 1ff1*

__had soug t a1 orapr from L%e ceurt for the sale oF thu
- prope;;y and it would be lﬁCQﬁgTLOHS and 1ndeed 2 contewnt of
”vcourc &9? the plalntwff to pavb resort to self-nelﬁ uﬂfcr the

_ contract dﬁcuments when tbg coart 15 fully selzea of hefmatter'

add actua11y 1n the process o£ crylnc the 1ssues Thls

argLneut ¢ed I’"r., mu1rhca& tu 1ﬂt1maae tc the courc t};t the

_plalntlf was no 1onger 3ﬂ@%1nﬂ from the court tbe remedy of
_,the salc of the 1and AFter sone dzscusszon the Caurt ruled

 that the. abandonment of clalm or the amendment cf “the Dleadlngs

was. matter :or the tr1a1 court and in: any event the clalm for
the vrﬂservatlon order dld not arlse 51mply as a consbquence of-
the stacenent of clalm but could prOperly rest upo the'clalm
of tbu_deﬁendants in the couni - clalm.,,ﬁ'fffw”f”” | |

ﬂowever the maln conientlon of thﬂ defenc3 was that

,thei" m was, based on the fraudulbnt nls representatlon of

_the dlﬁlztlff Whlch weuld vgtlcle them to the re?ady oF

resc1ss§onn_l If then tH 5 gumcnt ran the court perﬂLtted
the “vsgon Bay Droperty ta ge sold Eand at the end cf Lhe day

it was Found that the contrﬂcis end the securltles heve 1nvalld




as being void ab initio, the court would have preciuded
itself from giving the remedy of ‘rescission and would there-

Z.by be.acting in vain, something which”a Court ‘of Hovity would

To all these subnissions, Mr. Muirbead wads a
divect reply. He said -that ths rights which the plaintiff
has under the Management fgreement ‘dre quits distinct and
“separate from those which it possesses as mortgageze 2nd the
meragerial rights do-not in any way detract from the ripghts
.. of the mortgagee. . He ‘referred the colirt’ to several ™

~passages from the 4th Editioh of Halsbury's Laws of England,
- Vol. 31, commencing 2t paragranh 1022, and submitted that in

~sthe instant case the contract and the sécurity 'documents were

t

prima: facie valid and will continue in that state of validity
until ‘a court;-if:that day.etVer comes,; declare them =5 be void.

Suld -he, the law on the matter is-all one-way: If the

.-defendants/appellants wish the remedy of tescission thoy must

_,restore.the;status.quo;ewhich*méaﬁs;fﬁhey“mu§t“péy'intdﬁcdurt
the eamount which was lent by thé ‘plaintiff and the accrued
Anteresi. If cn the othérsﬁandg3the?*Wish to affirzm the
-.contract .znd to .claim damages, ‘there would be nc basis on which
.. they could: apply to the court For an injunction or 2 greﬁéfvation
o ordar.y - Inmy view, the statenent of the law in Halsbury's
Laws, 4th Bdition, at’ paragraphs 1052 t¢ 1088, parzerashs
.1134 . 2nd 1115, support Mr. Muirhead's' submissiocns. = =
“What.are the special ‘and peculiar rights which 2
morigages may exercise over-thé secured propérty? For this
«one must.leok at. the mortgage instrument and in the instant

A the

5]
f=dy

abcase;éhecpower=ofisale-is?conferred~ﬁpon’tﬁe:msrtgégé-
event;ofacertainfdefaults,*all*cf which have ‘cccufred. It was
-submitted on behalf of the plaintiff/cross appellant, that

-the cnly basis-upon which 4 -mortgagee may be restrained



B

from exerc151ng hlS power of sale 15 upon payment of Lhe

sum Ci&lﬂed by the 1ortgacee 11?0 coLrt Por tPls;

ron qalsbu*y S

pr00051t10n Mr. Nulrhe rblied Oﬂ extractsﬂ

Laws of zngland 4th Edltlon Val %;  . aragraph c77 and

Vol, JZ at Daragraﬂhs 744 aud 725 a¢{alao on a p ssage from-

Fisher ané nghtWOOd on Uorcrece59

d Editlon aL 3agn 310

A tysical statement oF tﬁefigwfi  “axen fr0m  iéler'and’

nghtwocd

-~ "The mortgaﬁee_W‘li ncg be restra1n=d
- ooy o fromiexercising his powers ofisale -
(" . bpecause the mortgigor has: COﬂmenceﬂ_'f_
oo g vedemption acticn (£), or because
he objects to‘tne arrangements £or o
‘the sale (g}, or because the amount

odue - is in- d¢svae (h). . But he w;ll

.. be restrained iif, beLole ‘there is a’

. contract for the sale of the: mortgaﬁed
“property. {i); the MOTLgagor pays inteo
‘court the amount claimed to . be dus: (k ),f}_ o

- that 155 ‘the. amount which the mortcawee';“=lﬁ*j_.
“swears- to- be due to him for principal, - . »
-q1nteresL and. costs (1) unless onithe o

~face of the’ ﬂortgage9 the ¢claim is = .~
excessive (m)9 or where notice s o
required, if ‘due notice has not been .

S given (n),_uhless, ‘as is the case underazﬁln“*
statutory power (o), the mortga _ '
~provides that the only remedy in’ case

of *rregu1arlcy sba?l uﬂ damaces (“)

I w11] brlefly rc fer to J-'ouic cases whlch were 01ted”

and rel$ea ugon uy Lr..Malrﬁcad . 5111*ﬁf.Newtoﬁ 11866}
Weekly Rmportar.Vol 1£ E.QOQ:CO ”.neﬂ t%e construcLlon of i 
docuneﬁts referred to by 1t-“*uce L,Jup as oz.-__;” o
'":”very Deculla“ chavacter ,...;;;:;. t5e3  
'valldlty and’ cansequenues of ‘which

sdeserve great comsideration and are
o;en to much ﬂryumﬂnt“ “;ffm;c?ff;

and the court beld that 1t pe* 9 uiciear wnether a n?oper

HOthu for: the exerc1se of Lbe nower of qale had bber glvens

an 1n3unct10n shouid 1ssue.j : ler 1. J 1rfconcurr1ng that

the 1n1unct10n should 1ssue;'1nd*cated thau he *oo was -

affected by the-. necullar 01acumqianﬁes of thaL case and

that he was act 1nr aga-nCt Lﬂ 'gener;-'rule.gjﬁa




¢W13n gre L Tesn to the Master of
the Rolls; -1 a? think that ‘the in:
cojunction is éuma in aaj¢ng this
T wish it to be clesrly understood
all proceed upon.
S : £ the zmount due
- T 7% upon the moTt ig in dispute.
o oidess . SIf that were a nortgagor wotild -
have hut s reise il:pute about
he s iy ”'uar o deprive”
2i5 remedies
> deed., Y

Wy
Q.0 .
~F

u‘

i R o] r. _m. O O f

W g m .

Mr. Muirhsad submitted that this attitude of Turner L.j.:ign.
apposite to the present case and th at a mortgagee should not
be deoflved of hls ?emeﬁles by neFeﬁdants evmn tnoug they
allege f;audulent mls r@rresentaflon. S

Tnglls and Anot eT v, uonnonwealtp Tradlﬁﬂ Bank of

Austra lla [1971-72] VOL;  269 C L,R 1 was: dec1ded by the

I
]

High Court oF Auabrulj ';w rhe*?laintiff 30 g t danages for

breaches of ccntr CL,_deFéHE{;Oq f;aud gnd -OHSﬁiracy in

connection w1th cerféln %eal pro?er ? aﬂd presente arguments
to the effcct that._ﬁ_ h Vi&iﬁ%ifféf clalm was found to
exceed the amount due . {he ﬁefei&ab | thu Dl&lgtlffs
would be in a po  tloﬁ fé éé? ﬁﬁéé.fhey Heid the ﬂr03@rty
free f;on the mortgwcy .ﬁaiSﬁKJ;.at fxi?j re;ected this
argumeﬁt and refused tul'iﬁ%unctisﬁ.' He sald at pp.164-165N:
of che 1epurt o | | - .

”In my op$nlon9 the autheorities which
I have bsen able to exanine establish
xthat” for the purposeof the -
.appllcatlsn OI the gensral rule to
which I have referred. nothing short
of actual rayment is regarded as
sufficient to-extinguish a mortgage
debt. If the <debt has not been
‘actually paid; the Court will not,”
at any rate a&s a general rule, 1ntcr-
..fere.to derrive the mortgagee W the
benefii of his security, except uson
coterms thav anequivalent safeguard is -
provided to hi:, by means of tle
plaintiff bringing in sn anount :
sufficient %o meet whef is clalmed by
~the mortzagee to w2 dusi o e




10)

‘The“beneflt ef hav1ng a securlty for a’
- debt would be greatly diminished if the
. fact that a debtor has raised claims
.. for damages apainst ¢ the mortgagee wers
“aliowed to prevent any enforcement of
“the security until after the: 11t1gat10h
_*of those c*alms haa been compieted

in d15m1551ng the:appeal Lrom the dec1510F 0L '..

Walsh'Jf th Cnlef uustLCé rw1c C J sald

*’The case £ 11 Eal 3;, in. my oplnzon, ;
_:,gw1th1q tuy pencral rule: appllcablc-f-'
. when it is sought to restrain the.
_exercise by a'mﬂraoagee of ‘his r1gb551'
under the mortgage instrument.. Fail-
.5}j1ng payment Lnto cou?t the anount sworn

_by. the mortgagse . as. due and ‘owing under

~the mortﬁageg ro restraint should be

.~ placed by order upon the. exercise of -

- the Tespondent nortgavee s rlghts Lider_-'
T:{the mortgaae,_;.g s -

With th;s oplnxon Menzaes aud G*bbs JJ agreed

B I thlnk, 1n:a"rcpﬁont Ulth Mr __lebead 'Eﬁéfﬁﬁﬁié7i
case is 1n all rebaects 51m11ar to the znstant case an& I |
woulﬂ adopt the reasonlng of Uelsh J | e

In Samuel Kellor (Ho7dlngs) LLd éhﬁ“ﬁﬁdihér v;

Martins Bank Ltd. and Anotﬁef' E19701 3 All E R 950 the'.wﬁ
Court of Anneal afflrm d 'tTq 151on o;:%egarry J at :
first instance that a thlrd m' gag ee was en tltled 0 tncﬁ¢ *

rema11dmr of the proceeds oL s 1”7 the flrst aqd

i

second. mortgages haé beeﬁ sat ¢Sf1ed.§5{ﬁ ﬁhstand R .é*};pvysy.
clalm by the nortgagor to b“{éﬁéit{ A.toxunllqulda ed-“””"
damages from- the thlrd mortg g .'  ;n afflrmlnp the }_17-"'”
decision the Court of Apnaaz 3Dproved the reasonlng of

Megarry J when he sa1d

’Unless and untlﬁ ‘the mortgage in this
case is, discharged in the appropriate
' way on actual naynent and’ acceptance
. .0f the sum.: due3 ‘I-think that the = ..
"qor*gage remalﬁs a mortgage,‘and that :
_the mortgagee is entitled to any sur-. .. . .. -
plus proceeds’ 6f sale in the hands of =
the bank up to the amount properly
" due under the mortpaqeg- A doctrlne :




i1,

"of the discharpe of a mortgage debt
by the cxistence of unilatcral
“appropriation 1 ofan” Lnllquldaieﬁ
claim is onez te which I gave no
_ countenance; I regard it as neither
~Uconveniant’ nor_*u=t Even where
“there is a cleim which" 'is both
“11QL1dateﬂ 2nd admitted, 2nd it
exceeds the mortgage debt in amount,
it may be to thé-inteérest of ‘one
party or the other, or both, that
the mortgage and- the mortgaze’ debt
should continue in existence. The
Corate of intorost ha?'be“attrgttivc”;
“high or seductiv vely low; @ there may be
fiscal a vanteges 1n_VoLD1ng ‘the
. mortgage alive;  there may be new
.. projects tof be financed'v ﬁlCh make
ligquidocash grc;erable tor ‘the satis-
“Lfactlon of wortgage debts; -~ and so -
- on.  HNor Rave T hzard any reéason why
3t should bs the mortgagor who.is to
“‘have a unilateral v power to discharge
the mortgage debt - ay ‘sppropriation

w1thou; paynent.”

(

oy

X l‘“ o ("7

This‘passgpe from Megarry u._was 2isc guoted with approval

by Walsk J. in Inglgs_aﬁd Ancther v. Commonwealth Tradi

=
Q

Bank of Australia, supra.

”A‘solicitor without affordina his_clieat independent

advica; baupht up ce*talr of her securi f ;s;“pérély_io_savg
the client fromﬁembarrassnentrand:pgrt;yn;ougecp?§ §ié”ié§éi,
he séligitor refussd_tq:givg_infogmatiqn:to_another
solicitox?_t%en acthg for ihg_clientg_cgg;erning_ihe o

securities, unless‘what was de_to him_was guarantced znd he

threstenad to proc eed to a_sale of tne securities - On an
action against the solicitor on the gropnd of frauu_aﬂ&_unduﬁ

influence an injunction was granted_to restrain tinm because

of the pcculiar relationshin which existed between the.

=

solicitor and client but ths court even in those citcumstances

imposed terms._ In doing justice to the claim by the

solicieor’ Qf actuaily Fa '“'ﬁéyﬁeﬁts'cut of his own

LJ'

pocket %o cbtain the _s¢tu;' ?”hej60urt'otdered that he

'Ha 1¢ d v Joncs [16833]

O‘

be securaed to t h t axtept . Se

Ch. 2829,
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. Hr‘_Georgb courage us y. gued that th dbiendants/
anpeklants_have a substantlai ci ;‘galnst t%e ﬂlaln'if /:; '

r_“yrp~ent for thgj raud w‘i”h'l practlsed upon Lﬂ@n that

the CaSuS relled on by Ar buiri ad weve not lu effect oasea_ =

up0ﬁ f‘aud and therefore npy ought to be 1gnored b":“ﬂe:f
courcf'; As 1 s&ld earl*erglunv-lcok at thu case of I 1i”:
su&ra;jtkcws tbat the 1ssuus cbere ﬂre;ldentlcal w1tn_those.
in the. 1nstant case and tbc aliegatlon ox fraud d1d @9t'
ueterﬁtfe court from refusznc to makc;é restralnlﬂf ofder.;.
_  There 15 tn» al epatlon that thc deLendgnts_ |
ex3endcd some U S f¢3 mlll h Dragon Bay r;o erty-v-

and ¢l .1f for no other T:éaOQ th y have a substan"'l_"

equity in that property.z m;éf_ cd me to conclude that if
Barr150h55 had had bpfore Bi’{tbe; u+hor1tles c1£ud'5y

“he had been mlndbu to

Mr.'“LITECQd to tn1s court and f

glve;- condltlonal restra1ﬁ : Qu wculd have 1mnoseq he

only Tbstraljl perm1551b Le 1u 1¢w ;n thesc c1rcunsfaHCPs"
and thaﬁ wou‘d have beeq t; _ yment into court of. ti

sum Clglﬂed by the mortgafee whlch was ca1CL1ateé to be

S._¢65J38 566 00 I_i”"' -_é concurred in Lhe order

of Egrrlson J by subst thtln” for hls COHdlthPS (u} and

..,'

the sum of $6 338 56_'
1987 |

-1nto Court on or before Sls Japuary,

It s ordered that' héiccéfé of'the=aﬁpeal shouid*

be tﬁe glalptlfflrespondcnt“s to be agreed or taxe& -




Lant
Lot
.

CAREY, J.A.

‘This épheai bfiﬁﬁé”iﬁto suestion tné.vailelty of
certaln COHdlthﬁS imposed ‘in an nrde1 of Harrisom, J.,
1n‘the course of thé trial of this action dﬁ ﬁﬁth NoVembér;
1984 when he Wwas persuzded by the anpellants® counsel to
make an order to restrain ﬁhé-fééﬁcndeﬁt’fr0m eXerCising 
hié:power of “§31¢ "Conferrsd by ‘a mortgage iﬁ.rgsﬁect of
tﬁe”wofld'faﬁoﬁsg"ﬁragoﬁ Bay Hotel in Pdftiaﬁds'OWned by
the 1st appellants. We vnderstood that the threat of
such a course of action had beén made on behalf of the

respondent by its counsel. The order as siated in the Notice of

Appeal; reads: - & ool o SR T

' "{1) The Plaintiff shall reirsin from
exercising any power of sale’or other
dispositiocn of the Dracon Bay nr03erty
on ‘condition that: S Cead

. (a)- - the sum-of U,sS.$23,000 per month .
be paid by the Defendants to the
~Plaintiff as:from-the o
1st December, 1986, and thcreafter
‘onrthe first. day of each succeeding .
month or such amount as the parties
mutually agree for the maintenance
f the Dragon Bay property,

{b)} the parties. shall on the first
- worquc ‘day-of each month beginning
from the second day of January, 1987,
take an.account of the costs of
-maintenance for the said property
for the:previocus month in order to
- ascertain the .anounts due and nay-
able for the said property. Any
difference occurring. shall be off-
set or dadded to the payment for the
next succeeding month PROVIDED that
the payment for the month of Decembér,
.. 188¢ shall be made on the 8th day of
December, 1986."

The respoﬁdent ﬁﬁdléfdss—appealeé sought.éé)'théénthe
order be set aside (b) altcrnatively the Defendants/
Appellants or cane or morc of them do pay into Court or
otherwise sacure the amount in dispute in the statement

of Claim,
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There 1s no ouesLlon but that the Court Has an_o

undoubted power to restraln mortgagee from-exerc151ng

his powers of - sale, but lf 1t 15 so orders the term
1pvar1ab1v 1mposed 13 tbaf the amount clalmed must be
brougrt 1nto Conrt The 1dea of the mortragee paV1ng sumS';

to" malnt311 hlS oroperty whlle the restralnlng order 15

‘”effect1ve;~1s altogether-novely;andg;n'my guagment rhas ﬁ“

ﬁo*wérféht”iﬁ”pointfofilewlﬁ*Thefclé&?ést statenont of

the law 1é”t555e?§eéﬁ5ihtﬁaéﬂeodﬂvfoﬁonés {1584} 24 Ch.D

289 at paﬂe 299 where Fott nn L J., 1n an appllcatlon;to_x'
strain'a nortgagee froﬂ exerc151na hls power of sale

tsaldothls:ﬁﬁ*i”

TNoW- undor ordlnary c1rcuwstances the Court
;;;never interferes unless there is something
Le o very strong; it does not inter fere on any
G oosuggested caseixltnout requlrlng the ‘Plain- -
stiff oapplying to pay! 1nto Court not what the
Judge of the COLIt on hearing -the evidence .
o is-satisfied will: probably be the amount due;
obuts what the- mortgagec the accounts not
. having been yet’ taPcn, swears isdue to him
~.on-his’security. And that is perfectly right,
< because we" r*ugln*i. not to prevent mortgagees
soofrom: exerc431ng the ‘powers given to them by
~--their security: w1thcut seelng that thoy are
'*;perfectly safe,ﬁ,_- S .

BCWGBQﬁLAJ;;-WantOfthefsamefefféotfat_ﬁagé}SDZ:*

n\row 1f 1t was an ordlnary case as
_ between oortg rgor and mortgagee, tne
_.;_rellef which the Appellant asks. would =
'not in the ordinary course be" granted‘f.
. except on the” terms of brlnglng into . oo
“Court ‘such sums as the mortgagee swore i
_were due_to_hlm“under_hls mortgago._

Another case to whlch reFerence mlght be made is

Inolls & anor Ve Comnonwealtﬁ Tradlng Bank of Auscralla

126*C;LiR 161 where Barw1ck C J., tersely observed at

Pagefisgé_,:_.f;f
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fallln, cayment intc Court of ths amount
sworn by the morigacee as cue and owing
cunder-the- 1:rt'ages #o ‘restraint ‘shodid be
placed by ordar upon the exercise of the

responcent mortvageets orights underiit the e
wmortgage. !

The learned Chief Justice was apnroving.a decision..
of . a]sh {.9 in the Court below refusing an-zppli caulca
to_:@sﬁﬁain a.morigagee frcmﬁgxercisina.his sower of sale.

ong of the 3 dges who have spoken on.the matter have. given
any ground for supposing that any condition. oth :thénﬁthe
payment in of the mortzage debt or .that claimed where thers
is .a dispute, can possibly be imposed. A mortzags debt. .

can only be extinguished by actual payment. . Hegarvy, J.,

(as he then was) in Sawmucl Yeller Ltd, v, Hartins Bank Ltd.

o Unless jand untiliothes rtﬂa:e in ‘this case
is «discharged in~tne* nefopriate ‘way oo
aCuLal:ﬁaymet and “acceptance of_thp Sun
“due; I think that 1he Mortgeye ‘rériains a
Yemortgage, and that the mortiegderis entitled
“oto-any surplus rrocéedsofosgle In the zends
of tﬁe banix up to- the anouat properly due
“nder ‘ths morigape. A doctrine of the dis-
“Chiarge of ‘a mortgage debt by ‘the ‘existence
‘of unilatersl anpropriation of ‘an unliguidated
clair is one-to which .I. gave motcountenauce;
T reégard it gs-neither convenient - nor just.
£ven wherz there is.a'cleim ‘which is both
ligquidated and admitted, and it excecds the
mortgage debt in amount, it may be to the
interést of ong party or the ofhe1; or both,
that the mortpags and the zortrn; debt
sho uld ﬂOﬂt;tLe in ex 1 leTCu=: i

The r&le 1s tie‘ F 5'we11 52 ttlcﬁ ¢nd indsed,

des;

e

ite ¥r. G orge s Vaiid'beOT s;'ndthiﬁg]has been said,

-

which in any way permits e Court of :qulty to ordar

restreint without providing an-equivalent-safeguard;-which

isg.tEE:ﬁaYment intoccdurt'of*the amount due or:claimed in

1 ‘into

pot

disgute: ‘It -is plain thet che learned “judge fe
errory when ne imposed cornditions (2) and (b) which ‘were-

recited zarlier in this judement.
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ere are two otncr %atters to whlch I musL refer.; '.
The flrst relates to tr»:cross angeal 1n wq1cn 1t wa
arvu:a that the ordﬂr SHOLTd not have oeen ﬂad ' Dut in
nV uvent t%u condltlons Lﬂnosed amoun d'tOI”TOFHi:i
Vxer51sc of the 3 d ”fSL#'Scretion: Acro*d12~3y,_the
re???ﬁ§¢n§ }p;h1§ prayé£ dcclred m1ther the sebtlng
asidé-af tké'eﬁfife order ov 1n cne alternatlve,"he
removal of thc condltloﬂs (al and (b) and the svus 1f#;

B 5 P
LlOﬂ/Of payment of tp“

would ave be'nfwl:f” E

aﬁj%llez tst COUﬂse' ﬁé&fsﬁateﬂﬁln}the,CcUrt“béIOW aftef'
the ordbr }ad been ma bV aarr1son,.u., vlz.q‘ hls L

ci 'ﬁ CS could ot pa y thr_JcUtth aﬂcunt of u23 Ouu-*

?n t WOle not be a p;op fbésié;f ﬁtprferln ”1th the_

subs ntlve order,_v1z,, orderlﬁ" tnat”the rcsncnd»nt be
rﬁs*ralued TOm &Xe rc151ﬂ0 Lnelr Ilsbts under th@ mortgaﬁe.-

H ca::ot say’ that 1n nahﬁJﬁ that rcstraznlng ordur Lhe

jtﬁ e was ﬁ1a131y w10"1r ‘HaV1rg regard to t e fomp*ex S

nature- f th

t")

case béfoze. 1n9_1t coqu be saii"bis was_-
not an 0rd11ary case Dctwe n mortgaoor ﬂnd m rtg gcc, |

ihe second commﬂnt I ulsh to naﬂe 'iS'l refcrence

to.;ﬁé ﬁrobedare adO" d be?ow 11 obtalnlng L... ”éé Q”
Alth ough tbv pearlng oﬁ':an apnllc tlon f0¢ 1n3uncr10n had-'
begun, in the ovent lt:Waa ot commleted “or rcnew«d" ”
bcfﬁgeTffé trlﬂl 1dec.r Instead hav1n5 reoara to some

n_ﬂ-

CHe

t nt made by covpsol di' _For the re;yo d n
the onrse of tne trlﬁl h : ppeliants' counsnl nrevall d'
upon the Court to att as I LPdBLStOOG 1t :90n'1ts own

motion.' No a§f1dav1 s were ulace before tho judc ‘nor
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was the order sought drafted znd subnitted to hiw no

notics was scrved on the other side.

+

We were told tha® thz judgd purvorted to =ct under

GE

Sactlon 455 Civil Procedures Code, but that provision, it
is plain, is not relevant to this situation, it is con-
cerned with chattels. Feither counsel who argusd bsfore
us thourht it apt. It roads -

ﬁﬁy contract a n
11y is estabiished,
‘metter of defence a

-d"l\ or partially from such

: Court ot e ?uurk mey meke an
order for t e preservation or interim custody
of the subject-zmattser of the iitizetion, or
ray ordsr thet the amount in 315“ut‘ be
brought izto Court o1 otherwise sécured,

('D"‘!

Thi cdﬁcétsnatioa'of if;céuiéritigs.strikingl% dembnétrateq
the danger of:&éjartiﬁg.froﬁ.ﬁﬂi fuias; IﬁAléédS_iﬁvériably
to tanLalcﬁ;.fOIWaSteﬁ {iﬁé;“éffot'énd éostﬁé ail factérs
which should be sufficient, T would hé?es €0 disééuragéué
recurremce. | |

Fiﬁaliy,'{héfé wésrséﬁé'sﬁggéétiéﬁ bﬁ.thé'ﬁaft of
b Cﬁcféé that fﬁa:jgéée hé&”éﬁ inﬁ;reht'§cﬁéf'tolﬁrééerve
?réﬁérty'evéﬁ:if'he.pufédrtad fé.réiy“én.Séétion 555, It
is rnot nécessﬁfy:ih tﬁﬁ'cirtﬁméfaﬁéés of éhis éaée'té'coﬁ;
sidsr this poinfg'f'r;wh T th"a;;eiiéﬁfs Sbtf;ts was an
order in restraint of tho rvépéﬁdeht°s'?Cwér'éf“sale, the
garms of fklch a5 é?}eéféf”are wellzsettlédg |

It was for these reasons that I concurred with my

==
O
"l
A,
i

in affi ming'the oréer of resxralnt but V"ry1vo *?

e
]
img.
3
5

of the cond icn 1?9 scd by —arrlscm9 J," in tn

Court bOlOW
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DOWNER J A.M{AG )

THE ISSUnS

The prrnc1pal 1ssue of 1aw to be dec1ded ‘in thls case

is whether Harrlson J.-was correct 1n restrarnlng t e plalntlff

Internatronal*Marbelia ub S A. from-exerc151ng a power of sale I

pursuant to a mortgage where the defendants nave alleged fraudu-ﬁﬁ}“'”

lent mrsrepresentatlon'ln a Counter Clalm. A trlal has i

commenced to resolve that and other 1ssues and*thrsrrsganjﬁnusaalfff*

feature in this case.. The order whlch was’ iﬁfsﬁbétéﬁtéfanﬂ7”
interim- 1n3unct10n had condltlons attached to itfandﬁitris*;***'”*~
helpful’ to set 1t out so that the restrarnt and the condltlons

attached can be exanlned to ascertarn therr full force and

effect. The relevant part of the order reads-'ffm-w Rt

“nTHat the Plalntlff do refrarn fron exercrslng
~any power of ‘sale or other. d15p051t10n of
‘the Dragon Bay property on condition. that
.- the FlTSt Defendant pays the amount of
CUIU8L $23,000.00 per month to the’ Plalntlff
Lor its Attorneys =at- law Nyers Flétcher §..
' Gordon, Manton & ‘Hart; for malntenance of the
. said property as from the 1st day of | '
“‘December, 1986 and therecafter on the- 1st day
. -of -each sacceedrng month; or such amount . as
“"“the fartles mutually ‘agree to be required
. for the maintenance of the said: property,
*ﬂﬁprovrdod however ‘that payment for ‘the

‘month of Decomber, 1986 shail. be made on jg;q_;,,d.}_'

d_the 8th day of December 1986,

Loa2o0n the flrst worklng day of each monthn;
L ;Qbeglnnlna from the 2nd day of January 1987 e

“the parties shall take: ‘aecount of the S

. 'maintenance cost of the previous month 1n -
“grder ‘to ascertain the amount due and =

- payable for the maintenance of the said

. property. “Any ‘différence occurring. “should "

© be offset from or added to- the payment for

- the next succeearng month as the case may
-ﬂbe.“,.-~ . g e L _

The defendants Dr..Steve Laufer and hrs two companres
sought and welcomed the restrarnt but have challenged the ;;1[_’

condrtlons 1mposed whlle the plarntlff by way of cross appeal fg."

has attacked the order 1n 1ts entlretv and 1n the alternatlve hasf -

conterded that 1f the order s allowed to stand the condltlons f; "
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are to be varied so as to make them conferm tc the settled law
on these matters. e e

O
To appreciate the significance of the issues it is

necessary to.advert briefly to ;he_;purse_ofgphe,trial and fhem
CircumstaRQQS-Whichﬁgave,rise:t9_¢h63¢rderoa By a loan agreement
Dr. laufer .and his two companies . borrowed $3,200,000.00 for two ..
yearsﬁfrom;thedﬁlaintiff,hInternational;MarbellaJC1ub:S.A,.a
company incorporated in Linchtenstein. The security was a
personal: guarantee by Dr. Laufer, the weil known Dragon Bay Hotel.
in the parish of Portland and there is-a mortgage. deed. and
debenture whose terms are of great importance. - There is also .
a Management. Agreement whereby. the plaintiff was. to manage the.
hotel on.behalf of the defendants.  In accordance with the
terns of these agreements,the;plaiﬁtiff made a demand for
repaymentnofrthe debt oWedzto¢etheruWith~the-interest which
amounts to’ bﬁ 338 506 and on 1sth Larch 1986 IlTed a Statement
of Claim in the Supreme Eour; tc wblch the defendants have
replied by way of defence .and counter cTaln.:-They admitted
that the loan was_made,but_ellegedﬁthat;ﬁheyﬁwefé;induced to
enter the agreements by 'fréli&iiien"’t:“._-:mfi':s.'jffé:p:fe.s'_’e.ﬁt”atziens. They
have souwht a number of rellefs ann'eﬂong them are recission of

the contract, or in the alternatlve dapages.

THE INTEREST OF THE PARTIES AND ! qW THEY SOUGHT TO PROTECT THEM

| For Dr. Laufer 2 nd“hlschmeéﬁgesﬁiteisevitﬂl that
Dragon Bay be: not dlsposed of untll the compley 1ssues i1 the case
have b661CEL€HMﬂa1bY tne COU?t.ino the plalntlff International
Marbella . Plub S A what 1s 1mportant for them 1= to realise
thelr securlty with preﬂptetude so that they can recocup their
prlnc1pa1 and 1nterest It is because of these confllctlng
cilaims and the amount ihvdiﬁed:thé%ﬁthe"igsﬁéé weré contested
withjfenatitﬁzaﬁﬂ ekiii'en both sides. Thé defendants sought e
an Interlocutory iﬂJunctlon before Pqttcrson J. but after three

days hearlng the subn1531ons were 1ncomn’ete ani the case was



':idefendants dtrlng the course of the trlal was, that counsel for :

' _-_zo.' E
adjourned 51ne d1e._ The partles agreed thet the status quo
would be malntalned and an early trlal cate was ordered for}d-
3rd November, 1986 On that day Harrlson J who was a551gned
to pre51de over the tr1a1 was engaged 1n anotner tr1a1 and
the- matter was set for 7th November, 1986._ It 15 1mportant
to re1terate that the derendant sought an 1nterlocutory
1nJunctlon as thls 1s the c13551c remedy ln such c1rcumstances R
even if 1t is labeiled'a restralnlng_order. Moreover part of_"'
the approprlateness of thls equrtable.remedy is that 1t 1s e
frequently given on terms so as to accordﬁln a case such as tz

thls wrth tne maxrm that he who comes to equlty must do equlty.ﬁV

The matter wblch caused great d1scomf1ture to the

:tne plalntlff announced that the agreemen* not. to dlsturb the
'1_fstatus quo was ut an end and that they thea con51dered themselves

rufree 1n those c1rcumstances to exerc1se such;rlghts as they

B possessed under;inelr securlty agreements.ﬁ:Tt was then that L

Georoe for the defendants sought an oraer from the court to

_Drohlblt tne plalntlffs from dlsp031ng of the property as such

-actlon Would gravely prejudlce the defendants.. It does not

appear that ruch a551stance was glven by counsel on how to

_prOV1de thlS rellef and the Judge by hls own research made the
_order pursuant to Sectlons 459 and 461 of the C1v11 Procedure

_Code,s These sectlons read as follows

"459.__When by any contract a prlma fac1e“5_ﬂ,“__;
' case of liability is established,
...and ‘there is alleged as matter of
1 defenceé a right to be relieved’

- .. wholly or. partlally from:such
S 1iabildty, the Court or a Judge
- may meke.an order’ for the - L
: 'preservatron or ‘interim custody offi_..
- the sub;ect-matter ‘of the litiga~
U tion; or may order that the’ amount.j'
I 1 4 dlspute ‘be - brought 1nto Court
"“for otherwrse secured A g
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"461. It shall be lawful for the Court
or a Judage, upon the application .
of any party to a cause or matter,
and upon such terms as may be just,
“to make any order for the” detentlon,
preservation or 1nspect10n, of any
prorerty or thlng, being the subject
.. of such cause or matter, or a2s to
“which any dquesticn may arlse ther61n
- and for all.or.any of the purposes .
aforesaid, to authorize any perscns
,to_euter_ppon_cr”;nio_any land or
‘building ‘in the possession of any
party to such cause or matter, and
for all and any of the Durposes
. aforesaid to authorisc any samples
'to ‘be takén, ©r any cbservation to’
‘be made, or experiment to be tried,
which may be necessary or expedlen
for the purpose of cbtaining full
1n£ormat1 n or evidence."
When ‘section 459 is examined it doés not appear to be
'deallng WIth realty  the ‘subject of thlS'dlspute, It seems to
be deallng Wlth chatte’s ‘which it is desired o be preserved ot
for ‘which ‘an 1ntﬂr1m custody order can be made ‘o7 in tlhe case
gf money can be lodged into Court. Sectlon 451 alsO"enVISages
detentic¢n, preseérvaticn OT'iﬁspECfion of'Chaffeié 2ndVéﬁfh0kasf'
the servants or agents of the court to ‘enter Tand or buildings -
for the purposes outlineéd previcusly and to take samples, make
observations, #nd conduct experiménts sc as t5 obtain information
or evidence. However, if Harrison J. had the power to award —
injunctive telief fthe fact that he relied on the wrong' statutory
provision would not be enouph to vitiate the order. As was =
adverted to earller ‘the defencants were dissatisfied with tne'l'
condltlens 1mposed and they have aﬁpealed to “this Court to set
aside the condltlons attached to the'crder,:wnlie the
plaintiff soughf bv way of cvoss appeal to have the restraint
on sale of the property rcmovea OT 1n the alternatlva pleaded
that if the :egﬁ;a;nt;were;toﬁstandj;;hen“ihe conditions
ought to conform to law. .In further protection of their
interests the defendants sought and secured a stay of execution

in the Court of Appeal in respect of the conditicns.
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ON APPEAL

A promlnent prayer 1n thefStatement of Clalm of the : ':--h

plalntlff was. for a sale ofgihc 1ands after all necessary

leECtlonss emhuxles and-orders and Mro_George for the éefendants e

contended that as thls was one of the rellers sought 1t would be-

1nequ1tab1e to permlt'the plalntiff toid:spose of the Dragon Bay

Hotel when: tnat was anhlssue:to be determlned._ There must be

some power 1n the Court-he added;to restraln the proposed sale
and the condltlons 1mposed could have the effect of pre 3udg1n5 :
the 1ssues.w He felt that the Dower to 1mpose a restralnt on
sale must be part OF. the 1nherent power of court and that such
a poweposhould'be exerc1se& when there was an averment of fraud[;lﬁ
. as in this case.h:The power to:award an 1n3unctlon is to be-f[.jf.ﬂf
found 1n sectlon 49 (h} of the Judlcature (Supreme Court) Act LFJH‘
and the relevant part reads aS FolloWS' ' ' S
. "(h) A mandamus or an 1njupc+101 may be it
o ‘granted or & receiver agp01pted by .."“"'
- -an interlocutory order of ‘the Court,.
“in a1l casés in which it appears to'
the Court to be ‘just.or convenient .
T . T -fthut such order should be made; and
e o .. any such order may be made ¢ither

uncondltlonally oT upon such terms’
wand. condltlons as the Court thlnks
' ¥y

flt ---bllauu...-ooooooodoo-otco.o A

The questlon for the court below was whether the |
c1rcumstances warraqted 1nter11 1n3unct1ve rellef'and whether';.”
the order should be made uncondltlcnal or. upon terms and condl_{%%h
tions. It shéuld be noted that through no fault of fhe;fﬁjﬁﬂ:"'“"”
defendants that ihe hearlng for an 1nter10cutory 1pjunct10n Wasﬁhf7'”
adjourned sine dle-ﬁ Tne next ratter to be con51dered is -

whether the c1rcunstances were such that;the_3udge shoule have

con51dered and granted the oraer to restr _rlthe sale of Dragon
Bay. That the 1eglslature contemplated an appllcatlon such as’
this belng made durmng Lhe course of the trlal 15 ev1denceo by
the provision: of 48 (o} of the Judlcature (Supreme Court) Act -

which states that'”
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"48 (g) The Supreme Court in the exercise
of the jurisdiction vested in it
by this Act in every cause or
mattet pﬂndl 1g-before it shall
grant. either absclutely or cn
such reasonable terms and conditions
as it seems just, ail such remedies
“as any of therparties thereto' ™ '
aprear to be entitled to ia respect
of any legal or cquitable claim
-  properly broucht forward by them _
L o ‘respectively in'such cause’or matter;
. so that as far as possible, all
matters so in controversy betwesh
_tne said parties respectively may be
completely ‘and finally détermined,
and Pu1L1311c1ty of'proceec1ngs:

“The pertinent question to ask therefore was whéther
there 'was material before Harrison J. which ‘énatled him to
exercise his discreticon to makeitheireéffainiﬁg'ordér.' There
were the elaborate ‘defence ‘and counter-claim admitting the
agreement foﬂgthE'loan-and‘referénté'td”the debenture and ﬁ&ff%agé;

: 0

0f importance/the defendants wére the allegaticns to the
fraudulent misfep;eseﬁ;atiqn'Whiph'thgy"aﬁér*ed induced them tc
enter the agfeeménts;_5Thesgjc;r¢ﬁm${aﬁ¢es'ﬁete encugh to enable
Harrisen J. to;ccﬁsidEf_the Taw applicébie'téfthe issue of an
injunction in such c1rcumstances. ff;f. |

The pr1HC1pa1 authorlty on wﬁl h i r; Muirhead for the
plaintiff_rglleg_tc_securg ﬁhe type_of Qr;e; he c;ossfappealed

for was wcueod V. Junes (188 ) 24 Ch 289 The heﬂdnote

summarlses the prlnC1ple oF law 1ﬁvolwcd aqd w1th the necessary
modlflcatlons_he‘conten@ed tnat_tne;pxlnc1pie zoverned the
circumstances of this case.. ihe headneote states that: .

"The crdinary rule that the Court will
not ‘grant an 1nferlocutory ‘injunction”
restrﬂlnlnﬁ a mor gﬁgee from
exercising his power of sale except on
the terms of the mortzagor paying into
Court the ‘sum sworn by the mortgagee to
- be due fer principal, interest and
costs, does nct ‘apply to 2 case where'
. the mortgaoee at the time of taking the
" mortgage wa$ the sclicitor of the
. mortgagor. In such a2 case the Court



“etywilllookitosall the- cifcumStances”" S

- -of the case, and will make such

Lorder as w111 save the mortgagor o

~ from. oppréssion without 1n;ur1ng the -

U security of the mortgagee.  The .
Plaintiff was ‘a 1ady Wwhe wWas . 5;;: e
entitled ‘to a life interest in’ 1ease--*'

hold property which she had mortgaged.

-~ to various persons. The Defendant” 'L'

~acted as her solicitor, and with her

<iosanction in order to release her ‘from-
embarrassment bought up several. of. the
©incumbrances with hi's own money and-

-~ tock a .transfer of them to hlmself n

”tﬁhav1ng prev1uusly taken  a mortgage of

- the'life:interest to secure his: past

“iecostsand the ¢osts which he' mlght R

.. dncur in paying off the 1ncumerances..¢_,;¥-
vz Afterwards the. Plalntlff discharged: :

- the Defendant, and employed another .. ~g;a,_

CLaosolicitor,: who applied to the. Defendant_' e

o for 1nfcrmat10n respecting the secur1t1es~x

- transfeérred.  The Defendant refused o
- give this. 1nfermat10n unless the payment e
wof 'what was due to him was guaranteed S
- and threatened’ to proceed to a sale of.
~the- property,- The plalntlft ‘then _’“”“
- brought an action to. impeach the
“securities and to restrzin the. sale of

- . the property, ‘and’ movoe for an 1n3unct10n ‘-

Cotillithe. hearlng - e

5,;Held “that con51aer1ng all the c1rcumstances,

' an dnjunction: ought to be " granted, on the

o Plaintiff paying into- Court such’ a sum &s

the Court considered would cover the amount -
actually advinced by ‘the: Defendant ~and
amendlng the writ sc as to make it & Co
151mp1e actlen for redenptlon and 1n3unct10n "

The 31gn1f1cant aspect to note 1s tnat there was a .
claim: by the plalntlff agalnst the defendant that the mertgage 1n
issue be declared v01d on t e ground of constructlve fraud as.
there was a 5011c1tor cllent reaatlonsh1p when the mortgage was.
made. One of the trayers 1n the 1nstant case is for the
agreement entered lnto to be declarcd v01d on the ground ef
fraudulent mlsrepresentatlon and the reileF seueht 15 resc1531en.
of the agreement.' The 1mportant aspect ef the'law 1s that where

there is an allecatlon ef fraud equlty tends tc quallfy the

right of the martgacee to enforcefhls remedy of saie ‘but the
terms and condltlons whlch are 1mpcsed 15 that the nortgager pays

the amount clalmed oT such other amount as the Court con51ders
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just inte court. It was contended that.such au: order favours the

Goliaths cof this worlu but aS Turner L. J Duts 1t-1n

Gill v. Newton 11866 ﬁl& h.R 191 the Pa?tv who has entered into
such contract cannot compluln of 1;5 Lonsmﬂueﬁces. This 1is
particulariy so when the consequenc1es are lﬁplled by statute
see Sections 165 and 106 of the Peplstratlon ongltlps Act and
Sectioms 22 aﬁo 23 uf the Ccvveyanc1ng Act whlcnfqives the

mortgagee the powo*_of sale apart rvom any ternrinfthe deed.

Mr. ?ulrhead c1ted twr cther useﬁui_Céses namely

Samuel Keller (Hold;ngs)"L d aﬁd Another v.:Varflns Bank Ltd

& Another (1976}73iﬁ11°E*R 350 ﬂnd 1n9115 ané hnbther V.

Commonwealth Traﬂlng Bank’ of hustralla (¢971 72} 126 C.L.R. 161.

As to the flrst of these CaseS RUSStLl;u.J; at 942 (h) summarises
counsel for the mortgaaur as contendln”'as folJ.owq

Pyt as a mattei-of equlty in terms
. of fairness it was. explicitly; or .
‘“1mp11c1t1y perhaps argued that when
.. the mortgage was part of the purchase
' price which woula not-.aave -been paid
... at 211 had the matters of complaints
if bstabllshed) -been :known at the
_time of the contract some. checks.
should be put on the full exercise:
- of the mortgagee's. rights until. the
1ssue is deternzned "

'The’ contentlon was 51m11ar to that ﬂade on behal of
Dr. Laufer and his’ co-uefendants that because of the alle»atlon B
of fraud some restrﬂlnt should be put on *he plalntlff's power OFV
sale. "Russell L.u. at 953 ( } and kb) answered the contentlon

thus:

”However Spe%kln” fcr myselr it seems
.clear to me where the parties. use-a
system of payment under = contlgct
wWhick inveolves in fact notional- SRR
payment in full and a lending on mortpage
.of a sum, it could.lead to abuse. if ‘the
”mortgaceewas to be kept out his Lndoubted_
.. Tights, expressly. p*av1aed for,; by i
' allegatlcns 6f some connected Cross- _
.. ..Claim which might prove without LRI
’ﬂFoundatlon i
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I find that these principles are applicable to the
instant case for if they were not, where there is zn aliegation
for fraud by the mortgagor, then the mortgagee would be
deprived of his rights under the mortgage if 2 restraint is
imposed without the appropriate conditions attached.

As for the case Ingl

is & Another the facts were that

there was a claim for damages for fraud and ceonspiracy and an
interlocutory injunction was sought tc prohibit dealing with
the property -in issue which was mortgaged to the bank.

Samuel Keller (Holdings) Ltd was expressly followed and the

prayer for an injunction to issue without conditions until the
issues were finally determined was refused. There are two
passages from the judgment of Walsh J. which it is appropraite
to quote as they are applicable tc the facts of this case. At
page 164 he said:

"If the debt has not been actually
paid, the court will not at any

rate as a general rule, interfere

to deprive the mortgages of the
benefit of his security, except on
terms that an equivalent safeguard
is provided to him by means of the
plaintiff bringing in an amount
sufficient to what is claimedé by the.
mortgagee to be due.

The benefit of having a security for
a debt would be greatly diminished

if the fact that a debtor has raised
claims, for damages against the :
mortgagee were allcowed to prevent any
enforcement of the security until
after the litigation of these claim
had been completed.'

The other passage recognized that between the
ccmpeting claims of the owner and that of the mortgagee the

mortgagee must have priority. At page 166 Walsh J. said:



27.

"But the proprietary rights as owners
which the plaintiffs have are rights
which are subject to and qualified
by the rights over the proverty given
“to the defendant by the mortgagee. If
the defendant exercises the latter
rights or threatens to do sc that is
not, as such an act or threatened act
in contraventicn or infringement of
the nlaintiffs propeietary rights."

CONCLUSION

What then is the duty of this court as regards an
interlocutory injunction where the offernding conditions were
not in accordance with settled law and prejudicizl to the

mortgagee. In Gordon Cottage Foods v. HMilk Marketing Beoard

(1983) 2 All E.R. 770 at 772 Lord Diplock. said;
"The function of an eppellate court -
is initially that of review only. R
It is entitled to exercise an
original discretion of its own
only when it has cocme to the con-
clusion that’ the judges exercise
of his discreticn was-based on some
misunderstanding cf the law. ......

"
On review therefore I find that the restraining order
was permitted, but that the conditions inposed did not fellow
the precedents of compelling {he‘défendant tc pay.the amount
claimed into court. Such a condition is essehtial toc be just
toc the mortgagee. It was in those circumstantes that in the
exercise of its discretion, this court impésed‘the condition
that the amcunt cf $6,338,556.06 be paid intc court on or before
January 31, 1987 if’fhe restraint sought by the defendant is to

be continued until all the issues are determined. The appeal

was therefore dismissed and the cross-appeal was allowed.



