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e IN THE SUPREME COURT OF ICATURE OF JAMATCA-
IN COMMON LAW
SUIT N0. C.L. S056/1991
BETWEEN DERRICE SADDLER PLAINTIFF ‘
AND SENIOR SUPERINTENDENT MILLER 1ST DEFENDANT
AND THE ATTORNEY GENERAL 2D DEFENDANT

Mr. R. Smellie imstructed by Daly Thwaites and
Campbell for Plaintiff.

Mr., D. Higgins :mstruci:ed by the Director of
State Proceedings for 2ad Defendanmt.

Hearxd: Octobe;: 4, 7, 13, 19933 4&pril 6, 1994
Judgment

HARRISON J. (ag.)
The plaintiff alleges in his Statement of Claim that o2 or about the 30th
day of September, 1990 the first defendusnt malicicusly or without reasonable

and probable cauvse used a gun to strike him in the face thereby cousing him

injuxy, loss and domage.

Particulars of Injuries
h 1) Fracture to the base of the nagal bomes.
ii) Swollen and tender nose. |
i1ii) 1 inch laceration to nose bridge.

iv) TUpper and lower left eye 1id swollen virtually closing
left eye. : h

v) 1" laceration on the upper eye 1id of the left eye.

T!xe second defendant hzs denled however, ;hat the plainTiff was assaulted
as al]:eged or at all. At the trial, paragraphs 3 and 4 of thz Defence were
amended. Paraograph 3 mow reads as follows:

"Save that it is admitted that the 2nd defendant is sued umder and
by virtue of the Crown Proceedings Act and that the police offj.cer
was at a2ll materinl times acting or purporting %o act in the exe~
cution of his duties as 2 member of the Jz:mgica AConsmbulaIy Force,

paragraph 3 of the Statement of Clafm is dendied.”



Paragraph 4 now reads as follows:

"The defendant denies that the plaintiff was assaulted as alleged
in paragraph 4 of the Statement of Claim or 2t all. The second
defendant will contend that on the 30/9/90 the first defendant
led a party of mcm im the Cavsliers area zmd that e numbet of

men were detaimed and that the plaintiff was not among them."

The plaintiff testified that on the 30th day of Scptember at about 1.30-
.2.00p.m. he was in a grocery shop at Golden Hill, Cavaliers, playing a "Luck
Line" machine when the policc entered and told himseclf and others to go outside
and sit down. He asked, "For what officer?” Immediatcly he asked the question

th
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police officer used his gum and hit him in thc facz. The officet left him
andé the others and returned shortly with a line of men who were holding on to
ons another in the back of Chacir pants. He turned ©o the plaintiff and said,

"You won't take order from pelice?” He then left thz scone with the men.

The plailntiff made a complaint to The Council for Human Rights and on

the lst Octobex, 1990, h: went to Dr. Patrick Robinsom who treated him for the

injuries he received.

Hopeton Smith was callzsd as a witness for the plsiptiff. He supported the
plaintiff’s case as to tho manner in which the plaintciff said he was assaulted.
He identified the policeman who hit the plaintiff as "Scorcher” and admitted
that he did not know him by any other name. He went on to say however, that
e saw when Asst. Supt. Miller hit Derrick. It was put %o him that Asst. Supt.

Miller was not in the shop and he responded by sayinmg, "A him inside the shop.”

The first defendant was called as a witness for the defence. He stated
that he was a Detective Assistant Superintendent of Police stationed at the
Spcecial Operations Division. He recalled the 30tk Sepicmber 1990 and that he
had led a party of policeman to Cavaliers im the Goldem Hill area. He further
stated that six men wers detgimed and taken to Stomy Hill Police Station and
that the plaintiff was not ons of those men. He deniled going into a grocery
shop on that date or that ke used a guﬁ to hit the plaintiff in the face. The
very first time he was ssgoimg the plaintiff was at the Revenue Court when the

matter was called up oz the 4th October, 15993,



Mr. Higgins submitted that the plaintiff had not proven that it was the
first defendant who had azssaulted him. He argued that the identity of this
defendant had not beem =2stablished because, when you cxamine the plaintiff's
evidence in chief, he had given no physical descriptiom of his alleged tort-
feasor. He further submitted that it was omly umder cross-examination that

he gave a description which wss not corrobotrated by his witness and which

bears no resemblance to ths first defendant.

Mr. Smellie counterzd this submission by saying ﬁhét in 1light of para-
graph 4 of the Amended Defeomce, the defendant was mot cntitled to raise this
issuz of idemtity becaus: im saying there is mo assault a all, it suggests thsat
the defendant was prescmt at the time and can testify as to the fact or other-

wise of such assaultg,

He further submiti:d thet it was correct te say that there was no evidence
as to a description ef the fratures of the first dofmndantbut the rccord was
quite clear that the plainciff identified him as having scen him ian Court. He
therefore submitted that thz question of identifica&ion cught not to be an issu=

iz the case.

I had the opportunity of obse;ving the witnesses as they gave their evidames
and in doing so I had to comsider the demeanour of cach witness. There have bocn
4z few discrepancics in The cvidence of the plaintiff and his witness but I mever-
theless find them to bz truthful witnesses. They hav: been very frank with the

Court and I regard them as cutright and honest witncosses.

I £find that on thc 30th September, 1990 botk ¢ho plaintiff and his witness
were at a grocery shop at Cavallors at about 1.30 %o 2,30 p.m. I alsc find that
bccause the palintiff had askoed the police officer why ke should go outside upon
baing ordered to do sco, he was struck in the face with a gun by the sald officcy

and this resulted in inmjury to his face.

The question left for me to determinme is, who was It that committed this act
of assault and battery? Mr. Higgins has submitted that the plailntiff failed to
gstablish the identity of his assailant and further that he has not proved thal

it was the first nomed defondant who assaulted him,

As I have said befors, I accept the plaintiff’s story that he was assaultad

by a police officer. Tho plaintiff did not proceed agaiast the first defendant



ac the trial. Possible reazsons exdst for this but it would not be prudent on

e e

my part to speculate. The second defendant, the Attormey Gemneral of ‘Jamaica,
is indeed the proper party against whom all actions are instituted where acts

are committed by sexrvants or agents of the Crown whilst executing their duty.

The first defendant was called however as a witnoss for the second
defendant in the case. He testified that he was vory much at Cavaliers on the
day in quesstion but he never struck the plaintﬁff. It was his evidence that
be had led a team of policemen im that district %o carry out an operation and
that at its conclusion six men were detained and taken to Stomy Hill Police
Station. He placed hims2lf at a nearby school at the time of the operatiom and

40s denied entering any shop at Cavaliers that day.

It is my view howover, and I so hold that AssisZant Superintendent Millcr
who has been erronecusly described as Senior Superimzcoot Miller in the Writ,
was in fact at ;he shop im Cavaliers om the 30th September, 1990. Im my view
ke has not beem frank with the Court. I reject his cvidence that he never
cntered the grocery shop and find that he was in fact the persom who was there
and had ordered the plaintiff ocut. I further find that he used his firearm and
struck the plaintiff iwm his face, maliciocusly and without reasonable and pro-
bable cause when he asked why he should leave the shop. I also find that he did
say to the plaintiff upon lecaving the scene with the detained men, "You won't

take order from police?’

The plaintiff has mads out a case om a balance of probabilities in my view

and is therefore entitlcdé to damages.

I shall now move om to quantify damages. I will deal firstly with General

Damages.

Dr. Patrick Robinson who saw and examined ths plaintiff said he observed
where his nose was swellen and tender. There was & laceration on the nose
bridge about 1/4" long. Both ¢yelids on the left cys were swollem and the eye
was virtually closed. Thera was a 1" laceration on the left upper eyelid and
the left eye itself was red. The wounds were dressed and he was gilven an

antitetanus injection snd antibiotics capsules.
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An x-ray of the nosz was dome and the results showad a fracture of the
nasal bones as well as some displacement of the bome fragmenmt. Dr. Robinson
was of the view that the injuries were consistent with a blunt instrument such
as a gun, being used £o imflict them. He refarred t¢hz plaintiff to the
University Hospital and had not seen him since. It was his vicw however that

he did not know of any disabilities in so far as tha injuries were concermed.

The plaintiff's cvideace revealed that he bled from the hostrils immediagcly
that he was hit. Botk his nose and left eye were cut and swollen. He had to
visit the Doctor thraoe times for treatment and he had pain in the eye and nose

whichvlasted for about on2 month.

Pain and suffering was the only head of Genaral Damages I wds addressed on.
Two cases were referred to me for consideraticm. Mr. Higgins cited Geneive

Wilborough and Hazel Turner v Ermest Redway and The Attorndy Gefieral at page

192, Vol. 2 Kham's Persomal Injury Awards. In that case the plaintiff sustainzd

- a laccration on the l2ft side of her face leaving & scar. She also had a lacera-
tion of the right cyebrow; laceration under the loft eye and a bilateral fracture
of the zygomatic archcs. She was awarded $4,800.00 for pain and suffering and

scarring on the 8th March, 1983.

Mr. Smellie cited Nevime Carr v Rederick Christie et al at page 186, Vol. 3

Khan's Persomal Injury Awards. The plaintiff in that case sustained a fractuzz
of the nasal bome with displacement. She lost ths tip of her nose and alsc
rzceived a laceration of the upper lip and bruising of the nose bridge. Om
October 7, 1989 she was awarded $30,000.00 in respect of pain and suffering.

When you take inflation inte consideration this award is now valued approximately
$109,000,00 as of May 1993. It is conceded that thc injuries in the Carr cass
are more serious having rocgard that she had lost the tip of her nose. Of coursz
a sum of $19,000.00 was also awarded for recomstructive surgery. Nevertheless,
the case ig still helpful and is a useful guide whem comsidering an award for

pain and suffering.

Mr. Higgins submitted that an award of $45,000.00 under this head would be
reasonable. Mr. Smellic on the other hand was asking for an award of $35,000.00.
I must bear in mind that the plaintiff in the instamt case sustained laceratioms

across the nose bridge and on the left upper eyslid and also 2 fracture of the nose.



His nose and left eye were swollen and he felt paim in those areas for about
one month., Im all the circumstances, it is my view therefore, that an award of

Fifty Thousand Dollars ($50,000.000) for pain and suffering would be reasomable.

I now turm to Special Damages. The fcllowing items have been proved:

a) Cost of domaged pants due to blood stains $ 160.00
b) Damaged shirt due to blood staims 30.00
c) Cost of Mcdical Report 250.00
da) Cost of X-Ray at Oxford Medical Centre 140.00
e) Cost of tramsportation to Dr. Rebimson (4 trips

at $8.00 por round trip) 32.00
£f) Cost of tramsportation to Oxford M=zdicasl Centre 10.40

g) Loss of caraings (two weeks at $250.00C per week) 500.00
The claim for cost of treatmsat by the Doctor has mot bocn proved. Special

Damages proved thereforz amount to $1,172.40.
The plaintiff is therzfore entitled to judgment as follows:

Gemeral Damages:

Pain and suffering $50,000.00 with interest thercon at the rate of 37 from

the 5th day of March, 1951 to today.

Special Damages in the sum of $1,172.40 with Intercst thereon at a rate of 37

from 30th September, 1990 teo today.

ere shall be costs to the plaintiff to be taxed If not agreed.
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