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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

!N COMMON LAW 

· SUIT NO. C.L. S-350 OF 1985 

lSETWEEN 

A N D 

A N D 

A N D 

NOEL C. SALE 
(Personal Representative Estate 
Edna Veleta Laing~ deceased) 

DUNN, COX & ORRETT 

CHRISTOPHER BOVELL 

ETHLYN NORTON 

R. M. Millingen and Mrs. Bolton for Plaintiff. 

-'I 

. '. 

PLAINTIFF 

'· ·• 

FIRST DEFENDANT 

SECOND DEFENDANT 

THIRD DEFEND.ANT 

Dr. L. Barnett and Mrs. Ingrid Mangatal-Munroe for Defendants. 

·mam, J. 

Heardg 24thp 25th. 26th Octoberp 1994 and 
7th Julz, 1995. 

By a Writ dated October 9, 1985 the ~laintiff claims damages against the 

defendants for professional negligence. 

The plaintiff is the personal representative of Estate Edna Veleta Laing 

who died on or about the 8th day of Junep 1962 and was the vendor of property known 

as 8 and 10 Gladstone Drive, Kingston 20. 

The first defendant is a firm of attorneys-at-law who acted for the plaintiff/ 

vendor. The second defendant is a partner in the first defendant's firm and the 

third defendant was employed by the first defendant as an associate. The chronicle 

of events as discloaed by the agreed bundles is as follows: 

By Memorandum of Sale made on the 9th Aprilp 1976 and prepared and executed 

by the first defendant on behalf of the plaintiff, the plaintiff agreed with one 

Sonia Allen {the purchaser) to sell to her the aforesaid property. 

On the 26th Julya 1976 the death of the plaintiff's co-executor was recorded 

on the registered titles. On the 25th Octobers 1976 the defendants were informed 

that a part of one of the buildings (building B) on the said property encroached 

on adjoining land (lot 3) by a few inches. 

On the 24th November, 1976 a transfer under the Registration of Titles Act 

was executed by the plaintiff and the purchaser. By letter dated the 25th of 

February, 1977 Milholland, Ashenheim and Stone, the mortgagee's attorneys informed 

Sonia Allen of the breach of restrictive covenant. 

) 
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On the 1st March, 1977 the first defendant requested the approval of the 

Bank of Jamaica to register the transfer. 

On the 7th March, 1977, the first defendant gave a written undertaking to 

apply for modification of the covenant within six months of completion of purchase. 

On the 26th July, 1977, Mr. Owen Laing with acerbity wrote the first defen

dant regarding the delay. In that letter he stated "some devious means are being 

taken to delay a matter that should have been collipleted a long time ago. 11 ile was 

of the view that 11this business of the lifting of a covenant •••••• should not be 

applicable in this case." He was probably right. However~ this did not spur the 

defendants to action. 

On the 24th August, 1977, the mortgageews attorneys Milholland, Ashenheim 

and Stone advised the first defendant that the mortgage was executed and requested 

all documents of good title so that they may proc~ed to register the mortgage. 

The certificates of title we.re sent to the mortgagee~s attorney3 who notified 

the first defendant of the existence of au encroachment of the building of No. 8 

Gladstone Drive onto No. 6 Gladstone Drive which was revealed to the defendants by 

their surveyorvs report as early as October, 1976. 

The defendant recalled the certificateo which the mortgagee's attorneys 

returned in Octo~er» 1977. Thereafter the defendants sought and obtained confirmation 

that an encroachment did in fact exist. The confirm.:ition of the encroachment was 

e received in a lettE:r dated June 16, 1980 from Messrs. Cooke» 1!cLarty and Associates. 

After thi~ confirmation the def endantc did nothing to remedy the breach. 

In t!ayp 1981 Mr. O. Laing wrote the defendant instructing th•:!m to cancel the sale 

and to hand over papers - see letter dat2d 29th May, 1981. 

In May» 1981 Mr. R. M. Mill~ngen wrote to the purchaser purporting to rescind 

the contract of sale. 

In June» 1981 Mr. O. Laing again wrote instructing the defendant ~o cancel 

the sale agreement and to hand over to Millingen "the rescinded sale agreement. 

and all papers dealing with the transaction immediately." 

In June 1981 the defendant wrote to Mr. Millingen informing him that they had 

advised Mr. Laing against cancellation of sale and that the purchaser would be 

entitled to specific performance. The dafendant conceded delay in tho following 

words: 
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"There is no doubt that we: have been guilty of 
an unreasonable delay in dealing with this 
matter, and Mr. Laing has •).Very ground for 
complaint. There have b~en ndcigating circum
stanc~s and a perusal of th~ file will show 
thic clearly. However~ it cannot be argued that 
the delay has not been completely unreasonable 
in all th;:, circumstances. v; 

Since June 1981 the defendants hav>! not been involved in the tn.:ll:tcr, Iu 

August 1981 ~ the plaintiff filed suit again;:;L the purchaser Sonia All1.m claiming 

inter alia rcs~ission of the agreement. One of the grounds stated was that the 

agreement had been frustrated by reason of inordinate delay. 

The defendant counterclaimed for sp~~ific performance inter alia. In June 

1984 Campbell~ J. (as he then was) gave judgment against the plaintiff~ Noel Sale. 

and decreed specific performance in favour of Miss Allen. 

In July 1985 the Court of Appeal confirmed the OrdBr for specific performance. 

By Writ of Summons dated 9th October~ 1985 the plaintiff se~ks to recover 

from the defendants Dunn, Cox and Orr~tt, Christopher Boveil aud Hise Norton 

damages "for negligence for that the dcf~r~iants who had the carriage of sale for 

premises Nos. 8 and 10 Gladstone Driv:;~ ~{i11ecL:on 10, in the parish of St. Andrew 

during the period April 1976 to June lYBl n~gligently failed to take step~ to either 

have the contract of sale completed or cancelled." 

In 1987 tho Privy Council upheld the Order. for specific performance but 

ordered that Miss Allen pay interest en tho balance of the purchaso money at a 

rate to be determined by the Court of Appeal such interest to be paid irom the 

date Miss Allen took possession of the prop•;z-ty ao purchaser thereof. 

In June 1989 Downer, J. (as he then was) determined the datG of poosession 

to be the 30th July 1976 and awarded interect of 16% on the balance of the 

purchase price from that date to the 29th Fouruary, 1988 (the date of h~aring). 

Between 1989 and 1991 costs in the various courts were taxed and there was 

further litigation. In particular an application was made to increase the interest 

from 16 % to 40%. This was refused by Ellie, J. There was also a dispute 

between sale and hiss Allen as to the rate of exchange that the costs ordered by 

the Privy Council should be paid. Wolfa~ J. as he then wasi ruled in tavcu~ of 

Miss Allen. In February 1992 a motion for l~avc to appeal Justice Wclt~vs order 

was dismissed with costs against the plaintiff (sale). 

... 'J. ~- , l ,.., ·!'-' <·· . 
1.·.J 
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In February 1992 Accounts taken by th~ Registrar disclosed th~t Sale owed 

Miss Allen $65p633.96. In March and April 1952 application made by the plaintiff 

for leave to appeal were dismissed by th.~ Court of Appeal. The lat~r application. 

was described by Rowe P. as an abuse of the porcess of the Court. 

On th.a 23rd April~ 1992 Nr. Millinz;e"l\ a t: torn<::y for the plaintiff No.:;l Sale 

submitted the titles and regictrablc transgar and act last the titl~s wer~ regis-

tered in Miss Allenvs nam~. In the end the balance of the purchase price was 

completely swallowed up by the costs awarded in favour of Miss Allen. This fact 

no doubt has prompted the instant case. 

The Plaintiffvo Caoe 

Mr. Millingeu submitted that the Court 11 chould avoid bei1tg bogg~d down with 

legal jargonp legal nicetiesp legal labels~ legal pigeon holes •••• and look at 

this matter as mismanagement in the carriag(; of sale" which he submitted was 11utterly 

gross, disastrous a:id shocking.n 

The Particulars of Negligence as per paragraph 14 of the amended State.m2nt 

of Claim are: 

(1) Failing to exercis~ <lu~ care and skill iu 

drafting and preparation of the memorandum 

of sale. 

(2) Failing to mak~ any or any adequate provision 

ther0in of a right or power to cancel or 

rescind the said 3ale cgrecment in the event 

that the plaintiff should find himsolf unable 

to remove or comply wi·:·:h objection or requisi

tion the said purchasoL should take or make to 

in the plaintiff's title to the aaid property. 

(3) Failing to take any or any adequate steps to 

complete or cancel the said sale agreement with~ 

in a reasonable timP- or at allo 

(4) Failing to display or to excrcis~ that profe3-

sional skill and k11owledgt! in not recognising 

that where a building or a portion thereof en~ 

croaches on adjoining land within the ownership 

or is comprised in the registered titlo of a 

third person such an encroachment is an irre

movable defect in titlG. 
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(5) Failing to serve on the purchaser a notic~ 

making time of the :)SSett'!C of the contract 

of sale in view of th~ fact that the pur

chaser had accept~d tit.A.c 011 the 7th Harch, 

1977. 

(6) iailing to comply with th8 request of the 

purchaser to forwc>.rd to i1ilhollaud the 

documents of good titk to enable the pur

chaser to proceed to i::0gi;Jter the mortgage 

on the und1.?rtaki11g co p~y the an.runt of $30,000 

on th~ registration th~raof. 

Particulars of Negligence of Second c;.nrl Thirr'' DHfondants 

(1) By adopting, acting on$ continuing and 

contributing to joi!ltly and severally 

the acts and omission::: of the F'irst Defen

dant set out above at it~mG (1) to (6) and 

particularly 

(?.) Failing to apprecL~ t•.\ that the title 

documents produced ha.i proved satisfactory 

to the mortgagecqG Attoru::!ys with the 

exception of ref,~t.'<::EC·~ to covenant No. 8 

that the trifling d·~.i:·:..::t of the encroachment 

had been waived and m.1 the undertaking being 

given, th~ title was acc,~ptcdo 

The Memorandum of Sal;; 

Mr. Ivlilling>.m rs complaint was that th:.:: Hemorandum of Sale did not give-: 

adequate protoction to the vendor. He r~ferred to paragraph 2 of th,~ particulars 

of negligence and contended that failure to have a clause as indicai:c:;cl th:::x.-.:dn is 

negligence and that it is because of thi': failure why thl: plaintiff suf f or"d 

damageso Tha agreement is reproduced b~low~ 

v:Made this 9th day of April:; 1976 

VENDOR 

PURCHASER 

PROPERTY 
SOLD 

LG REED 
SALE PlUCE 

NOEL COtJRTNAY SALE of Vancouver, B:i<.I'l'lSH COLUMBIA, 
CANADA. 

SONIA AI.LEN of i.~o. 8 Gladstone Driv0, St. Andrew 
Chemist. 

NOS. 8 AND !, 0 GLADSTONE DRIVE, ST. ANDR.E..~·1 

FORTY Tt10USAI!D DOLLARS (J/ui1AICAN) - (J$40,00GoOO) 

. .. :. !-1 . . .. 3 · 



PAYABLE 
DEPOSIT 

INCUMBRANCES ) 
RESERVATIONS ) 
RESTRICTIONS ) 
Al'oll>/OR EASEMENTS ) 

POSSESSION 

TITLE 

INSURANCE ) 

PREMIUM ) 
TAXES AND ) 
WATER RATES ) 

SPECIAL ) 
CONDITION ) 
IF ANY ) 

i.J 

$8 ,000.00 BALANCE on the 31st c!ay of .t~ay p 1976 
to be paid to .Hessrs. Dunn, Cox & Orxett~ th£ 
Attorneys~at-Law for the Vendor at No. h/.J Duke 
Streetp Kingston. Immediately upon such payment 
the Vendor will exr:cutc a Transfer to the rur·~ 
chaser and lodge the same for registration. On 
failure of payment (in whole or in part) at the 
time spe~ified~ as to which time is of the essence 
of the contrD.c~ p the deposit shall be forfr:ited 
to the Vmdoi: who may by notice S€:ltt by pest to 
the Furchas::!r at the above address canc8l thio 
contract -:.J"ithout previously t1::ndering t:cJ th'~ Pur
chaser a tra11sf ;.:r or other acsurance. 

AS ENDORSED ON CERTIFICATE OF TITLE. 

On payment in full of purchase money and proportion 
of costc payaLle by Purchaser. 

Under Rcgie~:c.ilion of Titles Law. 'rram:fer to be 
prepared ;,y V·3udor' s Attorneys-at-Law ::md the Pur
chaser shall pay half the: costs of S.:ime (S1.::al0. of 
Incorpor~ t8<l Law Society of Jamaica) aud of Stamp 
and RegistrP..tion fees and fee on new C!::Ltiij.cate 
of Title (it any). 

To be apportioned up to date of possessi::m. 

SUBJECT T0 'il~E APPkOVAI. OF THE EXCllANGE CONTROL 
AUTHORITY~ BANK OF JAMAICA. 

Signed by the Vendor in the presence of : ~ Noel C. Sale 
F N Parish 
Agent 

Signed by the Purchaser in the presence o:Z i -· P Sonia Allsn 
F N Parish 
Attorney-at-Law 11 

Mr. Trevor DeLeon an attorney-at-law atld a partner in thu law fin!l of Nunes. 

Scholefield & Company and who has aboui: 30 y ·.;ars experience in conveyancing was 

called as a witncns by the Defence. He t ;: stificd that the form of th::-: above agrct.!-

ment would in the 1970 9 s bt:! appropriate . Tha ::!Ssential.:i~ he said~ at·e thc..:.-e . H:? 

said that a prud-:mt conveyancer in draftinc; ;:;. agreement for ~ale of land would not 

necessarily insert any claus~~ providing for th .. ~ cancellation of the contract P in 

the event that the vendor should not be ab1':=! to comply with any rcquin~d Of l the 

purchaser should make. 

The practitioner h-3 said would be in.O.ucnccd by thu system of lam1 :r~gistration 

t. ..... . ~ • :.. r ' t, "'·. ; .: • H : '. ~ .. .:..~ , . : . . ~ :~ r ;r ~ . J:-• - ~ .~. ; Y·. I •: ., • ; •.· :. ~. ,• ' '" r.- .... ~! :; :' c _1:·: 
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as to how he drafts an agreement of 
, 

SaJ.:. o In Jamaica ~here land r~gi3tration 

is governed by the Torrens system, thingo aff-::; .. ting title are shown oI' th"" title, 

with a few exceptions. There is no prescrib~d set: form. The Conv:.:.:yancins 

Committee, he sta ted5 has not prescribed a.ny general conditions of sale. It is 

Mr. DcLeon's evidence that the vendor waG adequately prot~cted. The p l aiutiff did 

not attempt to r ,~futc the evidence of Nr. DcLeon. I cannot on the evidonct~ before 

find that the first defendant was naglig~nt iu drafting the agreement of ~ale. 

Failing to Taku Steps to Compl~te or Cancel the Sale Agreement 

Particulare 4 and 6 may be conveniently dealt with under this head. The 

date for completion was set for the 3lat hay~ 1976 approximately Sil~ w~ekll after 

the signing of the agreement of sale. Th<.?!::: followed a long delay. 1'hc plaintiff 

was not abl~ to make title to the property b0caus~ the death of his co-executor 

had not been r~corded in the register. Thie was not done until 26th July~ 1976. 

The stipulation as to time being of the P. ;O} c,.-,nce was waived by common con:::e:::it and 

no alternative crnriplc.:tion date was fixed. 

The chronicle of events and tho corr~cpondcnc,;_ in the agreed bundleG clearly 

establish that th,~ sale transaction coulti h .::.v•1 been complet~d soon af ::. •:.:c Auguet$ 

1977 when the titles were submitted to the mo~tgag~~s. This was not don~ because 

of the problem in relation to the restr:j_ctiw. covenants. It 00cm£ to me ~.hat the 

first defeudant misconstrued the effect ~f tho restrictiVI:! covenants. They thought 

the breaches of thGsc cover..ants had to b~ <.;orrccted and became pr.~·-occupicd in 

addressing the abatement of these brcachw~. In respect of one cov~nant thGy gave 

an undertaking to hav.:; it modified. This wac satisfactory. In respoct of the 

other they considered three possibilitics-re•u0ving the offending bul ldiug or pur-

chasing the strip of land or providing a d.:;claration. 

This approach se1.::med to have beeti s1~pportcd by Campbell, J. {as hl~ thun was) 

who held that either the vendor should have thz of fending building d ;~moliohed or 

the purchaser would be entitled at the expense of the vendor to de~olish the 

building to clear the defect in the titL:. Th~ Court of Appeal was iiso::ncwhat 

concerned with the· order to demolish. n 

The Privy Council found the encroachmeut to bt! de minimis and that '1a:1y claim 

by an adjoining owner for breach of their rcotriction must long since heve been 

statute barred ••• if any such claim ::!Ver subsisted. 11 
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Thus the defendants had taken an i ·Jcorrect view of the law and because of 

this mistake they fciiled to take steps to coJ;1plete the sale agreemeI"tt. Hr. 

Millingen was rather strident in his submission. He described the condu~t of the 

defendants as 11unthinking 9 unprofessioUQl, careless and shocking." 

He submitted that the defendantc were fully aware of all the f acta but having 

convinced thamselvea erroneously that they had no way out they allowed tim~ to ~un 

on and on indefinitely. He argued thet the letter of the 1st Yi.arch~ 1978 written 

by the third de£cndant9 Miss Norton, in which she statc.d that "the xnortiagce wished 

the Titles to b"' in order11 d~ceivcd ev·;ryonc concerned and "szt the mi::;chi-:: t a foot. 11 

It was thia false statement he said which rcaultcd in "long delay in Lomplction~ 

mis-managem.ant and blunders. 11 The defendar.t;.;; he contended wer~ in breach of their 

duty of care having failed to exercise pr ofessional skill and care. 

Dr. Barnett on the other hand submii: tcd that this was a.n error o~ law .. a 

mistake as to a legal problem and it5 aol~tion. This$ he argued is nJ t nc6ligenc~. 

He contended that the principle is dcmonctramd in this case in so f.<:1r RS c:i:iimmt 

judges treated the ~ncroachment as a breach of covenant. 

I agre~ with Dr. Barnatt that an ho!lcst mistake of tha law is uot rn;gligencc. 

The solicitor 0 s duty to his client 11 is one. to exercise reasonable care! and skill 

rather than to warrant that his work will be Guccessful~ negligence will r,ot be 

established merely bacause of incorrect advice on a disputed point of law. Neithzr 

will there b·a liability if advice is sutce:quently rendered incorrect b7 judicie.l 

decisious on the point" - see Professional Nc.:gligonc(; by Dugdale an.I Stan.ton p. 282. 

HowevP.r Mr. Bovell~ the second defendant» in his letter already r~f~rrcd to 

admitted that there has bcl;!n ';unr.casonabL! <lolay11 by t..he d·Aendants in completing 

the transaction. It would seem to me that an attorn:::-y-at-law i.11ll.Y b·: liabl(! for 

expenses occasioned by undue delay. 

The question as to how far the dafc\lda:o.ts !nay b~ liable in negligence for 

unreasonable delay must therefore be a.d<lrosz,~d. In this regard 1 must confess some 

difficulty in und..;rstanding the submiss:.l.onr.: of Mr. Millingen. He coci.t•·~hds that the 

plaintiff has no claim against the def8ndant:s for int.:!rc:::::t. Interest on the unpaid 

balance of the purchase price is a matter ·tJ-::i:wcen vendor and purchascrp b~ ::mbmitted. 

This case, ho emphasised is between a cli•::.11·•: a'1.d his attorney-at-law whcr<..1 th~ 

latter is su~d in uegligence for damages. 
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The plaint:i.ff ~s claim~ he argut!ds ic :fot the present market 1Jalu~ n:C the.: 

$40~000 less the $40~000.00~ that ics the difference in mark~t price at th(· date 

of judgmt!nt and the contract price. nThe ; ,1i~ssure of the lose in damag:::r must be» 

the diff erencc between the relative purchasing pow~rs of tho money at the dr.tt.e 

when the performance should have been complL!tC:d and now o:: 1981 9 
11 h'=! anscrtcd. 

As I understand it ~r. Milling2n is soying that the plaintiff is entitled 

to the capital increase over the aforemantion~d period. tiut this cannot be. All 
to 

the courts up/th~ Privy Council held thot t:hr: purchaser was entitled to opec!fic 

performanc'<!. And as Dr. Barnett submitt:~.;d ~ if the purchaser is cntitl...;-i tc Cpl;cific 

perf ormanca then the moment the agreement is signed the purchaser bcco~~c the 

equitable own~r an:l all capitEil increaces belong to the purchacc:r and of cource th.:: 

purchaser suffers all decreases - see The Law relating to the Sal~ cf I.and .,. 

Voumard 2nd Edition at pages 97~99. Thr; pl<1intiff has not shown the.;: ::t:J c rt::!sult 

of the delay in cmnpletir1g th1::: transa•:t:.i.un the plaintiff has incurr~d '"!XP«~nscs and 

suff~red the dam~.g , ::. s claimed iu the am..:ndGcl statement of claim. Th:; pi.'.lint if f ~ s 

loss is measurable by tho appropriate ir.1.tcr ::;ot on the: balance of the purchnse price. 

Fallure to Cancol 

The thr..:?e Courts i.e. the Suprc::n~ Court~ the Court of AppE-;il aud the Privy 

Councilg held that on the established fe.cto the vendor had no right of r c:::;cission 

because the purchase r was not at fault. Tho courts alco held that the cnc~oachmcnt 

was not an irr1.~.novable d<? f~ct in titl1.;;:. T~c udvicl.! the defendants g;w~ th~ plain-

tiff against t.:iking steps to rescind w.:is r:tght. Such action on tho pRrt o f t he 

plaintiff would m~ke him liable to an ord~r for specific performance auJ dru.nages. 

Indeed this was the result of litigation purcued by the plaintiff un th8 advice of 

Mr. Millingen. 

Failing to Serve on the Purchaser a Notice: 
making Time of the Essence of the C01itract 
of Sale 

The doclllilentary avidencc before fil(.! cl,~arly indicates that the d~lay wa~• not 

the fault of the purchaGer. 

As I und1~rstand it, where time wau !1.0t o:riginally of tha e:::iscnce: of the 

contract or h~ving originally been sog it h.oid ceased to beg and the:r:.i had neon gruat 

delay, the party not in default may sei-V8 upon the other party a notic~ requiring 

him to perform the required act within a reasonable time to be specified in the notic~ • 

... , ... i Li .. ~"': · 
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Th.s fira~ d ;} fendant could not h!lv~ ::ervcd such a not!.ce on th.:: pucchas<;r 

since the purchaGc::.:- waG not at fault .-md was r.ot the one guilty of culp:il>l(: delay. 

Indeed as already stated it was the d~for:dant~ p the then uttorney~ f or th'~ plain

tiff p whom the plaintiff castir;.:it(:!d for d•~ lay . This nvcrmcnt is wholly '"' iscon

ceived and must fail. 

Conclusion 

On the C$tablished facts and o .. thG b'12is of the decisions of t:ne ti1i:cc 

courts one can say with conf idcnce that the only int.?rest the pl;:: inti.f :'.: h'\d i n the 

specifically enforce~bl~ and indeed ,E·!forc ;;;i~ -::ontract of sale w::i.s in l ~C"·- .i.Vihg 

the balance of the purchase pric~. 

The plaintiff was kept out of hie l'iO'i:i.2 Y by the unreason:ible dr~lay 01< the 

part of th~ defendants and was thus .::;;ntitled to interest on tlw unpaid bnLmcc 

(see the juc!g:::l(!iTl: of the Privy Council). 

The plaint:Lff was credited with such 1nt12r(.:st from Julj P 1976 to i'':.:i..)Jcuary p 

1583. The dcfond:mts ceau~d to rep:reS>::i.tt th:, plaintiff in June 198L '~h:' ~xpenses 

incurred in litigatior1 from June 1931 cm.1_-;t the refore ~"' attributc<l ot the delay 

in completion by th~ defendants. 

Therefors having received the int0r~ot for the period stntcd abov~$ no loss 

has been suf fared by th<: plaintiff ac a r .:.:cult of th<.~ de fondant vs dr~lay. Accordingly 

the plaintiff has failed to prove his c~se. 

Judg..-.nen.t for the defendantc with co~ts to be truced if not agreed. 


