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IN THE COURTY OF A4PPELL

SUPREME COURT CIVIL APPEAL NO: 87/89

BFEFCRE: The Hon. Mr. Juscice Cairey, J.4.
The Bon. liv. Justice Campbell, J.i4.
The dHon, Mr. Justice Forte, J.Q.

UETVEEH RiCHIHD SLLM 15T DEPERDART/ALPPELLANT
CLUB CARIBBELN LTD 28D DEFENDANT/LPPELLANT
AN D SUNDiVERS JiMAICA LTD 18T PLAINTIFF/RESPONDENT
CRLIG LARSEH 2ND PLALINTIFF/RESPONDENT

Br. Lloyd G. Barnebt & John W. VasSell .for Aappellants

Dennis Goffu & Dotglas Leys for Respondents

December 19 & 20, 1989 & March 12,1990

CLHPBELL, J.&.3

The responuents issued a writ against the appellancs
on august =3, 1909 cnoorscd generzlly, so far as relevant as

hereundenr

i+ The plaintiifs clasiwm against che

- Lefoendancs - specaific peiformance

of an oral agreement made on or
about November 1985 and

subsequontly acted upon by the
plaincitfs for the sale and Lransfer
¢f whares in Sunuivers Jamaica
Limited.

3. An injuncuion restraining the
Defendants, from acting in breach
of the contract by sceking or
attumpting co remove che fivst

Cnamed plaintiff from the defoendants’
promises.,” :

Ho Statemeni of Claim was filed settiny out the facts

cn which the above neral endorsement is predicated. OCOn thg

face ¢f the aforesaid endorsement a breach of the oral agree-—

menu allegedly entered inte in Wovember 138t for the sale and
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transfer of shuares prima facie provides no factuul basis for
the injunction sought which is to restrain the defendénts |
from the rightful use of cheir premises to the exclusion of
the plaintiffs, unless the latter can show some proprietary .
right or iﬁturest in.the'premises,
Uotwithstandiny the absence of a basis in the writ
for the injunction sought, an epplication for an eXparte interim
injunction wus made on the same uate-as the Writ. Stubsequently,
an inter partieg interim injunciion wasg sought and the facts in

support of these applicaticns are stated in affidavite of

—

i8. Busan Clave a dircctoer con behalf of SunGivers Jamaica Limited
while the facts in opposition to Lhe grant of the interim
injuncticn are stated principally in the affidavit of Mr. Salm,
Chairman, on behalf of Club Caribhean Limited. it is exclusive-
ly on tiic buasis of the facts deposed by Ms. Susan Clare
together with such facts in the affidavit of Salm as are admitted
e¢:ther by Ms. Clare, 3alm or both that the justification for an
interim injunction, 2pplying accepted principles; must be
sought.,
The subslence of the affidavits subnicted 1n evidence

on behalf of Suntiivers Jamaicas Limited (bereafter dalled
Sund.vers) is thavy
lal  Sundivers bos been Lhe watersporis R

concessionaize for Club Caribbean

Lid at their Club Zaribbean hotel

since 1881, sundivers had a

licence to use the hotel as a base

for operating the concession.
{b) oUn June 24, 158§ Sunuivers was

hotified in writing of the appoint-

ment by Club Caribbeun Ltd of

LBorizonte #.G. of Switzerland as

managers of Club Cavibbean hotel

and that Lhe new management was

minded to discontinue the seivices

cf Sundivers as concessionaires. -
Consequent on this noctification,



{c)
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Sundivers was given notice oun the
same dabe and in the same '
comununication that its concession
would determine on Wovember 34,
1988. Sundivers apparently
accepted this notice as validly
determining its concession and
accordingly commenced arrangements
for relocating its activities.

In oy abour Rovember 1988

Richard salm who was the majoiity
sharcholder in Club Caribbean Litd
approached Sundivexs with 'a new
proposal for & new contract’
beiween Bundivers and Club
Caribpean Ltd,

Sundivers and Club CGLribbean Lid
negotioted and subsaguently agree-
meni: was reached that -

(i) Richard salm aciing for
Club Cariblean Ltd would
purchase from Craig Larsen
50% of the latter's
shareholding in Sundivers.

(i1} The purchase price was

U.S. $100,0U0.60 but there
was roeseivation by

Me Susan Clare about the
share purchase which was
resolved at a meeting in
Las Vegas in February, 1989,
In March, 198% they further
agreed that tvhe firsd
defendant (Salm) should
malc a dovnpoyment and

- thereaftce: make monthly
instalmenvs of Ten Thousand
United &iates Dollars

{(U.5. 31¢,000.400).

{iii) Sundivers would continue to
operate the wateosporis
concession at Club Caribbean
hotel on a year to year basis
as before,

tiv} The finuncial management and
structure of Sundivers would
remain unchanged,

(v) Richard Sulm was Lo contacte
Sundiver's attorneys-at-law
for the latter to reduce the
abovenientioned agreeient into
writing. '




that:
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Richard Salm submitted to the
attorneys-at-law of Sundivers

in May 1989% terms and conditions
for the preparation of the
wiritten agreement which were

- different from the terms and

conditions previocusly agrecd
upecn. Richard Salm was advised
that the terms and conditions
submitted by him Jdiffered from
those orally agreed. His
response was that no final
agreement had been or was likely
to be concluded, therefcre
sundivers was reguired to cease
operation and to remove 1its
assets and personnel frowm the
premises on or before June 34,
1389.

Iin substance Lhe affidevit of Nichard Salm states

Sundiveis was granied a concession
in 1Y81L to operate watersports at
Club Caribbean hotel for which it
was given space in the hotel
premises for office and to store
eyuipment,

Club Caribbean Ltd signed a manage-
ment, agreement- with Horxizonte in
June 1988 under which the laitter
would assume full manayerial ano
operational control of the hotel
including the selection of water-
spoiLis operatvors. This ainter alia

necessikrated the tormination of the

arrangements with Sundivers which
was done by leiter dgated 24th June,
1988.

in ticvember 19688 he submitted
proposal to Sundivers through its
Chairman Craig Larsen in Toronto;
Canadn «hich involved -

—
1=
—

accuisition of 50% of
shares in Jundivers at
a price of U.L.
$100,000.00;

(ii) control of sScaff of
Sundivers through
borizente and access by
tne latier to Sundivers
hooks and accounts.

{ii1i) Submission of the above
proposals, if approved

by Sundivers. for final
approval of Horizonte with
such added condivions as
Horizonte may consicex



ot

-5

prudent, as providing the
basis on which the latter
would engage Sundivers as
concessionaries.

4. Craig Larsen approved the proposal
but Ms, Susan Clare had reservation
necessitating a further meeting in
Las Vegas in Febiruary 1989 at which
she appeared to be in agreement.

(%2
-

In or about May 1989 he submitted to
the attorneys-at-law of bLundivers,
documents incorporating the proposals
after having consulted with Horizonte
and incorporated Lhe further condi-
tions of the latter. Sundivers has
rejected the contenis of the
documents as constituting a departure
from what was orally agieed upon.

. There was never at any time a
concluded agreement. ‘They were still
at the negotiation stage when the
proposals were withdrawn and Sundivers
who had until then, been permitted to
operate on a month by mnenth basis
notwithstanding the termination of its
concession was given reasonable time
to vacate,

The learned trial judge in granting ithe interim .
injunction sought by the respondents found as a fact that
there was a contract as claimed by them. He further found
that the contruct had a commencement date evidenced by an
exhibit to Salw's affidavit capuioned "Proposed corpurate
structure of Sundivers Companies 'Rs3*“ He also found that

the right sought Lo be protected was not lacking in clarity as

the duration of the contract had alsc been fired in the
abovenentioned exhibit.
The learned trial judge concluded on the issue of

the contract in these words.
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®*'Ils there a contract as: the Plaintiff
centends?  The evidence reveals that
the constituent parts are present.
There is the offer to purchase made
by the Defendants. - There is the

- acceptance by the Plaintiffs and then
there is the consideration of U.S.
$100,000.00 with a monthly instalment
peil annum - both' parties ad idem on
this'. 2As to whether che contract is
void, voidable or illegal are all
guestions which nust be resolved at
the trial. I am therefore setisfied

" that there is a serious guestion to
be triea.” - :

4 further fﬁct_foun& by the learned trial judye
which constitmtéﬂ_a-part of the totallty:of the evidence on
which he exercised his discretion in granting the inteiim
injunction was that the notice given to the respendents to
give up the premises was invalid being unreasonably short
because the prehises was being used for cémmercial purposes
and should therefore attxact.a'year's notice,

- On appeal before us, wany grounds of appeal were
cunvassed some of which it is nol necessary teo particularisr -,
cthers are stated hereunder:

- "(a) the learned judge erred in law and
on the facis in holding that any
valid contractual right had been
alleged by the respondent:

{b) the lcarned judge erred in law in
helding that there was any serious
issuus to be tried on the material
disclosed to him or that the issues
roised were such that they conld not
be proparly determined on the
hearing of the said Summons:

(c) the learned judge erred in law and
oen the facts in not finding that
the balance of convenicnce was
against the making of the said order:

(4) the learned judge errved in law in
making an order whicii had the cffect
of enforcing an agreement for a
pericd of time which could or was
likely to exceed the Guration fixed
by iis own terms,"
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The gist of Dr. Barnett's subnission relative tu the
first two of the above groﬁﬁ&s is that therfacLual situation
disclosed in the affidavits:of Ms. Susan Clare was that the
old concession had admittedly énded} bﬁt that & new concession
had been agreed upon as an'integrél part of the oral
agyreenent concluded in Novémbéf 1968. However, he submitted,
since the sale and tcansfer of shares to Club Caribbeaﬁ Ltd
was the foundation of and théiefore indispéusable to the grant
of the new concession, no such new concuession cou}d be granted
until at the least, thuere was a concluded agreément for the
sale and itransfer of the said shares. The evidence before the
tourtc in the affidaviis of Ms. 5usén Clare did not eétablish
that any such oral agiecement was readhed in lovember 1988.
Further, certain statutory precondiiions for a valid contract
for the sale and transfer of shares had not been complicd with.
To the contrary Pig . Goffe"submitted that all material facts
were before the court to enable the 1eaxneé.triél judge to
exercise his discretion which he had cbrrectlj exercised.

We think Dr. Darnett's submission particularly with
regard to che emergence of o conﬁract nag considéfable merit.
Ms. Susan Clare in answer to galm's affidévit that she had
reservation c¢n his proposal foy acquisition of shares in
sundivers as she d@id not trust Salm, depused thus:

"in Pebruary 1989 because of certain
reservations I had about the lst
befendant (Salm) we met in Las Vegas
and the Fluintiffs and the Defendants
again confirmed ihe agrecment."

This in ou. view prima facie can only mean that as
late as Februury 1959 ﬁo definitive agreement had been reached.
This doubtlessly explains why the manner of payment for the

shares was only agreed upon in March, 1989.
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We think the learned trial judge erred on the facts
in not discerning that on the affiday;t_evidence, which was all
that he had before him to support the claim in the writ, there
was no oral agreement in exiutence in Novgmber, 1948 in
consequence of which no rights then existed capable of being
enforced by specific performance andforrprotected by interim
injunction. We think the error inte which the learned judge
fell, vwos due to his initial error 1in using the appellants'
exhibit "Rks3" abouve, as providing evidence of the commencement
date of the contract nawmely July 1989 when in facc "Rs3"was
the proposal which the respondents rejected as being different
from ﬁh& oral terms previously agreed. The learned trial judge
in erroneously usingk“Rs3" above'as he did, overlooked the fact
that what he had before him was a claim that there were rights
flowing from an agreement reached in dNovember 1988, and not
July 1989 which were in need of protection. There being
plainly no cdﬁtract subsisting at che date as claimed in the
writ, no interim injunction could properly issue in preservation
of righté Ltherefurom which did not exist,

s regards the other two grounds of appeal listed
above, they related to the balance of convenience. Dr. Barnett
submitted that even if a new contract had been established on
the eﬁidencu, it did not confer any pxoprietary interest on
Sundiveis in the nppellants‘ properiy. On Sundivers own
admission it had a concession under the new contract from year
to year. This implied that the:cuncessbm1couId be terminated
within the year. Dr. Sarneti further submitted that the
learned judge must have been greualtly influenced by the
erroneous view thuat the notice which was given terminating the
original concession Qas invalid hence the old concession which
had existed since 1981 was still operative and ought to be

protected. Tn any case, he submitted, the nature of the
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concession necessitated such close co-cperation and interfacing
of the staff of Sundivers and the appellants that‘ﬁhe grant of
an'intefim injunction would, contrary to principles on which

a court of eGuily operstes, compel the appellants and Sundivers
to continue intimate personal relaticuships notwithstanding the
objetion of the appellants and Horizonie to Sundivers'
presence on their premiées and of the latter continuing to act
as th:iir agents in implementinc watersporits activities.

Finally he cubmitted that monetoiy compensation was adeguatie
and easily ascertainable in the event of success by the
respondents.

We consiuered that these submissions were well-founded
on the facts and were not fairly and squarely met by Mr. Goffe
who relied more on the reputation of Lundivers which he
submitted had been huilt up over the years'and which would be
irreparably damaged and for which danmage, no adequate’ compensa-
tion could be assessed. In our view the reputation built up was
a personal one which Sundivers could take with it wherever it
relocated and it is not readily apparent liow such réputation could
be'damaged wmerely because 1v was operating from a Giffereént
leeation ihan Club Caribbean Hotdl.

LN our view, the very close intér-personal relationships
between Sundivers and Club Cariibean Ltd/Horizonte which the
successful and profiteble operation of ihe cuhtes;ion admitiedly
demanded, made it undesirable te enforce the alleged cuncession
by interim injunceion pending trial. In this regard

Evane HMarshall & Co. Ltd v. Bertola S.L. (1973) 1 #ll E.R. 992

relicd on by Mr. Gofife did not'ﬁiove helpful because in that
case the court was Gealing with a plalhtiff”whose sole
distfibﬁtbr—ship agency in England of the defencants "Bertola
Isherr§“ had been term’ nated at a time when it had fourteen

years mcr: Lo run and atter the plaintiff had expended about

LEN
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half a millicn pounds in building up the name for “Bertola.
Sherry"” in.EngLand. The goodwill built up by the plaintiff
at his business premises and his trade reputation relative to
this Bertola product was in danger of being .irretrievably
lost with thc termination of the distributorship'ﬁéreement,u
which had been operated satisfactorily for the past twenty
year:, and, as earlier statcd haq.some fourtegn years more Lo
run. The damage was incalculable in woney. The balance. of
convenience cleurly dictuted th;t the status guo shculd be |
preserved pendGing trial.

+h the present case. however‘ as earlier stated,
_the reputaticn of Sundivers fors goud service in providing
watersports is not being taken from them, secondly, the
concessicn which it alleges has been newly created is from
year to y2ar and needruﬁ:extenq beyond a year, it is thus a
shoit term licence, the compensation for the services rendererd
is fixed and calculable because Sundivers asserts that the
operation was to be as before. To the contrary_the |
inconvenience to Club Caribbean Lid of having Sundivers
continuing to opecrate on the premises of the former as their
agent when there no longer existed between them any mutual
trust or willingness to interface and co~operate is obvious
#.d weighed heavily in favour o7 the interim injunction being
refused.

We were of the view thiat the learned judge did not
~consider fully the above facts which were in evidence but
instaad cogaidered and,exérciééﬁ Iiis discretion ;ﬁ‘facté which
were not_and cpuld not_bg relied on by the respondents namely,

the invilidity of the notice given,to,Sundivers terminating
the cencession agureement. 1In this he was clearly wrong, and

LA
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Sundivers did not complﬁin that the written notice given in
June 1988 limited to expire on 30th November 1988 was invalid.
it accepted it as valid but asserted that a new oral agreement
iad been reached in November 1988 granting a new concession
which it was seeking to protect by injunction.

It was for the above reasons that we alléwed the

appeal on December 20, 1989 and set aside the order of interim

injunction.

CLREY, J.4.

I agree.

FORTE, J.a.

I agree



