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COR: THE HON. MR. JUSTICENCAREY, JSJA.
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HOR. MR. JUSTICE WOLFE, J.A. (AG.)

‘BETWEER WESLEY SaMPSON PLAINTIFF /APPELLANT -
L H D AIR JRMAICA LIMITED DEFENDAHT/RESPONDENT

Berthan Macaulay,_gac & Miss Portia Nicholscn

for Appellant

Dr. L.G. Barnett & Miss Leila Parker for

Respondents (e

18th, 19th, 20th May, & 15th June, 1992

CAREY, J.&.

This is an appeal against an order of Thecbalds, J.,
dated 5th Wovember, 1891 refusing to set aside an ex parte order
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by R.8. Harvison, J. {hg.) who granted

thie respondent leave to apply for certicrari to guash an award by

the Lndustrial Disputes Tribunal in favour of the appellant. The
tribunal founa that the appellant was unjustifiably dismissed by

his employers, Ailr Jamaica Limited, and awarded as follows:

o~
Ly

Mr. Sazmpson be reinstated

without loss of pay, l.e. from
4.5.85

(21} that he be paid his szlary and
suchh allowances ag nay be due
to him as from the lst Scrober,
i8sg.*™

The appellant submitted one ground of zppeal, which was
in the Ifollowing form:

“The learned trial judgs complecely
misgsed the point in ground C cf the
motion datec 5th Hovember, 19%1 which
Was

‘that no errocr of law is alleged

on the face of the award impugned ]

or in the proceedings leading thereto.”
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This ground is startling in its simplicity if the manner in which
Me, tlacaulay, $.C. initially put his argument is any way te judge.
fza contendaed that the judge was entitled Lo lock only on the terms
CI the 2ward as recited akove, to discover the error on the face

of the awacrd. Those two sentences disclosed no 2rror on its face,

he said. iIn the result there could be ne basis for the grant of
leave for certiorari. He zlso argued that no error of law was

alleged in the grounds of ithe application for certiorari, on the
footing that no particulaxs of the basis of c¢rror were provided.

{1} +the decision of the Tribunal is
arbitrary and capricious, and
ne reasonable Tribunal cculd
pessikly have arrived at such a
cdecision in the circumstances
of the case:

{ii) the tribunal failed to take

into nccount relevant considera-—
cions and/or gave undue weight
to irrelevant considerations:

{11i} the Tribunal crred in law and/or
actaed 1n excess oy abuss of its
jurisdiction in making an Award
wiich 1s whoily unsupported by

tire Tribunal erred in law in
helding that the fact that
Hr. sSampson was or claimed chat
ne acted as an officer of
Jamailca Pilots' As: i

znd/or that he had not been
given an opportunitcy o =“pltiﬂ
his position maa& his dismissal

28 wo lack of particularity, I would have thought these
grounds arc &s. precise and clear as can be. They are, in my view,
unexcepticnable because the respondent would have more tham adequate
novice of the case he must be prepared to mest. They appear in any

raputable DOOK of precedents: see Alkins Court Forms [Second Bdition!

further condescensions could be incliuded without setting out the
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arguments in suppcert of the respective grounds The casges

Tapiin v. Taplin [1883: 13 P.D. 1466 and Murfett v. Smith {1857 ]

b.

12 P.B. 1l¢, relied upon by counsel,; were unhelpful, Both cases
Were concerned with grounds of appeal which allege misdirection.
In those cases, by order EEXIX ., 3 R.E.C. particulars, where mis-

diveciion is alleged, must be given. But for the eminence of

counsel, i would have thought this point guite unarguable.
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ies e guash error of law on the face of the
record of inferior couris and statutory tribunals, not guash

awarcs Of arbitrators. Error of law on Zhe face of the award is

referable rather to arbitration proceedings. In ke Jones and
Carter = Arbitration {1922} 127 L.T. 622 Lord Sterndale, M. R, at
P. ©25 pcinced this ocut., He said:

« BuL 1t must always be remembere
that an errcr on the face of an awar
18 a very restricced thing indeed,
It must appear on the face of the
award that the arbitvator has gone
wiong, and it is not legitimaie to
refer o aryrqlng cuiside the award
to show thav he has gone wrong. It
is & very narrow ground indeed, andé
has to be administered with great
care in order that extranecus
consideraticns not appearing on ths
face of the awvard may not bc
rntroduced intoe the matter.’

L

poth Warrington and Younger. L.JdJ., expresssd themselves to the
like eifect. It should be chserved that the reason for thisg.

adpproach is that the court's power ‘to interfere with arbitrarion

Whav constitutes the record was considored in R, v. Hat

Bell Liguors Lid. 11922] a1l E.R. Rep. 335. 7The following is

extractad from the headnote:

=pl’cation for cexticrar:z
rt has no right to

t e idencz adduced nefore
the 11Ibrlo; Ccourt Lo asceritzain
whether or not it is sufficioents o
sustain the conviction so zgrt o be
quashed, a2nd, if it considers +he
evidence not to be suffiCLenLP O




R, v, Horvhumberland Ccmpensation Appeal Tribunal. Ex pa

"guash the conviction. Want of
gsufficient evidence does not naks
the conviction cne pronounced
without jurisdicticn., The superior
court can only have regard to what
appears on the Lace of iLhe rscord
of the conviciicon, and axitraneous
@Vidence to prove error, such as
the depesiticons, is not admissible
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“Scuth Cadbury {inhabitants)v.
Braddon, Somerset {(Inhabitants)
L1710F Z salk. 607; 91 E.R. 515%;
33 Digest 403, 1131, nor the
cvidence, save in the case of
convicoion. Following these cases,
L think the record must contain at
least the document which initiates
the prcceedings, the pleadings,

if any, and the adijudication, burt
not the evidence, nor the reasons,
uniess the tribunal chocses to
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incorporate them. If the tribunal
¢ces stats its reasons, and those
Ieasons ayre wrong in law, c¢erciorari
lies to guash the dacisicn.”

Four decades cn, things are not guite the same. The concept
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in scope than it was hithertc. In

"

865: 2 A.C.
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Anisminic, Ltd., v. Foreign Compensaticn Commission {

the Heouse of Lords had reformulated the concept of jurisdictiocnal
Grror 1o erbrace almost any error of law. Lord Pearce ab p. 233

Gxpressed himself in these terms:

" Lack of jurisdiction may arise in
various ways. There may be an absaace
of those formaliti®$ or things which
are ccnditicns precedsnt to the
tribunal having any jurisdiction ¢o
embark on an enguiry. Or the tribunal
may at the end maks an order that it
has nc jurisdiction to make. Or in
the intervening stage, while engaged
on & proper enguiry, the tribunal
may depart from the rules of natural
jusiice; or it may ask itself +he
Wrcng guestions; or it may take into
account matiters which it was not
directed to take intc account.
Therzby it wotld step outside its
jurisdiction. It would turn its
enquiry intc something rot directed
by Parlizment and fail to moke the
enquiry which Parliament éid direct.
any of these things would cause its
purported decision to be a nullity,
Farther it is assumed, unless
special provisions provide other-
wise. that the tribunal will make
its esnguiry and decision according
to the law of the land. For that
Teason the courts will Intervene
when it is manifest from the record
that the tribunal, though keeping
within its mandated area of suris-—
diction, comes to an erronesus
decision through an error of law.

in such & case the courts have
intervened 4o correc: the error,”
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it should be noted that an award of the Industrizal Dispute

2}

Tribunal is challengeable zs 1s crdained by section 12 {4) (¢} of

the Labour Relaticns and Industrial Disputes Aot -~ "on a point of
iaw." The phrase “on a point of law® is thai used wheve a right

1

of appeal is being conferred. I weuld suggest that the scopa of
the enguiry which the court undertakes in testing the validity of
avards under this Act is much wider than that undertaken in
certicrari proceedings, simpliciter. That perhaps explains the

practice in this country of including in the record the evidence
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taken at these tribunals,; at all events, when the &

the level of the Full Court. &AL the stags of leave, an affidavitc

L

verifying facts is filed for the use of thec judge.

in suppert of their application for leave, the respondents
exhibited to their affidavit ¢ nunber of documents vigzs
"{a) the letter of dismiszsal of
Mr. Wesley Sampscon issued by

the Applicant and dated
April 5, 1588, marked C.5.1;

o~
o
e

thc lettexr from the Tribunal
ted April 13, 1888 advising

tﬂe Applicant of the reference

cf the dispute to it, marked

U.5.2¢

{ch the brief filed with the
Tribunal by the Jamaica Aix-
line Pilote' Associztion on
benalf of Mr. Wesley Sampson,
narked .5.3:

{dj the brief filed with the
Trakbunal by the Applicant,
marked G.S5.4.°%

Mr. Cswald Simpscn, the Dirsctor of Administraticn with

h

responsibility for perscnnel and industrial relations of the

respondents' company, depcsed sc far as material, as follows:

3. At the hearing by the industrial {(sic.
Tribunzal Mr. Wesley Sampson admitted
making the allsgations in guestion on
a public racdic breoadcasi programme.
Li‘) L -
Sc = -]

G. In the subsequent hear ngs before
the Tribunal there was no avidence to
support the said allegations, and it was
manifestly demonstrated thuat the said
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“allegations were false mislsading
and/or exaggeratead,

7o The evidence showed clearly

that Mr. Sampson intended to disparage
the company and his superior officers.”

Mr. Macaulay argued that these facts provided no material on which
the judge could have exercised his discretion to grant leave. Az he

put it, this was not the record on *the face of ywhich, errcr of law
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sought.

in my opinion,; the material with which the judge was provided,
s heipful as to what was advanced and arcued before the tribunal.
his material includes the terms of reference, the briefs of the

rm

judication. The affidavit alsc gave a summary or review of the

ty

facts bafcre the tribunal. Itwag necessary to give these facts
segin¢ that one cf the grounds advanced was that the tribunal acted
in excess of jurisdiction. ¥Where this is the ground, affidavit

y

@vidence is admissible. See per Denning, L.J. in R. v. Northumberland

Compensation Appeal Tribunal supra) at p. 131. The dudge was at

liberty therefore and acted quite properly in examining the
documents to which I have referred in determining whether a point
of law z2rose for the adjudication of thne Full Courti.

<n my judgment the grounds filed consti
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-0 use the traditional langrage of certicrari. errors of law.

in Judicial Review of Administrative iction by 5.4, de Smith

{2rd edition) at p. 117 ihe learned writer pointed out:

“The concept of arzor o
the giving of reasons thai
law cxr (if there iz a &
reasons) inconsistent, tnintalligible
oxr, it would seem; substantially in-
adequate. 1t includes also the
applicaticn cf a wrong legal test to
the facts found, taking irrelevant
considerations into account zand

failing to take relevant considerstions
intc account.®

C
zare bad in
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I conclude therefore, that Theobalds, J., came to a
correct determination in declining to set aside the ex parte
order and I, for my part, would not interfere with the exercise
of his discretion, I would dismiss the appeal with costs to

Lhe respondents,

I agree.

BQUIFE. J.3, (AG.)

I agrea, -



