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Lelivered on tine Zad day of June 1593
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These acticnsg sound in negligence and arise out of a wckoxr
vehicle accident which occurred on the 2¢6th day of March, 183%.
This is & motion by the defendant to sfriks out a secticn of

T 3 U O DT L R R he ) AR, i -~ L T
i g’ ctavzpents ci ¢laim on the cround that it is improser,

Erivolous, veXaticus and/oxr an abuss of the process of the (ourt.

The cifencing passage which is identicel in all the siatarents

of claim appears ag 3 part of paracvraph 4 in the statementz of clain,

The words cunmplained of read az follows:
Pfor which i a5 prosecuted for careliess driving
cenvicted and fined $200.00 or 30 days at hard
lakbour in ¢ Santa Crus Traific Court on the
gth day of April, 1s&ag¥.
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wuring the course of wmr. Clarke ictsing’ submissions, it
became clear that it would not be posszibie for him to caaplete
them that day anc it uoulé wrocably ke oo while pefore the

tatter would be sot <ovn for completion ooos

would be unavaileile the next daoy a Frifeos, and the Court wouled
~& enyaged In criwinal worll during taoe Tirst six and a half we iz

“f the kidsuwiaicy ters, and it wuas unlikedls that it could be hueyd

wefore the cnd of ¢he hilary Toerm. &% ©oc dourtd

o

e suggestion it

238 agrced that to alleviete the necd to hiwe another Gote sot .
the hegistrar and to speed up the coanlotinn of the matter.,
v Cousins shoulu cosplet: his supnissicns in writing.
. I received dr. Cousing' submiceions in the wesk ending 2en
way 1993, while in tho Saint James Circoit Court.
Thig Jjudgrent fulfills wy prowizsce o cive judgment as soor
as possible aftur vecwlipt of the sSWmtissicns.

‘. - . 1 . ! . N - .
e X, Sanuce., Ior the applicant, swsuitted that the ratio

decidendi in the cas. of Lollington vs caythorn {1543) ¢ A11 20 .

35 dade the fact tlob the dofendant had con convicted inadmissiile
in evidonce te Jxovr tnat the defundane <o nedligent.  The pleading
“ag therefore irrcelaovant and inproper, Liivoious, vexatious and an

aouse of the process or the Court.
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@ polnted sat that no statute v 0 Sweh passed in Jamaicr =

contravenec the principls laie down in & orse, which he swhei ot

faad
4l

still good 1o fov tne Courts of Jowricsp Bnglish cases decilod
tince the Civil wviceoce not of 16ué wuzd wo locked at in the Iighn
i.f that statutc.

Cubmissions ware rwade for the Jfesponccnt by boeth nr. Clax.w
COULing and wr. Jnwrs Carl. Cy. Larl rodorred the Court te scevion
ig of the rviuenco o and submittea tuatp-that gsection made oo

ract of the defiovaut s conviction armi ooindo.



It reads as iclil-us

YA witness in o cny couse may ve D:ﬁlxvm
as to wasiner be hes been convicot . ~F
any feleony ox misdemeancur, and, wi i
Lelng SL wLLL+1rneQ Id HE BI%s)
Thw ¥YACT &.- .-\_A.U.J‘_nu TO ANEE ; Ll
BE LAJFUL © ok 15E GPTOSITS Foiny o0 PLOVE
SUCH COsVICYT ﬁ:; and a certific b
coentaining thie subkstance and L. o ffcct
only {oaitting the formal part) ~Ff the
indictment and conviction for swg 5. fuenco,
purpcrting o be signed by the Cluxk of
the Court or . ther Officer having viu
custody of th: recurds of the Cow
the oifendo: wrs convicted, or iy sepsuty
of such C;uxr ¥ Lificer shall, mpon prooi
«f tne 1lentiv .f tho pCrscn, b4 guriiciont
evidence o4 the said conviction, «itnocut
proct ol i signature cor ofiicial oharacter
of the person appesring to hov. sicace the same”.

wihiere

{ewphasis wminc)

The snort answer te this nrgumeat 30 that scetion 186 of
the kvidence kot e le with oross csooirati.n as te ore ¢it, oun
Lo watter of provious convictions ans. v auwddts the proct of a
zonviction if it dr not admitted Dy cie itness so crosse
cramined. It .oer ot provide that tae coavietion is evidenoo
«f the facts om shica it was cased.

It seans thereicre that the Leoocn o f cny conviction of
tite cefencant <: 2 epnrye arising cut oI thoe accident, the

sunject watter of wiis suit, has te Awsic tho entry of the

~ciendant intoe th: cltness box, an ¢vent vidich may or may not

wlace wepenidn. n the strengtih o) el ovidence which tha
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cleintiff produces.
The soction thexefore doge not encicipgate such evidence
Cedng led In exfrinetion-in-chietr, -~ | frt of the plaintiffis

oAsG. bow then aly he sceeh to plea grnon o wwictien?

r. warlts oot arguanent turne own o the intervretotion

B ool oo Civil Procedure Lo, which saild he, is

[N
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L section
choe authority f r b meticn. ©ne susdtt ! that two exercises
woLe necessary sn ocoadadinaticon of tne o Loning of the words of
chw. section and Z-onslecration of thoe poinciplus which shoule

guide the: Court in (ezling with this @ wi 0.



Lection zZ38

reads zz forllows:
"The Court v &
toc be struck it on the grounc
discloses a: ressonable cause
EASYRr, XL LT any Luchl case,
the acticrn wr defence beiny
pleadings to 2e friveolous cr wisnd

DAL

dJudge may order ary slec
§

2losie the
S -

Court cor a Jw.je wav order the anti g
staved <y ls.1;sad; or Juunmont Lo o«
entered ‘cuurﬁlngly, as may e justy,

X Court to ki

cRINCIPLES ALD #5hO7 30

sl Faits

vreatise PLEADINGS

NI

rage 215 of that w rh to
rule is discretionn

all the circumstaraces of tho

iatitude snoculd Lo given, o

zuthors that thi:. prooodure should onlio

clearly we seen that:

answoer is omn
tnsustailnacle.

“{a) a cladn ox
cohvicusliy

the LG :1:

(o)

¢ the chgs Ls wnarguable®

PN

The other plinih of his submission

to the need ifor the rpplication to be o

Lzal witn thds Llater.,

I now turn £ the writtoen submsissi

itttorneve.  Thoe Court gishes to pay trib

the peints have beoon rescarched and prazeo

.1 theesoe submissing ic containe:

suggested that:

prs

“The grant ox refusal of the Grdcx
Cepands 1 owhether the rule io He
{(1943) 2 =13 #.&. 3% continucs -
part of the rulis of cvidenco iy

in civil coses®.

I f£ind the une of the wory “cuntin

sion of the Suprane

o5 Tolloword.

jurisdiction

el ING. &

adzpte® th

tiw i

Clear peyord oo

in e

stAatuent that thoy Lawn

Vi

e oused when it can

e of 1k

L

~o
o Ln

(L promptly.

Chi Iy thie responc

nmt: o

in thon, The

P I

graphn 2 where it i

s ught
e

s strange
LGCL anable

Crourt or the Court

the carce with

o
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in vicw
o find

[

reasonasle:

of the learned

I shall

¥
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He quotaed fro.
uncer tihiio

te

section 2386 relatwed

iontot
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Counsel for vic respondents lizt ~% & gressive array of

e Ao

criticisxs of the rule for example . fhe 7 iy tecnth Fuport of o

wane boeforne Comnitteo of knglane (C.:ows B 330100 The Low ot

miila “oficnds one' s

Bvicence in Civil TUmsis,declared that tho

{ouckland) 41 {17y

4
L i

sensce Of justico™; 1o Jurgenson Vonows

Bode deodte 501 toe wovy LDealind Court o3 Doverl declined to folios

=
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27 Lorn

1ty in hellkenns v Chief Constable {iszi) 7 r11 B.w.
Denning . who wacn a2t the bar was counodl & r tuwthorn, stated iaat
it was wroengly desioo . Thic was wcliresl b Lors Diplook when

-cIlkeray ' s case viochad the douse of 7 yon ag purter v Chiea

Constable of Lest wiclands (1251 3 210 o . 727,

i

dlitien they offered conpelliin. ... .les »f hows it works

In

fu

injustice. I entirel); agree that aorlis g

Lad weclisicn, ont D oheld that it is the Loy of Sonzica. 1nr is
thit on enu GE . woother,

The respobh enta bt Lo successitl, wust CYoOSs an oven G

tuncaental hurooie nfusely Secticon 140% (L) of the Civil vroocodure
Lods. It states in part:

"Bvery pict ting shall contain, fn crwceain only,
o ogtetencnt, in o summary form oL Loe materisdl
focts on whicn the porty plealing  r.:lies
for his cimie or Gefence, s tho 8
~ut noct the ovicconce oy whilch tho, 2o to ba

Proved L. 0T

{my waphzsis)

Evern 1f evicdn . of the convictisn 4 the cefendant wero
ealssible in the pitintifis’ evidenc. in saief, it wvould not De
wrepoer to plenc it

Tihe Craftowan i the Englich Civil swvidencoe ket 19608
rocoognised this wiviicult, and the act crowices thet criminal

cenvicticons are adsizasible in ovidenco in civil prococding to

the extent that suwein procE shifts toe Doeg vurden of proci to

the ceavicted [ rty. It gowes jurther Ja. . voeiulres the pdrty

secking to prove ool o coenvictisn to o plesr. ity even though it

5 o ntter of ot olonco,

]
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hence avan i I were to Lold thot "iangUn vy Hewthor:n

vees not aprly in Janailca, the ofien

Coegage conuld still noo
we pleaded Locaus: fo de imerely 2 miittor of cvidence.

Yhat wust oo furne in mind is i ivotal role of pleacin.s
snocivil litigeticis, and tne eesscnvinl cilonstomy between evidane:s

rnd pleadings which oxigts in the syst wa of nleadings as pracuisd

e 8ndoin .nglans .
Lir Jack Jacol wros

“rleaddings oo not only define oo lnsuice
butvween the parties for the finsld -ioision
of the cCouet ot thoe trialy thej rﬁwif;st and
coert tnerr iooortance througneut oo wholo
process JF otk litigaticsn o.o... Yuny lladt
the amnit w2l renyG I the ;ih;)v i
uﬁcumuntw “il. the intoecroyatocd VAl uay

- ine OYCGRLCT L ... cese.  Gheey Gob oGzl Lcasure
for compcxqu the EVIDENCE of - axity »ITH
THE Cabe po Hic PLERDRD.  dhey oon niudne thu
rancyw of ci

shemla be: | 6 prea to acduce ot £hc erisi...."

h

et

51ble CVIGUNC. JH1Ca tho parties

velmniecnis inl)
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CeOklenl we. 17% 0 100 JUlTo.

Supra p- 1l.
The function o f evidonce is to sr v or siwpreove those focte
which are in isswue owwecn thoe warti 2. On tne other hano, uriile

sriinws is to Ldentii; o

[

the rele of evideno:s, tne function of >

:fine the issucs sotecen tne partiaed.

’

BLCLUSe 01 this Jacos and Goldroin veoant out at page 4% o Tho

PThus evidonee has ¢geherslly noe plile in the
systom ol ploadings. A paroyrogia. thore
fore which, be Gnts to pleading cvidence
oucht to e struck out®,

fhe leorne:? awitacrs thoen guete a <biotui of Lord bDeman Coo. Ln

suppcert of that cuet ..ont,

"It ois an clancntary rule au olomaing . thabt,
whed o« Stof. i inacts is rw llu i, Lt is
encugh t 4ilo,c it siwply, withoub sctting
cut the sub reinate ifocts which oo the
means of Croonoing 1t or thoe wviousc
sustaining the allesatica ©
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Williums vs wileco:. §(316386) 8 Ad. & & 3ie ot 331,

“he authors concluce
"All rTactec ohich tend to prove the fact
in issue fiil Lo relevant at tne trinl,

but they are not wmaterizl factes inx
:_Jli‘.‘.duirlg i L—!.J..L ~ ..JL.S“ °

I hold thexe ioxre that the pleading igc frivelous in thet it i
irrelovant anc lampaterial,

I also regard it as embarressing owccause it states lmmatorial
matter and seesxs €7 roaise an irrelevant issue, and 1s guitc

unnecessary and irrclaevant,

The only guazticn that roemains is vwhether the Court sbould

grant this applicatiop in view of. the Jdelay in bringing it.
Lr. Barl rightly pointic out that sucn ipplications should foe v
promptly. bt the cati ¢f hearing ploesiinge had closeqa; the ususl

letter to the bMoglistrar reguesting that the matter be set cdun on
the cause list for tyrial had beon writtenm. wse refurred to becticn
272 F of the Civil #recodure Coe which orgcins that 21l intoerlocutory
applications shoulae e made on the sww ool fox directicns., Hhe onoln
fur uirections was aade on the 14th day i Loecamber 1952,

put the Court has a discreticn oo yraint the mction. I consiuer
it extremely important for the developsont ¢f our jurisprudenca bt
proper pleaaine be practicew. In Jaceh sac Goldrein {supra} ot ».,C
217, the learnco ~uth-.rs state that cucopticnally, an wgplication
such as this mav boe nace after plecdings brove closed. I acoept thds
as o correct stoteaont of the law. 1 #lso regard the circumstancez
~f this cns: as cxcipticnal in view ol tLic nature of the cffending

pleading.

The wotion is therefore ¢granted. Costs to the epplicant to
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