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PLAINTIFF 

DEFEl\il>ANT 

The defendant in this action entered an appearance and having failed 

to file a defence~ an interlocutory judgw~nt was ~ntar~d accordingly in 

favour of the plaintiff and the matter came befor·a m,;;: for assessment of 

damages. 

The facts are not without some importance and r"2.ceived nz.tionwide 

attE:ntion on the 2L:.th of October. 1992. wh~n there W8re announcements by all 

ths media houses that three men who were locked up in tl1e Constant Spring 

Police Station along with some 16 others/in th2 same cell had died in the 

cell Apparently fr:);_.., suffc·ca.tion due to overcrowding., 

This plaintiff is one of the 16 who survived this ordeal and I am in-

formed that of several actions that have been fil~d arising from this inci-

dent this the first to come up for hearing. 

The plaintiff testified that at about 10~00 a.m. on the 22nd of October~ 

1992, he was walking along Grants Pen Road in St. Andrew when ha was stopped 

by a number of policemen who questioned him as to where he was going and then 

ordered him to sit on the sidewalk along with othsrs. They were kept sitting 

in hot sun for about two hours and then ordered into a police truck where 

other young men -;.;oere and about 40 of them were driven tv the Constant Spring 

Police Station 

/··· 
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Th~re they wer~ put in ~ r•)Om aud thair names anci &ddrP-sses were taken nnd 

they were all finge:r·-p:rint~<L They complained to the police that they had 

done nothing to deserv€ this treatment but were given the r2ply that when th~ 

fi~ger-prir..ts results \:h:::c kr_own "those who don~ t do a:r.:.y-thing vlill be let 

cut and thos~ who do ~~.ly-i:hing will stay. 11 About el~v<.m of them including 

-;:b?. plaintiff were p:;..e>.c=!-1 irr a cage in the guard-roou" They were packed up, 

could not move fre~lY» they had to struggle to g~t out when their names were 

ca.llcod. 

That same day at abou•: 6g 00 p.m. they wer~ all r2lieved of their· shoe 

l::.tces and belts i:lnd pl;o,c~d in thr~e cells. Eighte~n young ~en including 

th~ plaintiff were plc~~d i~ the number 3 cell. This c~ll was 7 feet wida 

ana 8 feet long. It h~d ~0 windows. Three sidBS of the cell were block 

concrete wall. One cov.cret-:: bench was in this c=::.~:.l and the door was mad~ 

of grill bars with shee;: Ir,,,t,"l.l inside and outside. Th<.ln~ was air space of 

&bout one inch under th·~ door - about 20 holes ·-r~x-,:; in the uppt:-r half of 

the door. It was no~ possible to stand up without touching someone else. 

They all remained in that cell for that night wir.hout any food or drink 

being offered to t.h:i!mo Bec2.use of the crowded c:T£::d"J.tions the plaintiff 

never slept that nighl. 

The following morning !:~:<£i was served to the~ j;a the passage but the 

plaintiff never had any. A:fter..rards they were re:::u!:"n3d to the cell and 

locked up. Inside W·"-<> hot. His clothes. like! all the ethers, were wet 

from perspiration. Tl12 w~·:lla of the cell were swei:3.ting and water was dripp­

iD.g from it. They bee;t on the cell door and callsd. for o_ssistance. 

At lunch time th~ cell door was opened and they <:1ere served lunch in 

the passage. They prote.st~~d returning into th~ C.'i;;ll and a policeman hit 

one of the-m with his bb.ton. They were. given brooi.!ls which they used to 

sweep the cell. They --:-rsr2 p·:~rsu=:>.d~d to return ir:!;:O th~ cell and enter­

tained themselves by 1 De::! j &ying v. One man from cne of the other cells i·:~s 

pui:: with th~m in numb8r 3 cell increasing their nunber to nineteen. 

Although those in numb~r l and two cells were sa~v~d supper, none was s~n'ed 

to the occupants oi cc.:ll nurrib~:r 3. 

(' 
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Family members hac:!. also brought food for some of th~m but thos:.= in number 3 

cell never received anyo During the night they b2at on the doors and called 

for food and water. Th~J ~vcn shouted iman goi.ng to dc,ad in here'. The 

plaintiff testifh:d th<i':t b·"2cause of thirst~ ha had to drink his urine. He 

f~lt as if he was goi~g tD di~ and subs~quently lost consciousness. 

He rc.gained coHsc:!.ousnr;;ss on the. morning of th•" 3rd day when he found 

himself in th>:: bathroo;:c,o Th·< oth2rs wer"' .outsict•: th::: cell and w:;re getting 

food. He got food las~o n:~., drank some wat:,:,r bur: r·cfuscd the food as it 

wc.s cold and appc:.ar;::d to hav,;: br.::en from ovc::rnighto B>= WF1S told about t:hree 

of his friends who w2r·.:.. in thF~ cell with him and h·2 ::-!·~v-2<: sa.w the111 alive 

.s.gain - Agana Barrett~ I::;.: Forb-is 2.nd Varrell Browr. .. o He att!2nd·2d th,;:ir 

funcro.ls. Thay wen:; n·2.V'::.r put back in th<! Ci.::lls e;:;,_ ~:hr:: third day and after 

~li.c.e had. taken statements from th<!m - they wer.;;:; r.,lsased from custody. 

He was vomiting, h·.:.: was '\-i:ae.k and could not stand up. 

After his rele::;.s<2 h.;: visited a doctor and go·L t-r:_atment. He spent two 

W•:::eks in bed as h.: W.?..S we2ko His left E:er was hur~ing him. 

The plain~iff s~id h~ had to throw away ~ha cloth8s he had on in th~ 

c~ll as they W8r~ not good again. They were;-

on12 pair velvat j'.i'..ens v.s.lued 

a 'Bulls~ ganzi valu~d 

1 pair underpants v2lucd 

1 pair of bris£ valusd 

1 pair of Patrick Ewin shoes 

$1~200.00 

350.00 

120,00 

70.00 

2~000,00 

$3 9 740o oci 

He had never b2an convicted of any criminal off~nce ~nd was not charged 

for any offence on this occasion. 

Under cross-examination the plaintiff said he nevEr nade any attempt 

to wash his clothes as his mother with whom he lived had thrown them away. 

This was the c:;.sc for th~ plaintiff. 

Mr. Higgins inform.:!d th•2 Court he was not calling any witness on b<'!half 

of the defendant and rcst~d his case. 
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Hr. Daly in his ;mbDlissicn referrec th.:: Court to the Sto.tem;::-nt of 

Claim filed cla.i.::.tinc; d.:Jw.-::.gcs for false imp A. isonw.:nt ~ EcSSault, and br,~ach 

of constitutional r l.ghts, On cli!iia for L~lse i:::.J.p:ison.o,;nt. t.h'.~ plaintiff 

had ·oe-<::n d'.:prived of his lib,orty fror::1 10~00 a.!il. th~' Thursday to mid-morning 

on the Saturday and :::.ugg-"-ste.d an --:!w'-'-t"'d of $50.000.00. 

Th.:: taking of th~c· pL~.ir:;tiff' s fing•ar-pril-..t -;..rs.s ::.n 2ssault and becausa 

h.;: sufft:red no physic:1.l ury from this assaulc he_ ;:;ubruitt2d tho.t a "nominal' 

award of $10 5 000.00 would bs justified. 

TJ:-..:.: plaintiff b<:,s· J. his strong~sc claim for 2. br"-c.ch o£ his constitu-

tionc1l rights. Hr. D--:;_ly sub::J.itt-c.d that frm;• th,~ .:::-.r~~d.::nc'2 th~ plaintiff had 

b£en subjected to ini111.Z•~--"-' E,__Z?.d dsgrzdiTig tre,.:;.tm(mt iH hr;:;:ach of So;;;ction 17 

of the Constitution. H::: ::.sk,:;;d for an o.ward of no;c less th<:n $500,000.00. 

Th'-" adj ournmo,.;n'i; w~~s tc:ksn ac this stag<:. to :::.llm.-J i"lr. Daly an opportunity 

to product-: a1~y authori.ty 2s to awards under this h~eidi:r:g <'lS h,~ ;-:as not aware 

of any such claim i:1 th~ Suprer22 Court of Jam.:iic:?.. 

wnen we re:sur:1ed h-"~ri;_,,g -3. month lat~r Hr. D~1ly rc::fcrred the Court to 

2. recent judg!T,E:nt of th-2 Supr-.:;ma Court of the. Cor:n::lo•J.W\2cclt:h of the Baharuas 

OE the 22nd of June. 1994 _, See Suit No. 1131/87 TP,IJ.c.crP, l•.ierson vs. Drexel 

Cartwright and the Atto;:::n~:y G~n-=ral (un-reportr~d). Tl:.:.:r-:::: r:he plaintiff, a 

female visitor to th2 islElnd, was awarded a sum of $280.000.00 for General 

Damag.as which included HOO,OOO.OO for breach of h2r constitutior1.::;l rights 

by th~ Bahamic.n Polic:. 

The instant c~se was a far worst case than th8 Bahamian case Mr. Daly 

submi t:ted. H.: asked th::: Court to take judicial not.:ic.::. that the Bahamian 

Dollar was equivalent to th2 United States Dollar. Hr. Daly further claim~d 

an awdrd of $100,000.00 fer 2x~mplary damag~s as punitiv~ sanction against 

the de f e.ndan t • 

Finally Mr. D2..ly subnit:ted that the Court in :na.king its award ought not 

to be concerned with th2 possible inconvenitmc.:: of -ch2 defendant by the fact 

the.t the-re an: oth<;r claims of a similar nature p.2r1ding against tht;: said 

defendant;. 
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On beh;;~l:f oi :.\1 c ,_,,,_;(,_-,,;:.c,nt Mr. higgins l.:£:f:.::.r:fc"d <:::12 Court to a number 

of cla1.ms mao·~ under ';:,.-,_.-,:: h?.6cing of L::.ls~ :,;,.mprisor:s,.:n:.:: in the Supre.m.e Court 

and suggesto2d an avmrJ b,:t~:v>~n $10,000.00 to $15,000 .. :.10. 

In anoth"':r cas~c. b.-:.:a:c·~t on the 11.10.93 :;; 6b,)) ooci 0 00 wss <:11'-Yarc'"d t.o a 

shopk<::(:pi:r for false:! i::rrp-;:·isonr!l;,:-ont who spcmt 2 d:.:1ys i:': custody with 10 other 

P'.::rsons wh,~r::o there w:::'s -.iothirig !:o slei2p on r.:: CiL G009/87 ~ PEtl'.:'r Gayl'<'. vs 

Th.: AttorrH~Y Gsne:ral .:.:t~.l -~ H::: sugg<::st,2d o. su::1 ::>f $}30,000.00 for Aggravat•:;d. 

d::1na.g:::s • 

With r~:: L:n-'l<Co2: tc ci:::.iD for <>..6:cmpldrj dariJ..~.g'"s 1-''.i.l:', Higgins said that 

this £.:::11 und--;;r th::: RooK--s vs, B•.:rns.rcl principl:o:;s· Police acting under 

arbitrary' opprsssiv~ :)JC 'ic'.1:1COI1Stitutionc.l 1:.2-f!E:C:: e E;:lW~'P.::r ~ if a:ward for 

conp<::nsatory de!mage3 ·,;cs suf::.:icient, cx•~mplary d:::.::.-,;;_g.:.:s ought not to be 

&ward(:;d. Sc~ HcGr.;;g:· .. c-.c: Dame:ges. Chc.p. ll. j?ag.c. 266o In a.ny -2vent, 

-2x;;:mplary damag:.;s r:mst b.: :"lod~:rate ::::n.U the Courr.: should look at the w.eans 

of the defend2.r1c v·lh~'" iii·~·.I~L:lg c.n .:l'ward ur..d'-'r thl.s :c~'"o.d.i:c.go It was his view 

that an award of $50,000o00 would b~ ad~quate. 

It was his subi::li.ssion that any a:w·ard for c::.Jr:.stitutio!12l breaches should 

Q(, made und~r th'-' h~ad r;f -":<wmplc.ry damc.ges <::.nd r.c:.:: s2p-2rately and ask.:;d th;:; 

Court to not:e that in th: Bc:l:v:.i.dan cas-2 no specific a.scunt was awarded for 

ex-::mpl2.ry damages and in th<:: pray-2r of this case tb.;;re wes no seperate 

claim for braach of constitution;.:l rights. 

For damag.:s for ~~ssc.ult he sugg~st2~ a nm:.ina.l e.wer.:: of $1~000.00. 

Finally. he submitte:i th:~t a total award of $140,000.00 would be sufficient 

t·~ c ov~r general damag:.: s. R·:! was -waking no submissio·crs on tht: claims for 

sp~~cial damc:.g~s. 

Th;,; Assessoent 

The plaintiff h&s claimEod damag;;~s for ass:::J.ult. f.=:lsc imprisonm•2nt and 

br.~.uch of his constitut.ion:..l rights in t:h::;t h.a was subJeCt·c:d to inhuman and. 

do;;g,radi,ng tr~atme.nt and flowing from thsse .J.cidi'o::iort.al claims ior aggravated 

·::nd exeoplary da,uag..:s" 

R~i Claim for Assault 

what was the. naturs of thz assault? The <.:vL~once c:isclosed th:.t the 

plaintiff was finger-print~~. 

{ 
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This seems to b<;; the oc,ly o_:c;: of :=tsso.ult thac th'"' pl:::.i.ntiff is complaining 

ofo }lr o Daly ask~d far ~ ;:\Gminal 1 3'<'17aru of $10,000.00 :ls the pl.::.intiff 

suffer~d no physical iGJUI"J frow. this act. liowf..:Vc;:r, tb.:-: polic"" ar-;; aware 

thi-!t they htiV\2 no .o:m:hc-:ci::y :-o take 'i person 1 s fiYtt;::::t.··-p:rint without .'-'.n order 

o£ tho::: Court. l will t~c,;.:~fore award th;-:: sum of $20~000.00. 

k;:; ~ Cla.im fer False Im.pris·)n:n~·u.t 

From thEe evi.l'::o.1c : <:h ~ plaintiff was held frc;:?. 10 i 00 ~-n~1.ou ·Thursday and 

r.;.L"c...scci about raiG.-:rr.J:cnlXJ.g ,~;J S2..turcidy. This is ,·_ppr-.:.xi:.:J<;t~ly 43 hours ov::r 

G 3 day p..oriou. Couci.S ol f·::>r th;: pl:iintiff claim.::i $50~ 000.00. Couus·?l for 

t"b::. d.;f,..:ndant thought::, :o.u<:i ba-v;_:•.:n :.jilO,OOU.O•) 2md. $15,000.00 ·.vould be 

.-.:.pproprL!t<;. 

Th.is wc.s a m.ost. u•~.:usu::l case. Tho.:: pl"-inr.:iff -:tnd •::.th;zrs w,;:,re not im-

prison.;.d. for any suspccTt::.:i :.-.;ffencas as is oftE:n th'2 e;_:o,s,;;. Th..:y were just 

locked up. In my vL.w :·~li '11FJ2.rd of $50.000.00 is jusi:ifi;:;d. 

Breach of Constitution~l Rights 

In the Bahamian c.-:!s:;: of Merson v. __ ~ and· th~.·.Attom~y General 

(Supra) the plaintiff ;:, 29 year old. teacher ha.-'". visit~d. the Bahamas irohl 

th.: Unit,;d States ;)f A.!l.;:.:ric:c::: with hc;r sick f'lth.;r. On.~ day whilr;; tht:: plain-

tiff was alon;;;: at th:: ho::ms:: wh.;:;ri:: she was st.:1ying ch::: police arrived and 

dc:;r2and~d they be 1-::t ln. Th2y showed her a s~e.rch ~-1o.rr:.nt. She tried to 

w.ak.:- a call on the t . .o;l~p!:".~.oi.12 but th<> police prScv;:nt.::u h·;.;.r. She attempted 

tc ~nt~r h~r room to ch::;.~::.ge bo::r clo;:h;;:s as she w<::s th-e:a clad in bathing suit 

c.nly buc this alsc \v:: .. 3 '.::·:.:fuseG.. They COi1'.Eanded. h';r t·.) accompany them during 

::t s.;oarch they cc:rri-::S. c. .. ut cc: th2 prenises. Nothiag incri-c:inating was found. 

Still so dressed sh·~ Wt::ts c;.;,kE:n to thB police staticn::. but at no time was she 

guarded or ;;oscortGd by a f2EF:le polic<:: officer. Sbe w2..s plc;ced in a cell 

block which had. o:. f8w sw.::.ll hol<:Os for vsntilacion. It was very hot being o·f 

August and humidity w.::.s very high. Th£ plaintiff was h.;:;t and sweating and 

w.:::.s nauseE,t.;d by th~ s~c.'-'nch in th<; genc.aral celL She wa.s not allowed to use 

the b"sthroon at first" On.;; compassiondte offic .. :r brought her two tins of 

sod:> when shP complain;.:.::2 of being thirst:y. 
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W1l·2.U. sh"' WCiS ''-''~''-:':'c:u,::.lly >:cllmvcd 1:0 US2 th·:: Dc~i:hJ:CO:U there Wc•S standing 

-v.;::;t~::r on th~ floors the:: \v.c<.t~C:r clos2t was blockzd ::.'1~:6. h.'<d overflow~;;-d. Th2re: 

'lflDS no tissuB s.nd. no ':v."<t-..·:; c:;c soa.p with which to ".r.:.::.:h hc.r hands. Later that 

night two m<.i.l·2: JUV8nil':'s T,;r":c~ place;d in th;; c~ll ~:lith her. A friend who 

visited her 2.nci. brcu.shi: bl-:tnks t :md. pillow was '~LC;: <.·tllor,rA to se£> the plain-

tiff. Sh"' n:.::v·02r shop;: <~h"'-t night. bccaus2 of f.::"tr fen:· i1.:.r personal safety 

<~na bE:caus~c 1.)f the mlcosio:c:~,bli:: naLur::: of th~ c.cccr.:;.rn.;6,'i.t.ion. Thos b·~nch 

;:o which si:1~:.< was ::.ss:igw:·c vic1S narrm-1 .:1.nd coci:c rc:J.ch:-2 got into h..:.r h.s.ir and 

;:rying to g12t into h,,.:;: ,l:>s., -"nd mow::b.. 

On th.: S<2COI::d. ::I,.,.y sh::o vlas k"-'Pt lock~d in ,.;, gsa:.r?.l c2ll wi:h 12 mal::: 

p:risone:rs a.nd ~n.;_ O:L DOY~; :_,£ ths I:12..l8 prison;_:rs c~f"C<:>i:.·~:d OI!. the flocr whil~ 

0112 JUV-.:nile: vomit·;:d. :.lYL~l C):i.<.:. male c.dult masturb<"t:::·:L :Sec::usc of the hot day 

th~ plaintiff t~ok turn with others putti~g th~ir fac~s to th~ holes in the 

c~ll door to try to g2t so~s fresh air. Tha plaintiff WdS not fed by the 

P•Jlice whil0 she was in cus~:;)(iy. Wh~n she? n-2.:ccl...;d. to usE the b~th a mal12 

police .;;scorte.d ho::r ttL.'::: th~ugh she had to h. 3."'~ th'. door op...:n. This offic<:r 

showsd some decency by turning his back. 

The trial Judg~ hr. Justice SawyBr said~ 

"'In light cf :o:ll thes·.? facts~ which I h:::nr:::. fcurid to 
have be~n prov~n to the standard requir~~. I had no 
rlifficulcy in d~ciding that the plaintiff h~d been 
trea.t12d inhun.:.:i1ly --- H~re, th.o: pLd .. :::.tiff, ev2n 
if she hc"d b.:.~n lmvfully arr~.:st:cd -~,r .. s a. p rson en­
titlsd to ~h;.: b8·t:t;;;fit of th(: aow conztitu<::ion~l 

presuw.p tion of iHnocs'nce and c2rta.ialy nm: to 
b12 treat;:;.:'t in th2 feshion in which S.h·? rN'2.S in 
fact tr.;;ac"'c c.lS if she w;;:re the most notorious 
f•o:lloD or Wc:;i.'~SC e 

In l"}Y vi•..:W it is difficult to think of any 
circurJ.stanc:;s in '" suppos·:!dly c::Juntry ,.,-hich 8t 
th<? tim" WcLS purporting its~;:lf to be: ~oving 
t:OV<iCrds 'l. First World Stotus in ter:i'ls of finan­
cial institutions which could b.:; conaj_CJ .. :;red illore 
inhuman thi~n: th:.: circumstP.nces so vivi.3ly dss­
cribed by 'chc ple.intiff anC:. which sh~ poign:c,nt ly 
equa.,teP, to th2 notorious "Black Hol0 of Calcutta 

L1 ·sy v:L,<W sht:: is entitled to ci?.r.J.;"..g,:::s for 
the~ cruel :::Kl inhuman treatment shE: rcc:::iv2d at 
the ha.nds of ths polic~ g':merally a.nd ~Jf t.lv:: 
first defs.::Ed,~:7.t-c in particular". 
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'l'l1.: Judge w...:nt on to:) S--i 

i.Th;::. £2.cc :_i<c.-'.: .'...::..._:_uility ho.s r.v·vcr o:o.-.:_ ~:-,,_.:.c<-,€Jt::u 

in r"'sp~ct ci :Jv, t.orcs oi fals<:: ic'lp:t:~.sD.2!'C':':.:,. 

assaulc : .. :co:.c o:·.:·c. -;_y or Irk:.licious p::: .. :::.=.cu-.:ic-c. no:.: 
tl<.cS ;_-.ny g·:.•:.L·_,, ··· . .po.Lu(;y bs~n off\.:r -::c:, I c::-r1 .:mly 
view th:: c:.: ... :c·Jue:r.: of the lst d.efen(.L.:.:<.:d: ::..::o po.rticular 
dS hig~~ ..... i1c..~:.d·~·.d ::1:\.~.c .. outrctgeouso Fur·c}.l2:l--~~~,r~2;; that 
conduct show:·::: :.n e:~~.treme d.isr..;ga..c.:i for i'Ll.:.: oi 
le..1 ana. tr • .: rigl;.t of the pl2intiii .:-:; :~.'hs p::::o­
t8ctic::J. ::Jf trk Lrw. I therefor~ h·Jl:i ;:h<:'.t th;::. 
damae;"'s ;-,-~.r..:..r.~k·:: .i..n. chis cas'2 should icLc::..ud;;; 
.:1 r2asoncblc:: sur:. by WBY ·:Jf ez•.::-wplar; d::s2.g·c::s." 

H.:: ::,warded h~r Gc:'.:J.S.g'- ·::; for :21.ssault. batL-0::-:1 :';:.d. fc:lse 

imprison2~nt - $90,000.00 

Dalilag"'s for rr,.:;.licJ..cuD 
pros~cution - $90,000.0G 

Br~~chcs for pl2inti~f 1 s 
constitutiondl ri~h~s ;;> wo • 000 c o•:L 

S.:;ction 17(1) th"' Con.stitucion of Jamaica stat·2s;~-

11 No p<::rsor: sh2.ll b·=- subJ 2ct"d to tortur"' 
or to L::'fm_;L ... , ,_:;::r -J>::grc.Clini; punishwBnt Gl." 
other trs:.<:ra.::n;::' 1

• 

In this cc.s.: nzmb.:rs of th.;; J-J.maice Consta.bulo.:ry Fore,; who are employ2cs 

of t.:h8 Gov'"rnm..::nt arbitr::;rily and without ::my ju3~:iiic:oction took the plf.1intiff 

c.J.nd othEOrs from th<:: publ.ic r-o£d, hsrdc:J them into a pol: .. cc lorry anci took them 

against their will to tlK lJGlic~ station \•Th2r'" tlKy ~-T::rc fing<:r-printed with-

out any Court ord£r e.,:'cC f.:h2n pack<2.d them like s.::.;:dii:l·~s into u cell 8 f~et by 

7 fe~t. I do not propose ~G r2peat the evidencs i~ ~~tails suffiCQ it to 

say that th.::r ... w~-;.s :m t· .. b-.r:J.\.i; ::lC,': of evidence to supp.Jrt th·r.; cl<~ims that th<:: 

plc!intiff had be;;;n sub.J ~:ctc.:d to inilUra::.tn o.:reo.ti:ts:n~: co~"lt!."e.ry to the provisions 

o£ the Constitution. 

Couns2l for the pl~i~tii£ ask~d for an dward of not l~ss thdn hdlf 

.nillion dollars~ whih, c~.:;£c:r1 cc: counsel susgest.:::c'i ;p50,000.00 by way 0f 

~x~mplary danages. 

In m.y vid-l sn cJJ.Ll-:5 :Zen:: ~x~mplo.ry damo.gcs wh"':c 2. .:;.ppropri.stE: should b.:.: 

mc.de sep<::rc.t;;; from ;;.ny erth~::: ::.w<:"rd b12ca.us<o: E:~.,:;,;m.plar::;r d;_~r::ages arG in the nature 

of < .. pen.slcy and d .:Lf,~n~.::C~d: should be 2.w.:.-1re whcit the:: p;;;n.::.lty is for his 

wrongdoJ.ng. The const::ii:ut:i'.cnal rights of the pl<:.J.ntiff \1t<:re bla.cantly in-

frin5r2c. No~ only \J;;.J::.;; c:h<:y inhuirk:.n but tney w-..~rs ~pp:r-:;ssivs e:.lso. .But is 

th•'" plaintiff entitl"'c:. t:_:, C:ii. award under chis hsa.-:1? 
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S£:ctior. 25 of Lh:o;; Ccr.o:.ticut:ion of Janaica nn;:s.:c:;: \<Thich this cl&iill for 

br~aches 0f constitut~o:cul rights I<Ta.s laid provi.J,,::.; c.s follows in sub-s~cticn 

(l) and. (2) ;-

25(1) 0 Subj-:ct to the provisions c:i subs:..:ction (4) 
of this s:ct~~2:l, if any persou allGg:,s -cl-;.::,t any of 
the provi.s:!.orLs of s.;:ction 14. Lo 2Lr (icLcluaiv·<=) 
cf this CoGs~itution has been. is bsi~z or is 
lik~ly C(, ·iy;_ c.unf:rav-2n;;;;d in r..:;latiOTl tc' hiir.~ th~n, 

~•ithour.: p::CE:Judice to any othtzr ~,ction with n·.sp.;:ct 
to th:c .sa.u.:o n"·tter which is lawfully 2.v.:...ilc.bl~, th.:tt: 
p<2-rso,1 c,.,_y ':q:;9ly r:o the Sup:ri.::TI!<:: Court f.:.r :rsdr..::ss. 

(2) Til:. Sup:c'-!n"' Court sh::-.11 have:: ():::i;:;i::~el juris-
cac~ioa ::.c: f.-,~·c'r and dct::.:::rn.in:.= :'lny ;:;pplic?.i·::ion I:Eld<? 

by .;."lY p:::..c:<;D. iro pursu&ac"' of subs·'"ctio~l (l) of 
this s·2cti':~; <.:i:d rn4ly mc.k£ such or:.i·~rs, ::ssu-2 such 
•,..rrits cmd g'i.v o such dirc:ctions as :tc: ::1'-'.Y ccnsider 
appropri~~ to= th~ purpos~ of anforci~g ~r se­
curing th~ ~~icrc~m2nt of, any of tl8 provisions 
of th"' s:1iJ s~ctions lL} to 24 (inclu.si-,;r.:) to th2 
procection 0f ¥hich th0 person coac~rn~d is 
G.ntitL.!cl. 

Pr·:·vj_,::_,,-:; chat: th.: Supn:rr:a Cou::t :::hs.ll not 
~x~rcis~ lta pow~rs und~r this subs0cti0n if it 
is satiafi~~ ~h~~ &d~qu~te ~2ens of r~drsss for 
th~ con~rcv~ntion a1lsgad ar~ or hav~ t~~n ~vail­
abl~ to .:h"' p:~rson coi:c.:::rn..;d under .;~ny oth2r law". 

N~ither counsel in this cas'.:! r,;;ferred t.:) :::h-2 pr:::>viso in th~:dr e.ddr<:ssc~so 

In t.h~ cas<!. of L;:_ur"~':r::-d Gr3.ham vs. Th·o: Attorn2y GZ:n<2ral - S.C,C.A No.6/83, 

(unreport~d), th,;: qu,~s.;:ion cf a claim for br,:E;.ch;;;s of constitution:~l rights 

w.::1s discussed. Th.;; pli:'.ir:.d.ff' s action in that cess .::.rose after he was charg·2d 

i:n murder ,.md was conDit:::·~G for trLll dt the Circuii: Ccurt c~nd rcm.:mdad in 

custody wi:::hout any pr,::lii::;ir.::ry ex~~mination bsing -conduct:0d. ne sought redress 

S8~king, firstly. d ~~ciar~tion th6t his incarc~r~~xo~ w~s unconstitutional 

being contrary t•) S..:ction 15 (l) of th'" Constituti .T'.. :'.Ed secondly • a!'l award 

of conpensatioo pursuar:.t to Section 25 of the C0;:1o:titutio.-,. 

Un:kr the p:rovisior. of sectivn 79 of th;;: Justic2s vf the Pt::ace Juris-

diction Act. any pt:!rs:.m wi1o is injured by ~~any act don<.: by a Justice in a 

ui:ltter vf >vhich by lav.J h"' hr.:s n;:.' JUrisdicticm" mc:y ;l;..::.i:-.to.in a.n action against 

such Justic12. 
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w11e::1 ch•2 matC~l- -;:.,·.:\c'·-<';_-c the Court of App,;;:z.l C;:._r,:y J. A. sold~~ 

~aThz ~::.c,.r~~ i~;~~J. c f the R£side ;~lt J:·.idgis tz:·,:--: t :-. j.TL m.s.king 
a.n crJ.,:;r: ,-_~p::i-.cing tb~ app,.dltmt cu;;:~_·::; vJ:~ll ~,.,ithin 

th"' prv7iz,ic;;:s of Ssccion 79 uf t£;_c . .Jus1:ices of 
the I\;;c_c :· J:lJ.:isdiction Act" '.i.'h ... i:L:.:sid-:::ct I:iagistrate 
had uo t=•:·,,..::::;: ~:·:;. r<:::m:.:r-'0.: th·- appzll:c<: i:1t.:o Cut>tody 
irl·-l;~f2:..r~ii:·:.ly!.l S,2e S-2ction 39 of ::l-; .. .- . .7ustices!l 
·)£ th,.:; P:;.:·c: 3urisdict10D Act •..rh:,.r_.: ;~:'-''"' :!..illiit:s 
::.rc. pr;...scrib~.'=:to In ~in . .:.: ligb.t o£ s~:t:t.i-~n 79 it 
-;;.muld i- __ - s t:'-J.=<~:. .:d.:;quu. t£ r-:.oc.ress '"&S c-,-I~cilab le 
t0 ttl,·. -'·f~P .-._J~l::-:-~r\t 11 ~., 

Th.:. l.carn.;;a J ud;s.:; w:czlt .,.., .... 
~c .s::::.y~-

ucHG w~-:;.s .:_· -~-- libr;:rty -co bring his s.c::.i0!'" ior d:::.rr1ages 
which i __ · i ... ) rit,ht to P'Jint out ic ~:~':-1 -=~ction c.t 
COLLJlOQ 1· 'iH o S"-' CtJ.Of', 79 u-,;;_r;,~ly •2i.ll.S:o:C:i:rci::13 the 
c:Ji:"JI:'l.{Jf~ l_~_-_]~r, :> 

He went on further ~G 3~y;-

;
1Ll ay •::'..:1:1.; s~ction 79 of -ch<:: Justic•:S o£ th<' 

P.:ac·;: Ju1::?~scEctL.'n Act is :', compl::tc, ."r{::.::r.v~r t·:} 
the ci::r..:ur:l<;c.~mces of this c~s·::, Th:.: C;-::·i:'..Stitu­
t.ional C2:urt iE uvt. C·:Jl1S 1~rcin,;;.d tn .;:i~\l'~- rc::drr~ss 

illccr'i:ly b;;c: u.s-·: on individus.l s·2L-.:::.:s the,t forur:; 
a.n~.: prcv,;_s c.n infring::a<::nl: of 5-X:l·;;;: hu~:l<-Lr, right. 
Th2 prcvisc ir, to::rr:,s jbligE:s t:h .. ; Ccu;ct :c:.' 
dscli~s jurisdiction ii ad~qu~ta D~3ns of 
r0dr2ss :-.. -.:-.: ::iVi:dlabl.: under 1:~<:-J, Th:.=.::c:~ is 
authority fer venturing tc sugg7st th. t 

s~ction 25 irr pr~viding rsdress f0r i~f~ing­
nents of funC:Car::..:ntal hu~an rights .~:u:_:;i-;t t~' 

be: r_,;:s-.;;rv,:::C:: fe-r brc'3.ch .... s whers =.;;:~:r'"E's j_s not 
oth..:nds:.:: :<vail3.ble". Sec H.arrikissccr:'. v, Attorn2y 
Giin<::r.::'.i (1919)31 1il>i,.i.R 348. -

For his pare C::;:.1pb<.:ll j, A. a.:ided~-

"It w2.s cl pL=.i!i. and straighr-fvnlli'<::rc': c=:1s;,; of d~­
tenti:c n0t 2uthorised by Section 15(1) of the 
Cot',Stitul:i·:n:" Th..:. c.ppellant s·~ugilt l'>Cc.dr"'ss under 
Section 25 ~f the Constitution bu~ ha is caught 
by ths p=oviso to that section bcc~USL h~ could 
equally l'!E.V-2 timeOUSly had the ore~:;:- of detention 
set asido by !;he Suprera~ Court ar.cd thc;rc:-·ft.:r 
s,;:cur<::. :;:,_-,,:::.r·:::ss nam~ly Coiilp;.;ns&tCt:ry ::ic'.<.::bg<::s under 
SectioL 79 0£ the aforesaid Justices of the Peace 
Jurisdicti~-~'- .t',.ct 11

• 

I am satisfi~d th:tt 20.;quate means e>f rBdrc::css w0re available to the 

p l<'lintiff in this cas,;:. tl·:: is caught by th<': prc;vis::~ 2nd accordingly his 

claim for an aw::1rd f"~ ~I- br::.:s.ch of his consticucicnal :::ights cannot bE! grant:;;d. 

I did not had t!K benefit of looking at th,;; B:=.h'".:tlicin Constitution and 

ther<:fore I c:w. not ::.ware~ if th'2re is any such pr·Jvisieo~~ in the Constitutioa 

o:Z that country. 
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Ii:;;: g £xenplary D~mago;;s 

Th.; learn·~d aur::ho1: 2.rld l-~a.d.ing authority •.m d..::.u::ig.:-s in th-2 fiftieth 

·:::dition o£ f.icGr,~gor o~{ Ir~::w.~-:;S,__::.s d.t pag·c 2.56.- stdt<.:s~=-

iuTl"li:! pr:-..rac.ry .:;bj .... ~ct c.f an acv.3.rd o£ ( .. :::~:! .. :-ls.:~s is 
to co:;:;p ::.t:s>:: Lhi: pli.1intiff f:Jr th .. _· ~!3X"~ done 
to biz~,~ 2 p·.J.ssibl-2 s·::;condary obj :.ct is ::c: 
pu~is?! ;:.~ii.::. ·:l:·fe~ntLmt tor his co:tcl~<ct i;·. 
irlflic:.:.irlt_; r:h.~-t har:ao 3uch a s·:~C:)!".LJ.:.= .. ry :.~bj-cct 

ca.::.~~. Dt;;- ~!.:.::ttie~r~L:J by <-~T;Jdl"'ci~tg s ir ... 2".~-r~:..~~:~~:Jl~ 

ro th-~~. ::::.~:JJC:-::.::=~1 COL'1p~·US.2tOry da!.:L;;g;_s:;, ~~t-::-:-l?:lt;:2S 

~;hicb ::.~- v:criously call.'d .::x,'-'mpL~.:y -:l ::-' ;g:.:·s, 
p~:rili\7 . .; ,::,;,_J::;ct;:.s , vind.ic._iv<: ;:L:i:::,::s;·:,s, __ :,_,.~ <;::v~n 

r:::tri~utr::.JC}' d,:rnBg,£:s and COl~(!S iii.t·:·: pJ.J.:.y ;;;-:h8n.,.,. 
~v!Cr ~:11~~· ::.:.:..f ~I!C:.a.nr: ~ s ~endue~ is suffici·~~-ru:lyr 

.:.~u tr ~: ·s"--:~·.ar.; t·-:: cl~~ rit p~J.r~ isl11~~'Z1t ~ :is v~rl1 .. ;..J::" .: it 
disc lGS•c.O:: ":1-:~l:i.C'-' 9 f r dUG • Cruelty, l··--;·.:,-::.l.o.nc,:• or 
f:hs l:Lk<: 1

''', 

In Rook•cs vs. 3;;;r:~;'_rd {1964) A/C 1139. th,: rl':::-;.;.s ... ·Jf Lords held thc:t on·;, 

of th<:: C6X<!gori.:;:s ci C::ls,·s :':.:i which ~x<::mpl,::;_ry C'_.·o;,::,:c.g:;s ::.21y b-~ c;wa.rcit:d is where 

tl1.2r·.~ h~;s be<::n 0pprss.::dn ,,:;:bit-r-3ry ,,r unconstitu.ti::.~~:...:-1 action by thE: s2rv::L:.;:s 

cf th0 Goverm:: .. ,nt. T~--:; L'lstant c;;.se falls squ:::;:· dy wi::hin this category. 

icra D12lvin speaking i:;;r -'.'.ll their L0rclships, .:F> '- :c~ -~~r.r"''~ CQnsiderc.tions which 

should al~>.-ays be bour-.:~,:: 1:;.: Dind wh-"n awards of .:x:::>::::pl:c.ry dar.12.g2s are in issue. 

Firstly, tr,;;;: plaintiff :::u·:.t: :_,(, the vir.;;:in ·:Jf th::: pu.:-:.isi::.a.blc b~;;:he>.viour - s2c0r:::Hy ~ 

th~;; u.ward should u.; =u~:~;;:c.::.i:.' > thirdly. thli! C1-82.:l.S o£ ti:"F;: ciefendant. Oth~"r 

consideration inc luG.'" ti-::.: c:.mcuct of th~:: .:1-;:feu:lc::::x . .:owr: to the d<~ tt? of trLlL 

i.Jhile th•.ore h::.s lJcc._;: ::-,,,~thing fron the 2Vi~;_::mc r.·.: indic.'lte that ;my 

E~pclogy to th~ plc.intiff hss b~,-=n f.:>rthcoming frJT< dw polic·? ~ th2 fact th.'lt t.;.l:;";y 

h~:Vf. fil.:c no cl'""feoce t:_. th::, a.ction shows that th·::y hsv;: nrt trL:d to justify 

th..:ir conduct. 

In •"- rec·::ntly cc:·nclu:l-:..l case in tht: Supn:c.1:: Com.·t be-fore Karl R:.rrison J. 

(.;.g.) dn a.wc.ro of :;;50, 000.00 was o&de for exer:1plc:ry '~·'-tileges bc;caus~ of oppressiv.:: 

0~havLour by soldiers of ch0 Jamaica Defence Fcrca. S::c: Suit C/L GQ1l/88 :-r 

Abrah~4.m Gr.=.nt v. Th~ Att,)r!'l·:~y Gen.~ral. 

A.ftcr being arr.ast:cc: the ph.intiff was kept: in th2 brciling sun for ov.:::r 

~'\;:) hours. He was d::ni~~:: fooJ and water; he was nc-1: c-.bl-2! to sleap because 

·:f th~ cranp'>!d. con<li:.:i.='n C·i the cell. He beca;.nc ill .e.nd subs~qu2ntly lost 

consci~usncss apparantly from insufficient air; c~lls to the police for 
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• '.·, ' ~ f C ~ t h - " . .; r. ' ~ - •· : -· ' ~ > J ' ~ ·- . ._• " • • >r ., • l "• • . ·.<:: ~~~L~ Lrurn e CU~~~CLuJ~ ~~L~ ~5n0r~ul 1e Dab ~~c~~V-.~ h0 apv~Ot~~S LOr 

th~ wrongs doa;;: to hiTJ.. Af.J::,r c""rcful considcr:J.tio:. cf tb:•s . .;: c''-:ar1 other 

-.. -·vid.:,:.-lCE: 3n~ .Jf tf.L;! crit·.:. 1:ic.:;. for m . .;.kiru.g ~-:.w.:::;.rds u:;·'",-:~--~..~.- t,·:his h22d ~D- award 

cf $100,000.00 is mad:: j:·-:n: ~'X0:z-,plf;ry da<Jag""s b::·c,:us-, ..:;:f the :::ppr-2ssiVE' 

c-.,_rbitrdry a.n.J unc·Hl::>tituti.:;n~1l actions by th,., pc.I.l.c..:.., 

In vi~w of tl1is .. --1-..-}.l.J_·:~ I d·-:>cli:1~. to make -~~ sc"?·~-:c:·-~t:: ;:..t.w.e.rd fer 3Sf,ravacsd 

t_].·.!.Il.o.gl2s. 

Tv su~'TI.lilarise ~ ~~I1.:~ 7 .\r,;.;:~rc:.s at(:. as foll~:~w·s ~-· 

DGn1~g-.;.; f,---::r Ass~ult 

DarrE~c;-... :s I~.--1: f:~ls~ irilprison~rrent 

Ezt::Ltp lc .cy i.:':_.;:~.:lb -S s 
To:tal for gim.;:ral dam,qge;s 

Sp-2Ci~·-.l cl~- 7"~J..:t_gr~3 

$20,000.00 

50,000.00 

lOO,OJO.OO 
$170,000o00 

3,740.00 

Th~re shc.ll b:2 ir·,::-·.r-.·st of 6/~ p..:or c:nnum cr: g::n-::-.17-?.l .:ien-lt;c-s fror.1 d.:il:~ 

of thu servic;,;: of th<:: 1/ri·:: up to tod!iy. On S?·~cL:~l ~J.o:~r::."-.g:;.-s ir?.t'"rf.'St tc: be 

6% p.::r c.nnun frum 22.10.9~: '::::· tod2y. 

Th'" plainti.if i::; t.J tEc\1"-: his c;)St which i.s :--~ b~ tc:xr.::d if not agr~ed. 

lh:fore leaving this r;-,::tt~r I ventun· to thi::-.. k -.:ha:c it is apprcpriet~ 

t:c BClk2 scnn-2 g<"nc:-ral cc;:-,:J.::c2'Cs o L::arn•<'d Couns.e.l for ::he pl:~intiff inforn,=-d tl:v=· 

Court ·-::-n th"' L:,st day -~f lL·:lrir:g th,-..t up tc th2t tii:"iB r.n forn of apology had 

ceo~ to the plaintiff fr(n :hs Constant Spring P0licQ. cr th~ P0lica High 

C~l.Zil<:mC. 0r £rum .-my .:..,t£1~>..- scurc;; on ch.:i:r b-2h-:1lf o I ,,7,>uld hc.ve thought th::>..i: 

frvm th12 ZLO!It"nc that i':.hr:: C:.-::f,.or"ci .. mt hdG. ckcid<:d, qui,~-; prop:o:rly ic. ;:;.y viaw, 

not to cont~st thcs6 issu~s. th6t l~t~ers of c;1n~olcnc2s and apologi2s would 

have been issu~d Lu ~11 =cnccrntd. I~ ~ppears th2t n~thing lika this happened 

in this case. which is a. pity. This wc·uld :1:.v~~ b:: 2'"i P .. ni.tigatint; f:::.ctor 

had the d.efcnri&nt dor:.-:.. S·:-'o ..C•s I s,J.id .. d: the C,;,·f:iEZ"tir~;:; this I!l'iCt~r rec~iv;;:d. 

:c:itionwid~ att-:nti<.Jllo ·r ' 
~-- 'il.~ s th·: c,;;ntr<? of cc·ntrJv~~r.s.y for several W<.:<:ks. 

Be thc.t ::cs it may, th ... .:L£-::i•Ga.nt by not cunt:.:.:sti:,c;, vlE.z in effect, admitting 

;.:hat th2 police we:ri: rcsp.-:·J.sible. All th,,:s~ wh,J c:::mccived this plan, all 

thos·;; who din::ct~d it :'i.zjd a.ll th0S.! whc ac1:u2lly t-~~ck pGrt in t:his operatio-:;:t 

should hang th8ir h23ds in shaoc. It was ind-2·~:-d :: s::.rry day in the history 

·- i. Jamsica .::nd no d,_;ul.>c -v.:ill reE::~in a st.:o.in which will c;)ntiEu~ to haunt the 

J :~I:J.o.ican Po lie.:: for y·~-'::s tc c . .:;L:J.<:: o 


