IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. C. L. 8415/19%2

BETWEEN LERCY SAMUELS PLAINTIFF
AND THE ATTORNEY GENERAL
OF JAMAICA .  DEFENDANT

Dennis Daly (.C. instrucited by Daly, Thwaites &
Campbell for Plaintiff

David Higgins instructezd by the Director of

State Proceedings for tanz Defendant.

Heard: 16th Septembar; ist CGetober and
11th November, 19%4

Judgment
Reckord, J.
The defendant in this action eatered an appearance and having failed
to file a defence, an interlccutory judgment was sntzred accordingly in
favour of the plaintiff and the matter came beforz mz for assessment of

damages.

Th
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facts are not without some importance and rzaceived nationwide
attention on the 24th of Octeber, 1992, when there were announcements by all
the media houses that thres men who were locked up in the Constant Spring
Police Station zlong with some 16 others.in the same cell had died in the

cell apparently from suffccatiop due to overcrowding.

This plaintiff is one of the 16 who survived this ordeal and I am in-
formed that of several actions that have been filed arising from this inci-

dent this the first to come up for hearing.

The plaintiff testified that at zbout 10:00 2.m. on the 22nd of October,
1992, he was walking along Grants Pen Road in St. Andrew when he was stopped
by a number of policemen who questioned him as to whsere he was going and then
ordered him to sit on the sidewalk along with others. They wers kept sitting
in hot sun for about two hours and then ordered intc 2 police truck whare
other young men were and about 40 of them were driven to the Constant Spring

Police Station




Thzre they were put imz a room and their names and addresses were taken and
they were all finger-printed. They complained to the police that they had
done n&thing to des=rve this treatment but were given the rzply that when tha
finger—priﬁts results wire krnown “those who doa’t do amyrhing will be let

cut and those who do zuything will stay." About elever of them including

ihz plaintiff were piec:d in a cage in the guard~roor. They were packéd up;
could not mova fresly, they had to struggle to get out when their names were

called.

That same day at sbout 6:00 p.m. they wers all relieved of their shoe
laces and belts and placed in thrze cells. Eightszen ycung men including
the plaintifif were pliaczd ia the number 3 cell. This c¢211 was 7 feet wide
éend 8 feet long. It had no windows. Three sidss of the cell were block
concrete wall. One concret2 bench was in this c2il und the door was made
of grill bars with shee: m=tal inside and outside., Th2rs was air space of
zbout one inch under the door ~ about 20 holes wire in the upper half of
the door. It was no: possible to stand up without touching someone else.
They all remained in that cell for that night wirhout any food or drimk

being offered to thsm. Bscause of the crowded conditions the plaintiff

naver slept that nighi.

The following mornring tea was served to them i the passage but the
plaintiff never had any. Afterwards they were rezurnad to the cell and
Jocked up. Inside w=as hot. His clothes, like sll the cthers, were wet
from perspiration. Ths wazlls of the cell were sweating and water was dripp-

irzg from it. They beat on the cell door and callsd for asssistance.

At lunch time thz cell door was opened and ithey were served lunch in
the passage. They protested returning into the czll and a policeman hit
cne of them with his baton. They were given brooms which they used to
sweep the cell. They wsre parsuaded to return ivto th: cell and enter-
tained themselves by "De2 jaying'. One msn from cue of the other cellc was
put with them io numbzr 3 cell increasing their number to nineteen,
Although those in number 1 and two cells were ssrvad supper; none was servad

to the occupants of c=2l1 number 3.



Family members had alse brought food for some of fhem but thosz in number 3
cell never received any. During the night they bea% on the doors and called
for food and water. They zven shouted "man goiag to dzad im here'. The
plaintiff testified that bzcause of thirst, he had to drink his urine. He

fz2lt as if he was going t£o dic and subseguently lost consciousness.

+
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He regained cousciousness on the morning of the 3rd day when he found

=

himself im the bathroowm. Th: others were outsidr th: ¢ell and were getting

food. He got feod last., He drank some watar but r=fuscd the food as it

wes ¢old and appearad to havs besn from ovaranight. H: was told sbout three
of his friends who war: in the cell with him end he nover saw them zlive

gain - Agana Barrett; Izun Forbzs aad Varrell Brown., He attendad their

m

funaerals. Thay were never put back in the cells on the third day and after
paelice had tsken statemenis from them -~ they were rwlcased Ifrom custody.

He was vomiting, hes was waak and could not stand up.

After his rzleazse he visited o doctor znd got triatment., He spent two

wizeks in bed zs he was wezk. His left car was aurting hinm.

The plaintiff said hs had to throw away %ha clothes he had on in the

czll as they were not good again. They werz:-

one pair velvat jsans valued - $1,200.0GC
a ‘Bulls® ganzi valuzd - 350,00
1 pair underpanis valued - 120.906
1 pair of brief valued - 70.00
1 pair of Patrick Zwin shoes - 2,000 00

$3,740.00

He had never been convicted of any criminal offzsnce 2nd was not charged

for any offence on this occasion.

Under cross-—examination the plaintiff said he never made any attempt

to wash his clothes &5 his mother with whom he lived had thrown them away.
This was the czse £or the plaintiff.

Mr. Higgims informad th: Court he was not calling any witness on behalf

o]
h

the defendant and rosted his case.




Clzim filed claiming
of comstitucionsl rights, On claiw for false iupriscnment, ths plaintiff

rom 16:00 a.m, the Thursday to mid-morning

=1l

had pesn deprived of pis liberty

on: the Szturday and sugg-sted an award cf $50,000.00.
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The taking of ths plaintiif

he suffered no physical injuxry from this assaulr he gubmitted that & “nomimal’
award of $10,000.00 would be justified.

The plaintiff bascd his strongest claim for a brcach of his constitu-
tional rights, Mr. Daly submitted that from the ovidance the plaintiff had

treatment in brzach of Ssction 17
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been subjected to ichumsn and

of the Constitution. ¥z zzked for an award of nor less than 3$500,000.00.

zliow

Q

The adjournment was Teken at this stage € ir. Daly an opportunity

.

ro produce any authorify as to awards under this h:izdivg as hs was not awars
of any such claim in the Supreme Court of Jamaicsz,

When we resumad hszring 3 month latzsr Mr. Paly refcrred the Court to
& recent judgment of th: Supreme Court of the Coumonwsalch of the Bzahamas

or: the 22nd of June, 1994 - Sce Suit No. 1131/87 Tanmura Merson vs. Drexel

Cartwright and the Attorney Gzmeral (un~reportsd). Thire the plaintiff, e

female visitor to the island, was awarded a sum of 5280,000.00 fer General
Damages which included $100,000.00 for brzach of her constitutionsl rights

by the Bshamisn Polic:z.

The instant case was a far worst case than the 3shamian case Mr. Daly

ke Court to take judicial noticz that the Bzhamian

o

submigted. Gz asked
Pollar was equivalent to tha United States Dollar. #r. Daly further claimed
zn award of $100,000.00 for zxsumplary damages &g puniiive sanction against

fthe  defendant.

n making its eward ought not

?J:

Finally Mr. Daly submitted that the Court

the defendant by the fact

Fh

to be concerned with the possible inconvenience o
that there ars other claims of 2 similar nature pending against the said

defendant.




Court to a number

On behalf of the

the Supreme Court

of claims made under oz

and suggested an award botwaen $10,006.00 o $15,005.506.

In anothar case hearsd om the 11.16.93 ~- $64,005.00 was awardsd to a

ays in custody with 10 other
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ro C/L GUOS/BT7 ~ Peter Gayle vs

pzrsons whers there was wothing o sleap on

The Attorney General :tal -~ Hz suggested o sunm of 350,000.00 for Aggravated

dam nages

With refereuce o cizinm for s2zemplary damegos wy. Higgins said that

m

this fell undar chz Bcoxkos vs, Bernzrd principles - Police gering under

arbitrary, oppressive or upcounstitutional manmer. Howover, if award for

£g5:s cught not to be

€

compensatory damages wos sufiicient, oxemplary do

awarded. Ses McGregr. on Dameages, Chap. 11. pag: 266. In any 2vent,

exemplary damages must bi moderate znd the Court should leok at the meauns

0f the defendanc whau it was his view

that an award of 50

It was his subinission that any eward for comstitutional breachss should
be mede under the hzad of axemplery damages znd rcr seperately and asked the
Ceurt to note that in th: Bzshawizn case no specific amcunt was awarded for
exemplary damages and in the prayer of this case thars was nc ssperate
claim for breach of constirzutional rights.

-

For damages for asszult he suggestad a nominzl award of $1,000.00.

Finally, he submitted that a total award of $140,000.00 would be sufficient

’.

&

£ cover general damagus. Ho was making no submissions on the claims for

special damcges

Tne Assessment

The plaintiff has clzimed damages for assault, false imprisonment and
breach of his constitutionzl rights in thet he was subjected to inhuman and
degrading treatment and flowicg from these additional claims for aggravated
znd exemplary damage

Res Claim for Assault

What was the nature of the assault? The evilense disclosed that the

plaintiff was finger-princed.




This seems to be ths ouly 2act of assault that the piaintiff is complaining
cof, Mr. Daly asked fsv a ‘nominal’® swara of $10,000.00 as the plaimeirff
suffered no physical injury from this act. Howevar; thz police are aware
thet they fave uo autherity ro take a person’s fingor-print without an order

of the Court. 1 will thorsfore award the sum of $20.000.00.

kes Claim for False Impriscnment
From the evidaac: ¢h: plaintiff wes hsld frem 10:00 a.miton Thursday and

reluased about wid-moreing on Saturday. Thic is <pproximetaly 48 hours over

3 day period. Couns:i for the plaintiff claimed $506,000.00. Coumszl for

P

]

Ed

the defundant thought o cuin baiwoen $10,000.09 and 315,000.00 would be

(W3]

(his was a mosi uiususzl case. The plainitiff and others weare not im-
prisoned for auny suspectzd offences as is often the casz. Thuy were just

locked up. In my view on award of $50,000.00 iz justifiad.

Preach of Comstitutionnl Bights

In the Babamian cas: of Merson V.. Cartwright and the Attoragy Gemeral

{SuEra) the plaintiff a 292 year old teacher ha’ visited the Bahemas from
the United States of Am:vicz with her sick father. On: day while the plain-
£3iff was alonme at th: housz wharc she was staying thoe police arrived and
domanded they be let in. They showed her a s=arch worrsnt. She tried to
make 2 call on the talophone but the police przvantad her. She attempted
te znter her room to change her clothes as she wzs thi:a claed in bathing suit
nly buc this alsc waos rufused. They commanded aecr to accompany them during
z search they carried vut on the premises. DNething incriminating was found.
Sxill so dressed she was faken to the police station but at no time was she
guarded or ascorted by a fzmale police officer. 8he was placed im a2 cell
bleck which had a few small holes for ventilation, It was very hot being of

August and humidity was vory high, The plaintiff was hot and sweating and

g

(ﬂ

nauseat

(u

[

2d by the stench in ths general cell. 5She was not allowed to use
the bathroom 2t first. On:z compassionate cfficer brought her two tins of

-

scda when she complained of being thirsty.




When she was =2ventuslly =1lowed to use th2 bathrcom there was standing
water on the f£loor, tha water closst was blockad and had overflowed. There
was no tissus and ao watcy or soap with which to wooh her hands., Later that

placed in the c¢211 with her., A fricend who

nd broughit blankst and pillow was uo:

allowad to sze the plain-
tiff. She never slept <hat night becsuse of fear foxr hur personal safery

oy

and becauss of thse uncomiorisbles nature of the scecmmadation. The bench
i

to which she was assigosd was narrow and cock rcachasz got into her hair and
Trylng to get Into Ay awng: ~2nd moulls,

On the second aay shs was kept locked im 2 gencrsl cell wich 12 mals
prisonzrs and ooe or w0rYe of the male prisonars defecavcd con the flosr while

one juvenile vomiced and one male adult masturbztzd. 3Beczuse of the hot day

i

he plaintiff took turn with others putting th-ir fzczs to the holes in the
czll door to try to get scoms fresh air. The plaintiff wes not fed by the
police while she was in cusindy. When she nsadecd zc use the bath a male
police escorted her thiw: though she had to lezve th: door open. This officur

showed some decency by turaning his back.

The trial Judgs hr., Justice Sawyar said:

"In light of 211 these facts, which I havse found to
hava bezn proven to the standard requir- I had no

<
¢ifficuley in 4dzciding that the pla Had bean
treated ismhumanly =--- Hsre, the pl: s even
if she had bron lawfully arrested wzz a pxrson en~

titled to the penefic of the mow comstitutionzl
presumption of 1lnnocence and cartainly not to

be treat:zd thz fashion in which shz was in
fact etrazated as if she were the wmosit notovicus
fellom or worsc

In =y view it is difficult to ihiﬁk of any
circumstanczs in & supposedly country which at

the time was purporting itsslf to be moving

towards = First World Status in terms of ¢1nan—
cial instituticns which coula be conzidired more
inhuman thar thz circumstances so vividly dss-
cribad by the plzintiff and which she poignantly
equated to the notouriocus “Black Hols of Galocuttse

In wy visw she is entitled ¢
il innfumen traatment sh

ds the pelice gﬁnarall

first defendent in particular”




Thé judge went on €3 Suy e

"Thi. facr Lt
in respsci cI
assaule g
has sny go
view the C

L2epility has never
rorts oi false i
irzy or malicicu
pology bsen offcrzas I ¢an only
of the lst defendantb in particular
as higo-hatd TG OULTAZRCUS. Furthei
conduct show: ;n entreme disregard for
law ana ths right of the pleintiif zo
tecticn of the law. I therafore mold
damages aworded inm this case should faciu
a reasonabl: sum by way of examplary

v

He awarded her &as

imprisonmont - $90,000.00
Vamages for maiicicus
prosecution - $90,000.0C

Breachcs for plainiili’s
constitutionel right

Saction 17(1) the Constiturion of Jamsica statas:

Yo persoca shalil be subjectsd to tortur:
w 0¥ degrzding punishmentc or

In this case membays of the Jamaice Comstabulary Force who are employzoz

the Government arbityarily and without zny justificstion tovok the plaingiff

=h

o
and others from the publiic road, herded them intc a police lorry ang tock them

1

against their will to tha police station wheare they were finger-printed with-

\

out any Court order =24 tThan packed them like szrdinss into a cell 8 feet by

the evidencs in Cetajils suffica it to

1

7 £z2et, I do not proposs Io repea
say that there was an abundencs oI evidence to support the clzims that the
plaineiff had been subjuetzd to inbumen crestmsns  contrary to the provisions
of the Constitution.

Counsel for the plaintiri asked for an awzrd of not less than half
2illion dellers, while dofonce counsel suggestad $50,006.00 by way of

ezemplary danages.
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In my view an oward for cxemple amages wher: aAppropriete should be

-

mede seperats Ifrcom any othur award because exemplary o

wgEes are in the naturs

of & penaley and a defendsnt should be aware what the penalty is for his
wrongdoing. The constifuliconal rights of the plaintiff were blatantly in-
firinged., DNot only wire they inhumen but they wars oppressive «lso.  But is

che plaintiff entitlad o zn award under chis head?
P




Constirurion of Jamaica unzer which this claim for

Section 25 of

breaches of constituticuii rights was laid providzs as follows in sub-sezctic

v

(1) and (Z2):-

251} ¥YSubjset to the provisions of
of this scerion, if any person alleges
the provision section 14 to 44 (4

itution haes besn; is beioz oo is
concravened in relation to hiw, then,
ce to any other aceicnm with respsect
&

xei] £o bR oo
withour prejudd
£o the gcam: @t
person wmay ;

er which is lewfully avaiizble, that
Lo the Supreme Court for !

Supreme Court shzll have 13 S=
z2r and defermine any ¢ pDhLP:*ion made
pursucnce of subseciion (1) of
this s= ch;,“ P may meke such ordsrs, Zssu:z such
writs uch directions as it may consider
zppropris h¢ purpos: of enforcing or sz-—
curing ;munt cf, any of the provisions
of the sictions 14 to 24 (dnclusiv:) to the
protection cf v'gich the person coacerxrunsd iz
entitled.
Provics< that the Supreme Court shall not
exereiss . under thiz subsazciion zf it
is satisfiz? whsar ad=quate mezns of radress for
thz cont ‘ egad are or havi baam zvail-
able to the parson concerned undsr any other law'’.

Neither counszl in this case referred to the proviso in their addresscs.

In the case of Leonard Grahem vs. The Attoraey Gineral - §.C.C.A No.6/

&3,

{unreported); the quescicn ¢f 2 claim for breachss of constitutionzl rights
was discussed. The plaintiff’s action in that case arcse after he was charg
for murder and was commitied for trial 2t the Circuit Court and remandad in

custody without any preliminary examination b«

sceking, firstly; a declarvation that his incarcerscion was unconstitutional
buing contrary to Sectiocn 15{1) of the Comstituti n =nd scecondly,; an award

of compensation pursuani %o Section 25 of the Cousticution.

Under the provision ¢f section 79 of the Justices of the Psace Juris-

diction Act, any person whoe is injured by “any zct done by & Justice im a

20
g2l

ing conducced. ©He scught radre

matter ¢f which by law he has no jurisdiction” may wmzintazin an action against

such Justice.
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when the matier

“"The “Ea
an n
the £
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" - ; Cydima his Aorier Fo -
He was . riy to brimg his ztiionr Ior damages
which 10 Zs cight to point out iz 2n z2ction at
cownon Szetion 79 ms 1z the

e e

COITEn

ent onr rurther T

i

in my .“,m, secrion 79 of the Jusii

The provisc in terms obliyg ;
dzcline jurisdictionm if adequate
radress Av< qqﬂLlfblL under lzw,
authoricy for vearuring €C suggast
Sceticn 25 im providing radress fov
ments of fundamental human rights
¢ resz=yvac f£or breaches wher:s el
otherwise vailasble®™. Sec Harrikiss
General (1979)31 W.i.R 343,

For his part Coopbell J. A, added:~

"It wes a plfim and straight-forwers caes of
tenticn not euthorised by Szetion 15{1) of the
Coustitutionc The appellant sougnt rodress underx
Section 25 of the Ceomstitution bur
by thse prcviso to that secticn
equally & ’V» timeocusly had the
set asids by the Supreme Court
SzCure ¥o4ress namely COMpLRSALoT zes under
Section 7% f the aforszsaeid Justices <of the Paace
Jurisdicticn Act®

I am satisfied thit adequate means of redraesc were availiable to the

ntiff in this casz., ©7 is caught by the provisc and accordingly his

claim for an sward f£or briach sf his comstituticnal zights cannot be grantzd.

nerefere 1 am not awars

I did not hacd the bznefit of lookinmg atr the Bshsmian Constitution and

f there is any such provisict in the Constitution

‘.1‘1

that country.




W=t Exenplary Damages

£ harm.

wd by awara
cony ansmmury damsg
rously caliad sxen
vindiciive

peritive Jar
retributﬁr"

In Rockes vs., Berzmerd {1964) A/C 118%, the douse of Lords held that ona

ba awarded is whers

of the cataegories oI cas:ss in which exemplaory das

thers has been oppress ayhitrary or uncenstizu 1 action by the sarvants

cf the Governmuint. Thr instant case falls squzr:ly wirhin this category.

<ra Delvin specking fox L:l tnree considerations which

[-4

should always be bournc I vind when awards of swimplzry daneges are in issus,
Firstly, the plaintiff must e the victim of the punishable behaviour ~ szeondly,

of the defendant. Other

the award should be

consideration includs thi couduct of thr dzofendant Jown to the date of trial.

While there hzs Laon nothing from the svidanc: oo indicate that any
zpclogy to the plueintiff has bezsn fortheoming £rom the police, the fact that thay

sction shows that they hav: net tried to justify

1
o}
w0
[\

ave file no defence to

Foy

tiazir conduct.

n
©

In & recently comcludid case in the Suprems Court before Karl Hzrrisom J.

mzges becausz of oppressivs

{2g.) an swara of $50,000.00 was made for exemplary

oihaviour by soldiers of che Jamaica Defence Foren. Soo Suit C/L GO71/88 =~

Abraham Grent v. Ths Attorney Genaral.

After being arrsstad the plaintifif was kept in the breiliung sun for over

e houxs. He wes donixd food and water; he was mon zble to slezp because

(1

~f the cranmped condivion of the cell., He becaxmc 111 znd subsaquently lost

conscicusness apparzensly from insufficient air; czlls to the police for




veiief from the
th? wrongs done

cvidencs and of

of $160,G00.00

arbitrary and unconsitituiional actions by the pclice.

In view of this & I decline to make o scooyats award for aggravacsd
GLEAER S .
To summerise, Lic S
Demagses Lor Asssult - 52G,000.060
Damzges for fzlse lmprisonment - 50,000.0U
Exenplecy © X - 1060,G0C. 00

LLIAE
Tntal for gemeral damages - 3170,0006.00

Specinl drmiges - - - 3,740.00

¢s from cat

I

There shell bz iutorwst of 64 per annum on gomeral dam

cf the service of the ¥Writ up to today. On specizl dzmages incerest to be

h
Y

per annun frem 22.10.9Z2 o todey.
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The plaintiy have his ecost which is 7o bz texed if not agr=ed.
p

Before leaving this metter I venture to chink ot
=

)

I
)

[¢]
et
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appropriate

to make some general commznts, Learned Counsel foy the plaintiff informsd ths
Court on the last day ~f hearing that up te thet tfime ne form of apology had
ccme £o the plaintiff from the Constant Spring Police, or the Police High

Cummand or from any oSiney scurca oo their beshalf. I would have thought that
from the mousent that the cdofsndany had decided, guine propsrly io oy view,

n0f to cuutest thess issuws, that letters of condolences and apologios would

have been issued tu all zoncecrasd. It 2ppears that nothing like this happenad

this case, which iz 3 pity. This would have

N

nad the defendsnt done so. As I this mutter recsivad

cationwide attention., I w:é the cenire of controversy for several weeks,
Be thet 2s it may, the deofsncant by not contesting, wes in effect, adwmitting
that the police wers raspoasible. All those who concsived this plan, all
those who directed it aand all those whe actuzlly tock pasrt in this operatiom

should hang their heads io sheme. It was ind:

 soryy day in the histery
v Jamaica «nd no douvt will remain a stoin which will continue to haunt the

Jumaican Police for y.srs €0 cumd.




