SUPREME COURT LIBRARX,’

KINGSTON
JAMAICA

Sudquent Rook

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN DIVORCE

‘,sui’r NO. F. 1989/s 123

BETWEEN RUEL PHILLIP SAMUELS PETITIONER

A ND NORMA ELAINE SAMCELS RESPONDENT

Mr, Dennis Goffe instructed by Myers, Fletecher & Gordon for the Petitionmer.

Mrs, Shirley Playfair instructed by Playfair, Jumbr, Pearson & Company for
the Respondent,

JUDGMENT

Heard: Jume 27 and July 31, 1991

W.A. JAMES, J. (AG,)

The parties who were married on the 21st February, 1970, had, on the
husband's petition a decree nisi pronounced on the 5th May, 1991,

Before me is an application by Norma Samuels (hereinafter referred to
as the respondent) for her maintenance by Ruel Samuels (hereinafter referred
to as the petitioner),

By interim order made by Reid; J. on the 17th May, 1991 the petitioner
was ordered to pay the sum of Two Thousand Dollars monthly to the respondent
until the determination of this application, provided she be allowed to
continue to reside in the house at Montrose“Road, St. Andrew.

Thé petitioner by his affidavits states that, now at 82 years of age
he is retired and the companies, Ruel Samuels Limited end Ruel Samuels Manufac-
turing Limited from which he received his sole means of support,{ceased opera~-
tions in October 1989. He further states that his only source of support is
from his son Carlton and foster daughter Dr. Sutherland. He exhibited two Bank
Statements which togethér showed balances amounting to just over Four Thousand
Dollars ($4,000.00) in early November, 1990. His allegation in his affidavit
that the respondent committed adulter& during the marriage is not relevant to
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these pruscecdings.

The respondent by her affidavits, states that her estimated monthly expenses

amounts to Seven Thousand, Five Hundred and Ninety Five Dollars ($7,595.00). She

further states that because she 1s hypertensive and under doctor's treatment is



unable to work for protracted periods z2nd do work but cannot earn enough for

her support.

The respondient was cross—exawined on her affidavit and the following

emerged therefrom -

(1) . Her daughter Karcn and her two childreu live at the house for about

three (3) years.

(ii) Kaeren does not pay rent.
(ii1) Karen shares all expeuses.
(iv) Part of the main house was rented to the Peruvian Embassy for a few

months at a rcntal of Four Thousand Bellars ($4,000,00) per month.

) That six boarders each paying Six Hundred Dollars ($600.00) per month
stayed at the house for a month at a time over a period of a year to
eighteen (18) months.

(vi) That the boarding ceased when lawyers for the petitionmer asked her to
account for rent.

{vii) Her daughter Caroline assists her financially to the extent of Five
Hundred Dollars ($500.00) to One Thousand Dollars ($1,000.00) per month.

(viii) Daughter Wendy assists financially occasionally.

When the petitioner was cross-examined he testified that since 1989 he hus
been living off contributions made by his son Carlton and foster daughter
Dr. Sutherland to an account in Bank of Nova Scotia Jamaica Limited.
Mandeville. From this account he draws the weekly amount of between

Three Hundred Doliars ($300G.00) to Four Hundred Dollars ($400.00)

From this sum he pays houschold helper, buye food and take care of other

expenses. Mr. Goffc made the following submission:~

(a) That there is no dispute that the petitioner is not actively engaged
in any profit making enterprise 2nd that the companics, Ruel Samuels
Limited and Ruel Semuels Manufacturing Limlted are heavily indebted

to Nativnel Commercial Bank and have cessed operations.




(b)

(c)

(d)

(e)

Mrs

(a)

(b)

(c)

I

That the house (occupied by respondent) could yleld income in the
form of rvental. |
That it is a form of main£enance for the respondent to be allowed
to remein in the house and cottage and not rent out part of it.
That in relation to 2 sgreement by the petitioner to pay the
respondeni Two Thousand Uollars ($2,000.0C) monthly in 1986 the fact
that the respondent received rental of Four Thousand Dollars
($4,000.00) per nouth is jproof that there was an income thus relicv-
ing the patiticner of liability to pay.
That since the closure of the two coupanies the petitioner has no
income except as derived from his childrau and cannct pay any maiu-~
tenance to respondent.
Playfeir submitted
That the petitioner secks to relieve himsclf of the liability te
zaintain the respondent om the ground that
(1) the companics have ceased to opercate
(i1}  he 1s retired and is maintairied by his children
(i11) that the respondent has committed adultery and is pot sucitl.c
to any meintenance.
That the income of Three Hundred Dellars ($300.00) to Four Hundrod
Dollars ($400.0C) per week from which the petitigper mointaius housc
and other expenscs are less thau raalistic,
That an order in terms of woney be made and that the respondent be
allowed to remain at Montrose Hoad urmolested and rent free even if

it forms part of the maintenance order.

On an application such as this, the Court should have regards to the inecans
of the applicant/rcspondent and the ability of the petitionmer and to 21l the

clrcumstances of the case as scems reasonzble.
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(1)

(i1)

(111)

(iv)

W)

{vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xi1i)

(x1ii)

Having regaerds to the evidence and the submissions made I find the
following:~

That there is no clear evidence regarding the meens of either party, that
is to gay 5 specific and quantifiable sum recedved by both.

That the respondent’s wonthly expenses ars approximately Seven Thousand
Five Hundred and Ninety- Five ($7,585.00) Dellars.

That she receives monthly sun of betwoen Five Hundred Dollers (§5060.006)
and Oré: Thousand Dellars ($1,000.00) from her dsughter Caroline.

That the respeadent alsc received some financial assistance frem her
daughter Wendy but that such sume are not oﬁ such & regular basis or
Indeed in quantum to form part of her lucome,

That the respoudent did rent part of the house at a rental of Four Thousand
Dollars ($4,000,00) per month but that such rental was used to.effect repairs
and maintenancé of premises,

That in the past the raspondent had boarders who paid Six Hundred Dellore
($600,09) per wmonth.

There is no evidence as to the et result of having boarders.

That the petitioner is the rotired chairman of severel companies.

That the companies Ruel Samucls Limited and Fuel Samuels Manufacturing
Limwited hawve ceased operations since Getober 1949,

That these companies have not been wound up.

That the petitiover is chairman of Harvey's Electronic Limited.

That the petitiomer has net disclosed his holdings ir any or the above
cowpanies except that in Harvey's Electronics Limited he holds four (4)
out of Ten Thousand (10,000) shares.

That the companles Rucl Samucle Limit.d and Ruel Samuels Hanufacturinyg
Limited have assets ~ the value of which is not stated.

That the petitioner has assets.
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(xv)

(xvi)

That the petitioner :njoys an income frow on acecuut the source of which
is supplied by his son Carlton and foster daughter Dr. Sutherland.

I find and agree with the submissicn thot the sum of Three Hundred Dollars
($300.0C) to Four Yundred Dollars (2400.00) per week os stated by the
petitioner as the suw for maintalning his house and other expenses to be

unresglistic.

I find that there was an agreement in 1986 to give the respondent Two

Thousand Dollars ($2,600,00) per month and that the amount is not now

beilng paid.

The houst iu which the respondant resides i cwned by Morue Limited, &
company in which the petitioner cnd respoudeat hold shaxes 70% and 367
respectively.

That by exhibit I the company has giveir notiece tc the respondent to vacate
the housc.

Any order made cannot contemplate the continued occupancy of the housz as
to the corpany which can declde guch course.

Not withstonding the monthly cxpenses az claiwed by the respondent it would
appear that in the absence of any evidence of income thet there is eithsr =2
projected 1ifostyle, or she has falled to disclose further source of income.
Having regard to evideunce of petitioncr in cross-examination 1t weuld appear
that his failure to pay the Two Thousawd Dollars ($2,0600.00) per month is
not due teo inabliity but rather a refusal based on reasons put forward on
the ground of infideliity.

In view of the foregoing I aw of the view that sk increase of 507 over the
Two Thousand Dollare ($2,0060.00) is reasonable,

The order ic that tne petitioner pays to the respondent the sum of Three
Thousand Bollzars ($3,000.00) monthly as waintenance with effect from

I1st August; 1%%1l, Costs to the respondent to be taxed if not agreed.



