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NORMAN MANLEY LAW SCHOOL LIBRAS
COUNCIL OF LEGAL EDUCATION

MONA, KINGSTON. 7. JAMAICA

ik THE COURT OF APPEAL

SUPREME CCOURT CIVIL APPEAL KRO. ©2/8%1

BETWEEN

A N D

Dennis Goffe,

BEFORE: THE HONW.

instructed by Myers, Fletcher

and Gordon for the iAppellant

Zmthony Pearson and Mrs. C. Beecher-~Bravo. instructed
by Playfield, Junior, Pearson & Co. for the Respondent

ROWE P.:

Cn July 2%, 1951 VW.a. Jamaes J. {ag.) ordercd that
appellant {hereinaftor

{hereinafzer "the wifw") tho sum of $3,645.00

February 17 and March-5,- 1982

s
=

on thne grounds that:

a)

{b)

{ci

Tha judge was wreng in law to rule
that nnhe allegation that the wife

had commitied adulvery was irrelevant
¢ an application for maiantonance;

therse was no &vidones to shew that the
nusband had means fto pay 33.000.00 per
menth and furcher that ths judgs cught
to have fouad that whe wife was able to
maintain bersclf;

43

the judge failed to naxe inrc account

i
the catastrephic descrzasz in tho husbandd

means since 1873 and wroagly increased a
veluntary payment of $2,.000.00 per monih
by 50% dus to inflation.

MR. JUSTICE ROWE ~ PRESIDENT
THE EBON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDONW, J.h.

RUEL SHMUELS PETITIONER/APPELLANT
HORMA ELATHE SAMUELS HPPLICAHT/RESPORDENT

the

“tne husband®) should pay to tas respondunt,

per month by way of

5

Coy) 2~



Vic dismisscd the appeal and set ocut heroin OUr reasens.

The wife caused a notice of her intenticn to apply for
mainienance to be sorved upscn zhe husband on Coiobar 23, 1S9,
This drew a rssponsc from choe busband in an affidavit sworn vo on
ilst Hovembor 1990 and served on Hovember £, 1930 in which hc
allegad that hoe had no means of his own and further that his wife
was dis-eptitled to meinvenancs as she had during the course of
the marriags commitrod aduitery. On March 5, 15S1 dacreos nisi
Wwas granved on the husband’s pstition. 7Then on Rpril 1i, 1935} the
wife issued a summens rovurneble °n May . 1951 secking alimony
pending suit., On that dazy Reid J. (ag.) mads an interim order.

mi

1o summons' was ra-issusd for May 27, 1%9% when Clarke J, made

d

several cordsrs including ap order granting leave to 1hsz husband
to file further affidavite. This waz dono and on Junc 27, 15951
W.ii. James {ag.} heard the application for alimeny pending suit
and deliveread Lla reservaed decision on July 31, 1991, Unfortunacely
his judgmznt did noct form part of ths Record.

a#t the outset of the hzaring befors W.i. James J. {ag.) the
Court was asked to ruls on the relovances =f the hushand's allega-~-
tions that his w1£: nad during the courss of thé marviage commitied
adultery. The allegation had been acnied by the wife, Basing him-
gelf wpen section 12 of the Maintenance Lict, Mr. CGoffe arguaed before
the Court bzlow and again bzfors us, that a wife who has commitied
adultery is not encitied o maintenance. So far as iz rslovant

section 12 of the Msin

;J
ﬁ
pat
o
]
9}
!’\
.

b

9]
(e}
e}
]
Q
&4
1 ~
£
)
4]

"For the purpcses of this £#CL, SVery man
hall be liable and is hershby reguirced
Lo maintain his wifse, irrespactive of

her bLeing able to maintain hargelfs

S

Provided always, that no order
for the payment of any sum cf
mon=y by the husband of any
married woman shall be naedse
against such husband, undor
the provisicns of +his ACT
Lf 1t be proved bofors the

i Court to which application
for such crder is made that
the wife has committed
adultery {unless such adultﬂxy
has been condoned), ...-"




Zpplicelions under tha HMaintesnance act can only e mads
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n the Family Courts -
see secticns 5 snd 7 of the Judicature (Resident Magrgtrates) Act
and sectvion ¢ of wiie Judicaturs {Family Courc! Aci. %his appli~

cation for alimony pendiag Sui’? was not wiiable in a3 Zesident

Magisirave's Court, was nov npode in such Court and was no. govarned

4Ct,; may have long disa pote}

the provisions of vhat Xet onz iz beund by its spiri: and its

latter. Mr. Goffe's lament tha® a persen’s righis should not depend

plea for genaralitcy in the law relating o ®ma3inienance cannct bs

achieved without steturcry basis,

Th camg into feorce in 1589
enables a wife te apply for maintenance husband
fails <o provide ressonifle mainfendnes foo nar. . This she may 30

under sscflen 25 whether or not ,b 22 LS in axistgnca-a pecition
for the disscluticn of the mArriage.  Whels, however, &5 in che
instant case, thare 15 &
marriage, the wifs may apply undar section 20 of the Act for main-
terance pending suii. Seciion 20{1) of ha Ach snables fhe Court
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ticn of the marrisge and expressly provides for interim payments in

H"

xs.

118 way:

u n ‘ ion for disso-
ion of maerriags the Court shall
powaer U0 maia inierim corders
such paymenis of neney Lo ihe
as the Court may think reason-
LH
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it 1s transparenily clear ohat the Court's powar Lo grant

interin paymenis to the wife under section Z0{1l) above is neither
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sgcur<a provision.
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delivered on 24/2/92) this Jourt held ziuar conduct of o wife or a
husband may b reiavant t¢ the grant of maintaénsnce in cervain

excaptional cases. Wo szid:

"The decided ca
statute aempowear
account the con
whan fixing the amount
‘conduct’ there does not moan
which has contributcd ts tha

of Lhe marciage. Conduct can be iaken
into consideration as a fachor which

may modify ;

=

v e b, - — - - 3 - . = Tl - U — b P —
If tnere is evidencos fhat 2 wife s living ig open adultery

at tne time of whe hzaring of ths applicaticon for malnterspes panding

consideraticn Lo determine whethor 6 grant intorim malntenance or

the guantum itheracf. Bub the allagatisn or aven the proct of

aduitery by a wife is not an abSOiuI? Dar to the grant of maintenance
pending suit undzr the provisions of section 20(1) of the Matrimonial

Causes ACt.
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in

was at thso

adultery and

of ihe case’
nov include the ceonduct of the wife, Lo was stabing fha :ul; oo
widg=ly, but in ANy fvant such & findirng was tnnecesgary for the
resclution of tho matiers before nim,

On the yuestion of Guantum, ¥Mr. Soifs submirtt

was no ovidence to conitradict
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tha
was retired and hed no incone £ nis own, whila wio wW1f% was ablao

TO WOk and could :arn extra money from roni or DOrAnos ¥he husband

R Y LAY T

exhibrted some static bank accounts, but significantly did not ox-

hibit the accghn: over which he zaid he

“f aticorney and

ird — AN S
LXOom WRnien Lo

taing an offisn sTafi in Kingston and 2 housse wich s staff in

the reasonable requiremen

]
£
Pt
Hh
3
el
O

th

1o enjoy a lot of forzmignm travel.? His tespanse was thet the forwign
travel which he anjoyed was paid for by 515 s0n and tfosztar dacghier
whom he visived from time o +ime in t'ﬁ C.B.k. Significantl

notL cemment ypon the allegation as to i comforvabls 1



hie maintained. Thers wos,
evidence to lead the Jjudge

the ability to pay the sum

of 53,088,840 monthly as maintzonance

L

pending suit. Accordingly, we dismizsaod the appcal.

WRIGHT J.A.:

GORDONW J.A.:




