L

IN THE COURT OF APPEAL

CIVIL APPEAL NQ, 22 OF 1969

BEFORE: The Hon. Mr. Justice Luckhoo, Presiding
The Hon. Mr. Justice Smith

The Hon. Mr. Justice Hercules

BETWEEHN. Delsie Scarlett and Stephen Brackett - Defendants/Appellants

AL N D Dr., Leonard Bluestone =~ Plaintiff/Respondent

Mr. L. Robinson, Q.Ce and Mr. W.B. Frankson for the Appellants

Mr. R.H, Williams for the Respondent

February 8,9,10 & March 12, 1971
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LUCKHOO, J.A.,’
On December 27, 1966, the plaintiff Dr. Bluestone sustained injury
to the left arm and right hand when he came into contact with a motor car-

owned by the first named defendant Delsie»Scarlett and driven by the second

" named defendant Stephen Brackett. The plaintiff claimed that the accident

was caused by the negligent driving of the defendant Brackett. In an action
brought by the plaintiff to recover damages from the defendants the learhed
trial judge found for the plaintiff but held that he was guilty of contributery
negligence., The trial judge assessed the plaintiff's share of responsibility
at 25%, He dismissed the first named defendant's counterwclaim for £19 in

respect of damage to her car on the ground that in the circumstances of the case

the plaintiff was not in breach of any duty to the defendants. The defendants

‘have appealed against these findings of the learned trial judge. They contend

that he ought to have found the plaintiff solely to blame, alterndtively, that

-the- plaintiff's share of responsibility should have been assessed at 50%.

They also challenge the trial judge's assessment of special damages. The first
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nanasd defendant.fuvther contends that judgment should have been entared in hex
faﬁo#r on the counter clain, The plaintiff filed a notics of‘?ntention to-
challenge the trial ju@ge's asgsessment of general damazes but at the hearing
of the appeal this was not pursued.

The evidence discloses that on Dec§mber 27, 1966 at about 4 p.m.
the plaintiff'qrossed the main road between Montego Bay and Falmouth in the
ficinity of Coral Gardens in order to speak with his maid who had joined a bue
parked faciné-west at a bug stop on the southern side 6f the road bpposite

to his home.  After speaking with her the plaintiff proceeded alon; the near

~gide -of ‘the bus to its rear with a view to re-crossing the road to get to his

home. The bus was parked with its off-side wheols about two feet from the
vhite centre line of the road the width of which the plaintiff estimated to ds

about 19' and the defendant to be about 22'¢ The plaintiff said that he

-proceeded 1o a point.level with the offside of the bus and some 4 to 5 feet

east of the rear of the bus. From there he observed that there waa no traffic
approaching on his right. He then peered around the rear off side corner

of the hus, As he did so the bus moved off and he observed a car (driven by

“the defendant Brackett) about 40 feet away travelling towards him at a speed

of about 50 ~ 60 m.p.h. The car was swaying in its motion.—/ Its offgide:

frount wheol wag about 6" - 8" gouth of the white centre line of the road and

ita offaide rear whesl was on the centre lines. The car continued on its

courge until it was a few feet away from him when it swerved to its laft,

FPearing that he would be struck down by the car he instinctively ruised his
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hands and arms in front of and about 5" — 6" away from his face. In a split
second one of his hands cams into contact with the right rear half of the csar. s
Involuntariiy he reached out-and grasped the radio antenua affixed'to'thelﬁip \
of the right rear end of the car, was spun about in a clockwise direction and \
fell on his knees and hands in about the middle of the road sustaining injury 1
‘to_the laft forearm and right hand and wrist,

The defendant Brackett's aocquﬁt of the accident was as follows.
He was procee@ing at about 30 m.p.h. affer negotiating a bend.in the road
sone %pmile from the parked bus. 'Ee thought jhat the bus was picking up or
. discharging pagsengers and sounded his horn. - The road was otherwise clear.

N

He continued at 30 m.p.h,mnbt paying attention to what was behind the bus as

he approached and passed it. He admitted that the exercise of special care

waé required in approaching and paseing the bus in case any one emerged fronm
behind it because, as he said, there might be somsone coming into the road

-~ while
from behind the bus. He passed the bus and/ . doing so he heard a sound at
the rear end of his car. Onrlooking intorhia rear view mirror he saw the
plaintiff standing in the roadway in.a semi~orouched'position. At all material
'timqs_the,buslwas stationary with its offside about 2' from the white centre
line of the road. His car had passed the bus wi#h its offside some 4' from
. the vwhite centre line.
Two passengers on ths bus Uriah Brown and Ivan Camphell were callod to

testify for the defendanis. The effent of their evidenco was that they observed

that the plaintiff had walked from behind the bus into thewight rear hall of the cax

L -2




‘D
»\_1//

L

-4 -

The learned trial judge disbelieved their testimony and counsel for the defendants
on appeal did not seriously seek to contend that the learned trial judge was, in
the circumstances, in error in so doing. Lloyd Spence, the bus driver, whose

testimony the learned trial judge also rejected supported the defendant Brackett's

~ testimony that he (Brackett) had sounded his horn on approaching the bus, that the

pus vag at a standstill when the car pasged it and that the clearance betéeen the

{two vehioleé,at that point of time was some 4' - 5%, @his witness seems to have

been cross examined with such effect as appears from the récord that the learned

tfial judge thought fit.to gay "As to the evidence of Spence, Romans, Brown and

Campbell, the most ocharitable thing that can be said of it is that it bears the
o :

unmistakeabls gtamp of fhat curious mgntal oomplexAthat derives from infantile

imagination."  Romans, an investigator atitached to the Jamaica Claims Dureau

had testified as to the result of his interview with the plaintiff's maid, who

aa fhé learned trial judge found,zave no evidence which threw any light qn the

way in which the accident occurred, I+ is clear that the learned trial judge

dishelieved these witnesses even though he expressed himself in language which

‘may not be wholly apt. It cannot, however,; be successfully urged that this

Court is in a position to upturn the trial juage's finding as to their credibility.
In the end th9 laarnaed trial judge had to arrive at a conclusion on the basic of
the_evidenoe given by the plaintiff and the dafendant Brackett.

The lsarnsd ﬁria} judge rejectsd Bracketit's testimony that he sounded
hiz horn on approaching the bua. He found thet the clearance between the tus

and the car was rather less than 1! 6" and that in the circumsiances for PBrackeit
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to proceed at 30 m.p.h. in the manner he said he did was clearly negligent.
He found that the plaintiff came to a stop not at a poiﬁt‘in line with the
offgide of the bus but rather at some distance beyond that line though how
(:> far beyond that line he was unable to say. This finding he said followed
from his finding that the clearance between the vehicles was rather less than
1' 6", He felt that he could not accept the plaintiff's estimate that ths
right front wheel of the car was 6" - 8" ove; the white centre line of the
roadway though he accepted that the plaintiff did see the car, albeit for
E;*> a fraction of a second, with some part of its body south of the white line.
Y
He concluded that the plaintiff did not walk blindly into the car but rather
that stanaing {n the position he did on the approaéh of the car so close to
him he instinctively raised his hands but probably further away than 5" - 6"
from his face and thus one of his hands camé-into contact with the car.
(:\ In those circumstances the trial judge concluded that the defendant Brackett
| was negligent and that his negligence caused the accident. However, he held
that the plaintiff ought not to have proceeded beyond the line of the resr end
of the bus in order to observe whether traffic was coming from the west and that
in so doing he was guilty of contributory negligence. He assessed the plaintiff's

(m\ . . responaibility at 25% but found no causal, as distinct from contributory, negligencg

on his part.

On Brackett's account the accident was explicable only on the bacis that

-

RIEGHT ‘ . ' o
t@pwy}génﬁigﬁrygd”walkgd_iqto the le##4 rear porticn of the car. The abvsence of

any sign of physical injury'fd'fhéubigintiff's lowefmiiﬁﬁéwﬁpart, had the plaintiff
done g0 Brackett travelling st 30 m.p.h. muzt have observed his pressnce on the
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roadway on or about the cenire lins before the fronf of1thé3Car rassed him by

Es

and this would be so even though Brackett was on his admission not exercising

‘the necessdry degrec of cere regquired of him in case ‘any one emerged fron

7 behind the bus. It was therefore not unreasonable for the learnmed irisl judge -

" to find as he did that the car was being driven on a course south of the centre

~line of the rcadway with rather less than 1' 6" clearance between bus and car.

Once such a finding was made there was no difficulty in the learned trial judge .
--finding as he did the way in .which contact came. to be made between the plaintiff's

T - hand and the right rear end of the car. ~In the circumstances it was inevitable

.
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>~that the learned trial judge shouldfconélude not only .that DBrackett was at”thé;”

material time.driving negligently but also that his negligent driving caused ths

accident. As %o the proportion of blameworthiness for the accident the defendants

could only hope to have a 50 - 50 allocation made if.it‘was shoun that the

plaintiff had walked into the right rear ?ortion'of the car. . There is therefore

, (\ | A >

. -no good reason for disturbing the allocation of 15% - 25% made in this regard by'
the learned trial judge. Y¥es thore any causal negligence on the plaintiffis

ﬁart? Counsel for the defendants Mr. Leacroft Robinson in submitting that thexre

]

“
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"wag relied on a passage appearing in the opinion of the Privy Council delivered

by Viescount. Simon in Vangce v, British Columbis Electric Railway Co., %3@;.(1951)

Ca
\ . . .

A.C. 601 at pp. 611, 612 ~

“Gonerally spsaking, when two parties are so moving in relation

4o one znother as {to involve risk of collision, each owes {0 the : |

* other & duty to move with due caro, and this is true whether they -

“are both in control of vehicles, or both procesding oo 100%, Oor
-t ] ’ . . R R . } ] )

‘whether one is on foot and the other controlling a moving vehicle.




If it were not so, the individual on foot could never be sued

by “the ownsr of the vehicle for damage caused by his want of
care in ecrossing the read, for he would owe to thé plaintiff
no dutyrfd take care. Yot such instancegrﬁé&wéagii}r§ééﬁf;”e;g:;f
if the individual's rashness causes the.vehicle to pull up so
suddenly as to damage its mechanism, or as to result in following

. traffic ruhning'into it from behind or, indeed, in physical damage
to the vehicle itself by contact with the individwal. When a man
steps from the kerdb into the roadway, he owes a duty to traffic
which is-approaching him with risk'of collision t0 exercise due
care, and if a sentence of Penning, L.J.'s judgment in the Davies
case, vwhere he says, "when a man steps into the road he owes a.duty
to‘himseif to take care for his own safety, but he does not owe any

~Quty to a motorist who is going at an excessive speed to avoid being
run down", is to be interpreted in a contrary sense, their Lordships

cannot agree with it. "
Mr. Robinson urged that in stepping beyond the qfféi@eyqf the pus into the roadway
the plaintiff owed a duty to traffic approaching him from the west to éxercise due
care to avoid risk of collision. The general proposition senunciated by the
Privy‘Cbunoil must in-each case be' considered  in the light of the particilar
circumstances that obtain. Here the plaintiff could not reasonably foresee that
by standing a feW‘incheaAbeyond the offside of the parked bus he might come'iuto
contact with east bound traffic causing damage to such traffic where. there was
a clear roadway for east-bound traffic some 9' 6" wide. It cannot therefore be
successfully urged that the plaintiff was in breach of any duty towards the
defendants and the learned trial judge was quite right in holding fhat the first
named defendant's counterclaim failed.

Lastly, Mr. Robinson submitted that the learned trial judge erred in

including in his award (before reduction) of $10,775 as special damages the sum of
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$10,000 as loss of income‘for the period January 2, 1967 to May 1, 1967f The
evidence in so far as it relates to this aspect of the matter may be summarised
as follows: The plaintiff an American citizen residing in New York was at all
(Uy( material times an orai surgeon earning prior to the accident a net income of
some $30,000 annually, His injuries involved a fracture of the upper third
of the left ulna, rupture of the ‘tendons of the mid joint of the middle finger
of the right hand and some damage to the right wrist, The injury to fhe left
arm has resulte@iin permanent partial disability to the extent of 10%. The

injury to the middle finger of the right hand can easily be corrected by a minor

~

) curgical procedure wiich however the plaintiff is reluctant to undergo. These
injuries? the plaintiff said, caused him severe pain for some considerable time..
He continues to suffer pain and discomfort when he uses his left hand over a
prolonged period in certain sufgiéal procedures, As a result he has had to
employ a salaried oral suréeon,on a full time basis to maintain his practice’wA
its former level and will have to continue to do so as ﬁé is able to do only

Kv) approximate;y one half of the volume of work he did prior to the'accident. Prior
to the accident he employed two nurses ahd one associate oral‘surgeon who assiste
ed him two days a week. He would have resumed his practice on January '2,1967,but
for the accidént, From that date to May 1,1967 he said he earned nothing and
claimg $10,000 as loss of net income for the period of four months, During his
holiday his associate carried on his pracfice part time agd after the accident

(l”/ that associate stayed on until he got a full’time surgeon, While alleging

ﬂ‘ that since May 2, 1967, his net earnings have decreased by $1000 perv@onth he

was constrained to admit when cross examined that in 1967 his net income was

about $34,000 - some $4000 more than it was in 1966, The learned trial judge

found that it followed that the plaintiff had not in fact suffered any decrease

in his net earnings but that on the contrary they had increased and that he
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- dmagined that in the ordinéi&’;ourse,of evehﬁs hisipr&ctice wouldyéontinué"to
grdw,f" Howevér9 the.léérned trial judga‘accgptéd that iﬁ the fou: nonth pefiod

‘ &;ji;g:;;uJahuary:29-1§67.to Maﬁ.f,,{96?nthe flainéiff lost 310,@00 by r@a§oA,o£ hig,:

e ingb;lity to worke

u¥f<~},;~?, -—,}:f- E Fof;thé defendanté,iﬁ ves submittéd that és the plaintiff*sfnétf-~
' MQ;_W.@¢Léafn1ngs fof’1967'shoﬁed aﬁ;increaée.0ven his\net“eafni%gshfor_196é,itlcould“.”

.“g&hg;t,‘réﬂnot~be said that heuhad’suffered;a-lossyofnearningskby ;eason of the-accident; 

and therefore an avard for loss of earnings in the period January 2, 1967 to

(i; © May 1, 1967 -ought not to have been mede.  Further, it was urged as the

.
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U T plaintifiteevidence that his earnings from May 2, 1967 had décreased at’ the -
rate of $1000 ver month had later been shown to be falsé, the learned trial
~wnob - - e e e : .

judge should/have accepted the plaintiff's evidence as to a loss of earnings-

over the periéd,January 2 - May 1, 196?.-;'; .
In order to arrive at a fig@re'§f tﬁe plaiﬁfiff's_likely net
(i}, | ' ¢grnings during thé period Jéﬁuﬁrfné «_Maj-1;1967 hgdthgnﬁééﬁmabié to'wbrk.
4t Vas'necééﬂary,(in;thﬁQabsencewefoéhen_mQr@_suitablﬁMmaﬁcnial)mfofmthe”w“w».
leayned>tria1 Jjudge to take as a yardstick_thé éverago mogthly net earniﬁgs
.dﬁring the frevinus yéarkOr over @ period of years'immediately before 196?0
.. The 1earned_trial Juége chose tﬁe formef’which in fact wms somevhat 1@55 than
. £hat for the year 1965, ‘Théf‘did goénﬁééﬁ; ;owéver,ﬁé ?ounsel for the
'“:;::defendaﬁfs:urged that it did,. that if for some.reaéoﬁ‘dr other.his net .
éarningéyovér the remaindér-of tﬁe ye&r 1967 were indeed greater fhan hié néﬁiA
earﬁings for the previous year there would in fact have been no loss cccasion:

to the plaintiff by reason of his inagbility to work during the pericd January &

e May 1,967, The proposition contended for on behalf of the defendants hes

L)

;:fdnly_to'bé'sﬁéted”fdf.it_to beféeenftﬁaﬁwitNisﬁfallaciousnmjiﬁﬁimgﬁ“'

Pre plaintiff alihough sdmitting that his part time essistant 00

A
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.-'qohtiuuad to assist in his practice part time until ﬂay.1, 1967, was neve
cross~examinedlto shoﬁ whether his gross earnings to.that date exceeded the
necessary expenditure incurred. ks the matter stooé the only evidence on

.‘ \,\ ~that. issue vas that given };y..the plaintiff to the offoct that his loss of . .
= k"income-for'thatkperiod‘waé 3109000 on thébaéis_of hié net earnings during
- the previous-year. As to the point sought to be madé about thq;plaintiff's
o leredit it is clear that the 1earnedutrigl;judgewdid.nat.overlook(the ,.,-'1
-¢ﬁ¢w§v o plai#tiff’s“attémpt to induée the belief that hisrnét-éarnings h&a decreasgd
in the péri;d Hay 2; 1967 to the end of tgf% ?ear and indeed found that thé'
{iw o evidenee sﬁowed to the contrary. ‘,In these;circﬁmstances it ig not competent
' ”»‘for.this Court'fo conclude Ehat;ﬁﬁe Tearred tri&l'judgé”waé”ih éfror'ih’
“holding as he did that the‘plainfiff suffered a loss in his net income for
i'fhé.perioérjénﬁéf&‘é‘;”ﬁ;y 4,.1969 as”a result of thé accident,
: o, :

et oo X would dismiss the appeal of both defendants with costs to be taxed

or agreed.

SMITH, J.Ae: . I agrec.

IIERCULES' Jo Ao: I agre‘ee i ' »
[
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