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IN THS COURT OF ABPPEML

SUPRSME _COURT CRIMINLL 1PPJaL NO. 58/82

BEFORE: The Honourable Mr. Justice Rowe, J.4,
The Honourable Mr. Justice Campbell, J.is (4g.) /
The Honourable Mr. Justice Wright, J.A. (4z.) g

ALEXANDER SCOT ve 2uTTINAM

Mr. W.A, Richmond for the Crown. \ : |

Mr. Frank Phipps, («C. for the Aonellant,

June 30, 1982

INIGHT, Jea. (AG.):

This is an appeal by the appellant, Alexander Scott, from

conviction and sentcence in the Resident Magistrate's Court for Saint

Andrew, where, on a conviction for smoking ganja he was fined fifty
($50400) dollars or onc month imprisonment and for possession of
wanja, sixty ($60.00) dollars or one month imprisonment.

There are two grounds of appeal, The first is that the
verdict was unreasonable and cannot be supported, having regard to the
evidence; and that is particularised into Ground 1(a), (b), (c).and
(d). The second ground is that the lesrned Resident Magistrate
wrongly admitted in c¢vidence, the testimony of Det./Sgt. Watson, which

i

could only have been presented as corroboration for the testimony of

&1

Det./Cpl. Ewan on a collateral issue, relating as it did entirely to

a matter of credit. The evidence of Det./Sgt. Watson was relied on
by the learned Resident Magistrate in determining the guilt of the
defendant/appellant, insteald of being rejected. The improper reliance
on inadmissible evidcnce resulted in a substantial wiscarriage of
justice.

The charge arose out of an incident on the 1st of March, "8
when Detective Acting Corporal Victor Ewam »and, it appears, Special
Constable Edward Watson, went to the gate of premises on ambrook Lane
in Saint Andrew where thes saw the appellant standing at the gate witn
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is back towards the road,.

It is alleped by both witnesses that they saw t e appellant

on there

smoking a white cigar. From there[seemw to be not much agreement
between the two witnesses, and in analysing the evidence before us
Mr, Phipps has enumerated several points of discrepancies between
these two witnesses as to what transpired at the scene. They seem
not to have agreed as to the purpose of their presence there or the
time or even as to the sequence of the events that followed their
arrival there.

It is to be said thaot both these officers were dressed in
plain clothes and when the appellant wis accosted by Det. Age/Cpl. Ewan,
it is alleged by both officers that the first thing Ewan did was to
iztentify himsolf by showing his hooklet, It is contended by the
appellant that there was no such identification and it was not
anensonable for him to think that they weren't anything but thieves.
Indeed, the evidence of the officers is that he addressed them using
werds, "You nuh police; you a dama thief."

It is maintained by both officers that the appellarnt threw
away the cigar. One officer, in more detnll, says he threw it over a
zinc fencej the other say he threw 1t away. Ewan retrieved it and, it
would appear from the evicence of Watson that aftoer it was thrown away
the next thing was for Lwan to retrieve it. Then, there was an
impasse between EBwan and the appellant, whereupon the appellant
thumped Ewan and Hwan was about to relate a strugple which resultced,
Trat porticn of the evidence, however, was not gone into. It turned
out subsequently that it would have been important and helpful to the
learned Resident Magzistrate, had the strugsle been fully ventilated.
However, Mr. Phiups contends that in cross-ekamination the details
were pulled oute

Now, it is the contention of Are/Cpl. Ewan that they searched
the appellant and in his right side back pocket he found a brown paper
parcel which, when opencd, revenled vepgetable matter resembling (enja.

This was told to the appellant whersupon he replied, “Wou golng sec




what moing to happen.®

Now, a major discrepancy arises at this point because,
according to thce witness Watson, the appcllant at that stage said,
"Ge 'way boy, mi have bilg superintendent uncle in the force and mi hawve
big barrister by the name of ¥Mr, Phipps.'" He followed by saying that
the accuscd then pulled a knife from his pocket and stabbed at
Petective Ewan, whereupon Watson intervened,

Now, from thc evidence of Iwan, there is reference made to

this high ranking Detective in the police force but this was after he
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taken the appellant to the Half-Way-Tree police station and had
arrested him -~ not at thuat time to which Watson testified.
8o then, here is a major discrepancy betWeen the two witnessces
who were the only ones called as to what transpired on the scene.
Of course, iatson's inahility to testify to certain matters
seemed to be covered up by the fnct that he testified that promptly,
cn arriving at the station, he left; he had nothing more to do with
the appellant. It is also of significance that the question of the
stabbling at Ewan with the knife is not mentioned by Zwan at all; it
is Watson who mentioned this,.
Therc are other matters of discrepancy which are on the record.
The appellant, when he arrived ot the police station, was
seen by an officer - about whose evidonce there was much contention -
in
to have been Lleelding; and he saw himéa position indicating that he
hadl subsequently faintced,
Ewan mentioncu that there was a strugrle and as a result of a
crowd trying to pull the appellant away from the police the appellant
féll and hit his tead. Vhen he rose up or was taken from the ground,

he saw blueding.

It is sigrificant that Edward Watson Aid not see any bleeding

s

at 211, Yet, when the appellant was seen at the station in the repion
of 3:00 o'clock by Det./Sgt. Watson, to whom a report was made, the
serzeant related that he saw him with Dlood, not only on his head but

on his hand.
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S0y there are wm jor «liscrevancies which, if they are not
¢xplained by the evidence, should cnure to the benefit of the
appellant.,

Now, in an effort, it scems, to bolster the case presented
Ly the prosecution - and at a point wherc it appeared that things were

not going too well wlong certain lines after the prosecution had

indicated that they &
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two witnesses - they called Det./Sgte. Volney
datson, and objoction was taken to his evidence on the ground that
the prosecution was calling that witness to corrohorate their own
witness merely on a matter of credit. It appears, however, that the
court must have been misled by the tenor of the objection. The
witness was called,

The ovidence that he gave was avallable to the Court for only
s limited purpose, that is, it was to scotch the idea that the
menticn of the charze of ganja was an after-thoupght because - it turacd
out from the cross-cxamination - it was not mentioned by the prosecutil.n
2t all that there had boeen preiorred argainst the appellant a charge
for unlawful posscssion of a watch which was found on him on thce 1st
of March but which, when subscequently claimed with the assistance of
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documents, resulted in the charsoe ¢ dropped.

Tt i3 to be observed that as a result of dirvctions issued by
Det./Sgt. datson on the st of March, the appellant was taken off to
the hospital; an® it appears that aftor he was sufficiently well he
left hospital, even though it is contended by the prosecution witness

that he was under guard by some policeman whose name he does not know.

1.

So, it was on the 4th of March that the police returned to his
home and took him back into custody. It was contended Dy the defence
that the charpes of smoking and posscession of pganja were advanced by
the police officers to cover up the fact that they had beaten the
appellant and the only charge which they criginally had, had to be
Aropped.

So that, as I said before, the evidence of Det./Sizt. Watsen
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was available to demonstrate to the Court thet it was not an after
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thousht in that on the very day of the incident the charge was made in
the presence and hearinsg of the appellant. It appears, however, that

tiie learned Resident

agilstrate wmade preater use of the evidence of
this witness than hb ovrht to have, and, in that regard, crred becausce

he resarded him as iving strong supportive corroboration of the

evidence of these two witnesses whese tostimony is replete with
unexplained discrepancies (and whem he found to be acceptable).

So that, on the guesticn of the quality of the evidence as
submitted in Ground 1, the verdict was unreasonable and could not be
supported. The Crown has yielded and has not endeavourced to support
the conviction at all,.

There is another aspcct in which the learned Resident
Magistrate erred, in that it is apparent at one stage - though he

seemed to have capltulated - that he was not laying much significance
on the injuries sustained by the appellant. It was at the core of the
defence that these injuries werce significent in that they explaincd wiy

a prosecution was continued after the original charge of unluowful
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sion of property had been discontinued, The account given by the
police witnesses was that the appellant had fallen. There was,

tendered in evidence, photographs of the sort of injuries that the
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vellant received. Unfortunately, the Court has not been privilepcet
to see these photographs but they demonstrate, it is contonded, that
the nature of the injuries was such that they were still visible after
seven (7) days.

It is submitted, in the 1light of the authority of R. v. Cassells

(well-=known Jamaican case), 9 J.L.R. page 72, that the significance
of the injuries is that, having repard to their nature, they could not

have been rececived in the manner stated by the prosecution and,

therefore, the credit of the witness who so testificd was seriously

impeached inasmuch ss therc was no Other explanation given. As much as
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the learncd Resident Mapgistrate scemed not to have appreciated the
sirnificance of the evidence and tiac principle to be applied, he also
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The two grounds of appeal ar;ued are upheld.
Before passing, I will deal with the matter of the character
evidence because two gentlemen of high standing were called - a
Mr. Peter Hudson, cmployer of the appellant and the Reverend
Herman Spence, Rector of the St. indrew Parish Church.

Their evidence seemed to have been treatced with scant re

in arriving at a verdict of conviction by the Resident Magistrate.

It appears that the principle to be observed in dealins with
character evidence was not well cobserved in this case because, where
it is plain on the record that there were unexplained and violent
~lgcrepancies in the prosccution's case, then of course the character
of the witness, as testified to by witnesses of such standing, cannot
be lightly regarded. They add strength to the contention of the
awpellant thit he was not involved in criminal activity such as the
prosecution would have the Court believe,

So, therefore, on that.g“ d also, the conviction would be
w\\\\—/
guashed,

In the circumstances the anoaal-41s allowed, the conviction
L & 9

quashed, the sentence set aside anl a verdict of acquittal entered.
AN
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RC’U‘J’E’ J ° A. .

Mr. Phipps the Court has considered your application under

ol

Scetion 271 of the Judicature (Resident Magistrate's) Act that the

nrosecution should bhe or?

red to pay the costs of the defence on the
sround that the prosecution was baseless and high-handed. We are of

the view that this is not a proper cuse in which to make such an order

ond consequently the application is refused,




