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SUIT NO. D 1988/5043
BETWEEN AUDREY LILIETH SCOTT

AND BURNHAM JON 5C0TT

Motion to Set Aside Decree Nisi

o e

Mrg. Margaret McCaulay instructed by Miss Patience B. Whyte for the Respondent/
Applicant.

Gordon Steer instructed by Myers. Fletcher and Gorden Manton and Hart for
the Petitioner/Respondent.

Hearing on July 13, 1989 ; delivered on July,27, 1989.

Reasons for Judgment

Bingham J:

On 13th July, I heard this Motion brought by the Respondent to the
above cause and at the end of the hearing of the submissions I granted the
application and set aside the order of a Decree Nisi entered by Orr J {acting)
on 26th April, 1289,

The hearing before Orr J. had procecded on the basis that the suit
for dissolution of the marriage of the parties brought by the petitiocner on
the ground of cruelty was an undefended cause,

In so far as the Judge's Bundle prepared by the petitiomer’s
Attorneys—at-Law sought to include therein copiea of documents which from the
history they related of the proceedings grounding the Pgtition presented before
the Learned Judge represented the matter as being an “yndefended cause",
there is no suggestion nor can there be any argument or complainant advanced
that given these circumstances he was quite justified in not only proceeding to
hear the matter but equally sco that in the light of the allegations contained
in the petition if supported by evidence satisfying the required standard of
proof; the order made by him was on the face of it a2 proper ovder znd one that
he could lawfully make.

When the Motion to set aside the Decree Nisi was heard, however,
based upon the allegations contained in the notice of motion as well as in the
Affidavit of the respondent filed in support thereof, an exzmination of the
Record (Court file) revealed a situation which can only be described as a

number of startling irregularities which sought to establish the merits of the



2,:
_respondents applitition meking the eventual order sefting zside the order
of Orr J, (acting) imevitebld as it was cleer thet material facts of such
& nature were excluded from the Judges Bundle and this had the effect of

rendering the hearing before that Court az nullity.:

In order to fully gpé&égiéﬁe“phe_s;apg:of_gffai;s‘ﬁhich the Court
was faced with in this matter it is necessary to set out the Notice of Motiocn
and the Affidavitiin support of it .in its entivety, as although the petitiomer
ssdught. to file an Affidavit in reply, it did not seek to challenge the
contents of the respondent‘s affidavit in so far as it amounted to a true i

-.-representation of ‘the history of the matter leading up to the hearing of the
petition..

The Notice of Motion dated 1Z2th June, 1989, hawving referred to the
particular cezuse and the parties as well as the venue in the body thereof

‘ stated:-

"Take Notice that this Honourable Court sitting at the Supreme
Court Public Buildings, East Block; King Street, Kingstom will
be moved on Thursday the 13th day of July, 1589 at 10:00
o'clock in the foremoon or sc soon thereafter as Counsel may be

- be heard on behalf cf the Respondent Burnham Jon Scott, for
an Order setting aside the crder of Decree Nisi made on 24th April,
1989 declaring that the marriage had and solemnised between
the petitionmer and the respondent is dissolved on the grounds
that the aforesaid Order of Decxee Nisi is void having been
illegally cbtained in that the material facts were withheld from
the Court, in that the petition was heard as an undefenddd
petition when in fact the respundent entered appearance and
filed and served an Answer and Cross Petition." (Emphasis supplied).

The respondent scught thersafter in the Notice of Motion to rely
upon his affidavit swornm to on 12th June, 1589 which as it has already been
stated from documents:contained in the Court file relating fc this matter

accurately reflects the facts deponed to in the respondent's affidavit in

support.,
The: afficavit of 12th June; 1989 stazes in the bcdy thereof:
"1, Burnham Scott being duly sworn maké cath and say as follows:e
1. 7 w7 That I reside st and have my true place of -abode at 1 Sharrow
Ciose, Xingstom & in the Parish of Saint Andrew and my pestal
address at 17A Duke Street, Kingston.
Z, Thet' I am an Attorney-zt~Law and the respondent in- this zction.
- 3, ¢ - That the petitioner filed petition for a dissclution of marriage

dated bth Hay,. 1988 om &th May, 1988. =~ .2 il
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3.

That the respondent filzad Meworandum of Appearance and Notice
. —gi S - — ~ 7

o F

¢f Anpearance on 10th Octcber, 1968 and served the same on the -
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Atgorney-at-law on the Record for the Petitioner, Messrs., Myers,

Fletcher, and Gsrdon,:Mantcn and Hart on 2lst Octcber, 1988.

That the respondent £iled answer and grounds for relief for

diesoljgtion of marriage endorsed with motice tc appear on

i

10th October, 1988 and served ssme cn the Attorneys—at-Law on

r

Record for the Peti:iomer on the llth Octcber, 1988 and on the

co-respondent on 19th Octcber, 1928,

" That on the 15th day of August, 1988 the petitioner’s Attorneys-

at-Law forwarded tc the respondent Ex Parte Summons tco amend
petition and affidavit in support for attention. The amendment
was to imsert the words, Yhudrey Lilieth Scott” after the woxrcs,
"then" appearing in lime 1 of paragraph I of the petition‘énd:id
delete the words “notwithstanding the adultery committed By
your petitiomner during the marriage.”

That om 7th October, 1985 the respondent filed en affidavit

for the purpose of contesting the Ex Parte Suﬁmons,

That cn the 7trh October, the Attormeys-at-Law for the petitiomer

informed the Attorneyénaﬁwgawlggga§%§e9ﬁ ;hat the a?ﬁiicaticn
to amend by deleting tQQTWOfdé'"notwithstanding the éaultery
conmitted by your petiticmer during the said marriage) will be
abzndoned. It wes ebamdoned.

That at the hearing of the zpplication the respondent was
repregented by Counsel.

That 2 Summons dated 20¢h October, 1988 was served on the
respondent’s Attornsys—at-Law on 27th October, 1988 applying for
an Order that the respondent discontinue his molestation of the
periticner at her business place at & Belmont Road; Kingston 5 and
32 Merrivale Avenue, Kingston 8. It came up for heavring om

3rd November, 1988. The respondent filed an affidavit in repliy.

When the summons came for hearing it was withdrewn by the petitioner.

Affidavit of Search dated 22nd February, 1989 filed by the Petitioner's

Attorneys—at-Law on 22nd February, 1989. That a search was made in

the Re:istry of the Supreme Court and that singe Gth May., 1988 the
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" .. ..% respondent had nét eﬁtered Appearance  tc the petition nor filed

Answer and Cross Petition. L ““"h

12, ‘;: gThat the Notice of Tlial was never serveu on the respondent or

his.Attorney~at=paa.

' r&:certlflcate oFNon«Appearancellssuea by the Registrar on

ﬂarch, 1989.

iﬁ;u_-l That the- petitzon was hedtﬁ as an undefended ﬁetition and Order cf
S Decree Nisi made on Zﬁth Aéril, 1989, notwithséanding the admitted
adultery of the petltioner dut ing the course'éfjtyg marriage.”
(Emphasis supplied). o
It is abundantly clear from whai_has been stated in the respondent's

affidavit and which is fully sgpported by the documeﬁts onithe Court Record

that the Bundle prepared for the use of the Judge =2t the hearing of the Petition

;1n 80* far as as it sought to exclude materlal facts f;om the Court amounted

B .;

ipso Iagto to sufficient grounds providing a basis for’ the relief sought in the
Néticéiéf Motion. In short, by virtue of the Aaswer and Cross Petition which
was filed and Wthh Stlxl remains as part of the permanent record of the -
procéedlngs the matter was ‘a contested casse. What the Bundle sought to represer

to. the, Juagc hearlng the pet;tion was cne of an undefended cause, There is nic

doubt that had- the Bundle accurately re‘ected the hzstory of the matter the

.Learned Judge wuld have refused to hear it.. This petition was ome to which

the Matrimonial Causes Rules 1939 applied before the Current rules tock effect.

Rnle 1 Inltuted "Title Commencemert and Intepretation” at paragraph

3 states:-

"3. -In these Rules, the foii§ﬁ£;éhexpréssioﬁs'Haﬁé”the“meaniﬁgs
hereinafter respectively assigne& f;'théﬁzf
"undefended cause means g matrimonisl cause im which po answer

has been filed or in which all . the answers filed have been struck out.

_..........' (Emphasis supplied)

An Answer and Cross Petiticn having been filed in the matter which
#re-;till on the Record remcved the matter from the category of an undefended
cause and in so far, therefore, as the prcceedings befofe Orr J. (acting) was

represented 1n that light those proceedings were a nullity. It is thi. state of

affairs that o'.'e:ates to found a jurisdiction :Ln this Court to hear the Mogion and

to gzant th& relief sought. It is by vittue of the inherent jurisdictiqu of the
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Court that thls Court is empowered to hear this copllcutlon, Although Rule

. Ppiin so far as it is
55 of the Matrlmonlal Causes Rules/app11Cabhe tc chis petltlon prescribes

thats --
"Subiect to the provisicns of these Rules and of any
statute the practice and prccedure laid down din the
Ccde and Rules and Orders cf the Supreme Court of
25 wJudiecature of Jamaica .shall notwiths:anding any prov151ons

to contrary apply with the necessary medifications “to the
vractice and procedure in any matrimonial causc or-matter

_ to which these Rules relate,” and would tend tc suggest
"therefore, that the civil Procedure Code would govern to some
extent the procedural requirements in matrimonial causes, this view
view was fully canvassed and rejected in Loftman vs, Loftman
11967 11 WIR 286: [1967] 10 JLR 170. The dictum of Sir
Beroert Duffus P. at page 289 ahad sought to deal with the
matter in this manner.

“In my cpinion, it is quite wrong to say that a decree nisi
is analogous to a judgment by default. Matrimonial causes
are entirzly in their nature dlfferent to the type of
proceeding in which a plaintiff cbtains a judgment by
default due tc either non-appearance by the dcfendant or
"failure to file a defence. or zny other cause. :

Matrimonial proceadings are concernied with the status of
husband and wife i which the interest of the public is vitally
concerned. Judgment by default is completely unknown in '
matrimonial causes add in petitions for divorce it is not
possible for either spouse to comsent to an Order. As the
Learned Author of Rayden on D;vorce (ch Lditlon) at page 231
put it:-

"2, No Judgment by default =

A ‘deerec must be refused even if the suit be not defended
where there is no jurisdiction to mnke it or in the absence

of sufficient proof of the allegatioms put forward, for '
judgment by default is unknown to matrimonial causes: .
jurisdicticn of the Court is not affected by consent the
public interest doss not allow it 2nd no admission binds

the Court: the anolcgy of ordinary actioms cammot be epplied.”
{(Emphasis supplied).

Needless to sa& that on the cvidence contained in the affidavit of

the respondent as well as on an examination of the Record there was no
E S . : s . .

s

jurisdiction in the Court hearing the petition to adjudicate in the matter as

T i

{ not only was an appearance entered Whlch would have required at least a nctice

of trlal for whlcn serv1ce was acknooicdéed byAﬁﬁé“féépoﬁaehtﬂmﬂttorneys—at-Law

but moreover the flllng‘of an Answer and oross Potition ﬁoo résolteé in the
cause becoming a defended one, These documencs were on the Record as having
_been filed. Whether they were there proPerly oT not is neither here nor there.
If the petltioner s Attorney»at—caw were of the view that the Appearance:
Answer and Cross fetltlon were mot properly filed then the correct cOurse to

adopt was for them to tcke out a summons supported by an affidav1t to have

theua documents ctruck out, Thin was not done._ Tb cause . a series of doeunentc

[ ;
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to be exécuted which did nét’ accurately reflect. the state of the Record

does ‘not refléct well uUpdn the Attdrney-at-Law having the conduct of these

" proceedings aﬁd'it‘éléarlyrﬁémonstfates either a total lack of appreciation
" “for /8 went of knowledge of the Matrimonial Causes Rales 1939 on the part

T 6f the Registrar who was responsible for issuing’ the certificate setting |

down the matter for hearing as an undefended cause,’ -

There is no doubt that had a complete Bundle been prepared for the

‘wse of the Leatned Judge which correctly reflécted the true state of the

Récoté'thak'he'would have been alerted to ‘the presence of the Answer -and '™
Cross %étifion 4s well as the mon-service of a Notice of Trial, and refuséd
to proceed to a hearing of the petition in the férm that it had been:s2t down.
As it is trite law that a want of jurisdiction is sufficient to
ground a motion on the basis of nullity thig is sufficient to dispose of the
matter. The cavalerish menner in which the petition was processed, however,
demands some further comment. EEES

The Matrimonial Causes Rules 1939 which governed Petitions filed up

to 3lst May in so fa¥ as they weére promulgated prescribe the menner in which

Divorce Petitions should be brought and the process by ‘which pdrties to a suit

for decrees for dissclution of marriage ought to follow from the filifg of a
Petition znd up the stage of the granting of a decree absolute. ‘In this regard,
every step in the proceeding is of importance and a failure to comply with the
procedural requirements of any of these Rules and ‘particularly so in so far as
the service of material documents are concerned resulfs in any subsequent order

which is based upon the non-compliance with the requirement of the particular

" rulé void and of no effect,

It is, therefore, of some significance that the three authorities

" which my researches have unearthed in which similar applications were made

 seeking to set aside a decree nisi. all of these cases were matters which scught

to deal with the mode of the service of the petition., 1In the first two

authorities of which Loftdan vs, Loftman [1967] ‘10 JLR '17¢ has already been

" referred to and in Ogilvie ‘ve. Ogilvie [1965] Q@ WIR 371; [1966] 9 JLR 278, the

other, both these applications wore dismissed as there was no complaint edvanced
that the requiremerits of the Rules had been breached. As a'result the Court
held that in thé circumstances, ho basis’ éxisted by %hich the respondent could

properly challenge the validity cf the Trder.
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?he third case King vs. Xing a matter for which I am unable to
lopafe a reference but iﬁ‘which the respondént was resident abroad and in
which thé.sefviée‘of the ?etition.was successfu;%y q?allenggd as it was there
ﬁélﬁﬁthatrfhe irregularity in the mode of service provided a basis sufficient
to cause the subsequent crder to be set aside on the ground of npullity based
uponxé“wént of juriédictisn thereby making the resulting order invalid.

Matriwmeonial proceeding; being a matter of public interest, therefore,
"Ehe pdlic§ ﬁékiﬁ§ powers of the %ééislature when examined as.to its particular
intenf'wouid”tend strongly to sﬁggest that the Rules in so far as they seek
to reguléte the procedurzl requirements provided for thereby calls for a strict
construction to be applied inm the interpretation cf them.

“The Question of Costs

:fhe:application having been copposed and the matter being argued and
_detefmined'on.its merits an crder for costs was made in favour of the . .
applicant such costs to be taxed if not agreed. Learned Cgunsel for the -
applicant fuither sﬁught an Order that the costs to be ordered be paid by the
Attérnéys—at—Law for the petitioner on the ground that it was at their
inqtigation‘that the petition was set down for hearing in the form and manner that
had been. Learned Counsel whe appeared for the petitioner {did not sggk to
éppose this application.

On .zn exawmination of the petitiomer's affidavit filed im reply to
the respondent‘s affidavit in support of the applicaticn at paragraphs 6 - 8 it
is clear that she acted iﬁiproceeding with the héaring_of the méfter as an
undefended cause on the advice of her attorneys—at-Law who wefé';ésﬁonéible
forp%épariﬁg the Bundie for use of the Judge who heard the matter. Given the
 circumstences surrounding the matter, therefore? it is my view that the
petifiQner“s Atto}ﬁéys=at-Léw ought ts take full responsibility fof the matter
procéeding_in th;\form that?it ﬁéokiggdarder that they pay the costé-gf the
éﬁplication isfthereby not inappropriate.

The Order of the Court therefore, is that the Decree Nisi made cn
26th April, 1989 is hereby set agide. Costs of this_appligation to Be agreed
cr taxed. FurthefL;rdered that such costs to be paid bytthe Attorneys-at-iaw

for the petitioner,




