IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L.1993/S205

BETWEEN LINCOLN ScoTT PLAINTIFF
A ND LUXEMBERGH SALMON FIRST DEFENDANT
AND VELANO RETID & ASSOCIATES LIMITED SECOND DEFENDANT
AN D | VALRIE REID THIRD DEFENDANT
A N D SYBIL JONES FOURTH DEFENDANT
AN D RUPERT JOHNSON FIFTH DEFENJANT

Mr. Ransford Buaham instructed by Livingston, Alexander and Levy fon PLaintidg.
Mrs. U, Khaw instructed by Khaw and Khan fon Einst Degendant,

Mr, David Hewsy instaucted by Munes, Scholegicld and Deleon fon Second and thind
Degendants

Miss Chambers fon Fournth Defendant. ,
Mo Hecton Rebinsan instmucted by Pattesson aund Graham fon, Eifth Degendant.

[

Heand: Octoben 31, -1996, Novembor F and 7, 1996 and December 13, 1996

KARL HARRISON J,

CAUSE OF ACTION AND DEFENCES

The plaintiff baings this action against the defendants and <8 secking fou
negligence as a result o a moton vehicle accident akong Hope Road, Kingston on
the 11th day of Septembenr, 1992.

The finst defendant averns that the accident was caused solely by the
negligence of the §ifth defendant, the servant and on agent of the feurth defendant.

The ¢ifth defendant alieges on the othen hand, that the accident was caused
by the negligence of the §inst named degendant.

The second and thind defendants contend that the said coflision was caused
by the negligence of the inst defendant on alteanatively by the negligence of
the §ifth defendant and have counterclaimed against these defendants in nespeet of
damage to their moton vehicle.

On a surmons gon Thind Party Dinections it was ondened on the 3nd day of May,
1994 that these direetions were applicable to allf the parties who had §iled Notices




Zo Co-Vefendants claiming Indemnity and/on contribution and damages.

THE EVIVENCE

Case gon the PLaintiff

Thene are four Lanes fon tragfic along Hope Road Leading from £he inter-
section o4 East Kings House Roud and Lady Musgrave Avenue Zowards Half Way Tree.,
Vehicles proceeding towands Hald Way Tiee occupy two of these Lanes going down,
whereas, vehicles proceeding towards Papine use the other fwo on the opposite ddde.

The plaintiff testificd that at about 7:15 a.m. on the 11th day of Sepiembenr,
1992, he was travelling at about 25-30 m.p.h. going down Hope Road towards Half
Way Tree in the night Rane when on reaching somewhere in the vieinity of Zhe
Police Officens’ Club and Andenne Preparatory School an accident occunred. He
desenibed this accident as §ollows:

® .o A Fond pick-up dilven by Salmon, the {insz
defendant......cut across from the Legt Lane into
Zhe night Zane 1 was in and encroached in the path
0§ on-coming traffic. In oiher wonds it crossed
the unbroken white Line in the midde of the road.
A part of the §inst defendant’'s vehicle coflided
with an on-coming pick-up that subsequently got
out 0f contnol..,..that pick-up came acrods in my
Lane and hit me head-on.

That coiiisdion forced miy can in Left hand Lane
going in Half Way Tree direction and 1 was hit
again by anothen can dniven by a Lady...."

Unden cross-examination he said that the ginst defendant was about two (2)
car Lengths in gront of him when he cut acrnss. When asked how fan over the white
Line the §inst defendant's vehicle wend; he said:

"Not very fan. A few feef maijbe. About 2-3

jeet. 1t could have been the rcar wheel part

04 pick-up to the sdide that collided with the

on-coming vehicle.”
He was unable to suy however, what pant of the on-coming veiicle the ginst defendant
colbided with, He could not necall sceing a siationwy bus in the Left Lane going
towands Haly Way Tree but he admitted that there might very well have been one.
He denied howeven, that two vehickes traveliing ahead of him in the night Lane had
stopped in orden fon the inst defendant to move gfrom the £egt Lane to the right
because of the sxationary bus. He fwithen dewded that the first defendant was
travelling in the night Lane, straight alongside the bus, when he was hit by the

on-coming venicke. It was suggested £fo him that the collisdon between the firnst



and fifth defendants occuwnred at a time when the §igth dedendant was dwerv.ing
Anto Ardenne Preparatony School gate, but he denied this.

CASE FOR FIRST DEFENDANT
The §inst defendant testified that he was Travelling 4in the Left Lane going
towards Half Way Tree when a bus in front of him stopped at bus stop below
Ardenne Preparatroy gate. After the bus stopped he had put on his indicaton to
change Lanes. Two vehicles were in the night Lane and the one in front dtopped 2o
allow him Zo move o the night Lane. After that vehicle stopped he pulled out
and went around the bus., Then he saids
"eeoool was alongside the bus and Mr. Johnson. ..,
was heading Zowards Papine; Mn. Johnson, 1 think
had on his indicaton,..Johnson somehow suwding out
from his night Zane he was travelling in...and
dwing into my right Lane going down. His night
gront wheek. .. hit into my night gront wheel; he
god out of control and the accidents start to
occur behind me,"
He stated that he continued driving fon about 4ifty (50) feet when he stopped in
the Left Lane, He alighted and examined his vehicle but gound no damages .
When he was cross-examined by Ma. Braham he told the Cournt that he had

sufficient space between the bus and the can which had 4%opped, to proceed sagely

1o the night Lane. That space he said, was about 104t. from the nean o4 the bus
Lo the front of the carn. 1In response Lo a question asked by Mr. Hemny, he said
he had stopped about four (4) feet behind the bus before he went around it. He
agreed that at a pont in time his vehicle would have to be positioned diagonally
across the road to get around the bus.

He said he ginst saw the §i4th defendant’s vehicle when it was about five (5)
feet away and that it was Yavelling in the night Lane niding the unbroken white
Lines, He Salmen, was then parallel with ihe bus. He also noticed that the
vehicle was indicating to tun night as it approached him. He took no evasive action
when he observed the vehicle apphoaching because he did not considen himseld to be
An any dangen. When he was furthen asked by Mr. Braham what steps if any he had
taken to avoid a collision he said:

"T continued straight down. What you want me
Zo do, swing in the bus??

He admitted o Mr. Henry that his vehicle is equipped with anti-Lock brakes
and that they were in good wonking order on the day of the accident. fle said the



fastest he travelled was 10 m.p.h. and that he could easily have brought his
vehicle 20 a halt but he did not. He saids

"1 thought 1 could pass Johnsor when T saw
him coming overn the white Line towards me."”

He tofd Mr. Robinson that he did noi know how Johnson's vehicle proceeded
gnom the time he saw it up to the time of the collision. Then Later in cross-
examination he saids

"Johnson's vehicle swerved oven the right
Lave. 1t swerved 5 {t., away. 1 saw how
it proceeded,”
Acconding %o him anything moving over the unbnroken white Line amounts to a swerve.

Mr. Satmon agnreed that the point 0f collisdion between himself and zhe gi4th
defendant was mosne than thirnty-give (35) feet betow the gate of Ardenne Preparatony.
He also agreed that two vehicles (i.e. the vehicles that had stopped fon him to
change his Lane) were behind him and the plaintifg was some three (3) Lengths down
behind him.

CASE FOR SECOND AHD THIRD DEFENDANTS

The thirnd defdendant gave evidence on behalf of the second degendant and
hérnself. The moton vehicle she was drniving was at all material times owned by the
second defendant,

Mns. Redd testified that she was diiving this car down Hope Road on the
morning of the accident and that she was in a Line of traffic. A bus in front had
sZopped at a bus stop so0 trhagdic had to stop behind the bus. A motorn can was in
front of hen and the finst degendant's pick-up was Ammediately behind the bus. She
duw the pick-up sianted to go around the bus and she did not know what else happen-
ed. She only heard vehicles crashing. She akso said that anothen pick-up came
achods Hope Road and hit into the night frront of hern can; it bounced o4 and hit
her again the wight side. She claimed that bhe was stationany when the Ampacts
orcuniec and that when she wlighted {nom hern vehicle she saw Mr. Scoit's vehicle

resting on hen backh bumpen.

Undenr cross-cxamination, Mrs. Reid was unable fo say if any vehicle had
d2opped prion to the finst defendant going around the bus, She could not accall if
there was a collison between her vehicle and the plaintiff's.

CASE FOR THE FOURTH DEFENDANT

The fourth defendant Lesiified that she had sold the pick-up dnivern at the



Lime of the accident to the figth defendant for $350,000.00. This transaction
was done on the 26th day o4 August, 1997, ALthough no thansfer was effected up to
the time of the accident, she said she had collected hen money grom the §igth
defendant and had handed over the vehicle to him. Acconding to hen, she had no
fwither interest in it afton the 26th August, 1992, neithen was the §ifth degendant
driving the vehicke fon hern benedit aften it was handed over to him,

The witness Dianne Watson was called on behal§ of Miss Joncs. She supponted
the gourth defendant's stony negarnding the sale us she was a witness to it.

CASE FOR THE FIFTH DEFENDANT

Mr. Robinson informed the Cournt that the figth defendant was not available
o give evidence and he would not be caliding any witnesses. That being Zhe case,
he closed the case §on that defendant.

SUBMISSTONS

Mrs. Khan submitted that the impact between the (st and §i42h defendant’s
vehicles by its very nature, that is, iwo wheels Zouching each oiher, could not
have caused the §ifth defendant to get out oy contrnol. She submitted that ihe
fifth defendant had in fact caused the accident and shoutd be Liable don the
mubtiple accidents,

Mr. Hewwy submitted that the plaintiff had failed to prove his case against
the second and thind defendants. There was nothing he said in the evidence that
these defendants caused on contributed to the accident non the plaintiff’s infurnies.
It was his view akso that the second defendant’s case against ithe plaintifd had
not been cestablished,

In nelation 2o the second defendant's case against the st and (igth
defendants, Mn., Hewwy submitted that the Cowrt ought to have regand to the totality
of the finst defendant's evidence und his demeanour. He submitted that his
evidence was inconsistent and that the court ought not to believe him. He further
submitted that on a balance of probabilities the Count should tind that the §inst
defendant hail encroached on the night fane Leading towards Papine to get around
the bus and that it was at that point in idime that the accident occwrred. He was
of the view that Liability should nest sofely on the finst defendant,

So far us dumages wene concerned, he submitted that there should be fudgment

fon the second and thind degenvants against the finst defendant in the sum of



$74,468.16 being the sum agreed in Exhibit 3 (Repont gnom Trans Jam Loss Adjusters
Ltd. dated 24th September, 1992),

Miss Chambers was also of the view that the accidents were due to the
negligent diiving of the finst defendant. She submitted that the fourth degendant
had established on a balance 0§ probabilitics that the vehicle driven by ithe §i4th
defendant had disfodged the presumption that the fifth degendant was acting as hen
secrant on agent at the material time. Accondingly, she submitted that the cause
0f action brought by the plaintiff againsit this defendant should fail.

Mr. Braham agneed also that Liability should nest solely on the firnst degen-
dant. He submitted that the plaintiff was quite straight formwand and should be
believed when he told the Count that he saw the fist defendant encroached on the
other side of the noad which nesulted in a collision with the §i4th defendant
theneby causing him to Loose control and colliding with othen vehicles.

Mr. Robinson submitted that the plaintiff ought to be believed frnom his
deseniption of the evidence. He was 0§ the view that the §inst defendant's evidence
was gilled with inconsistencies and he ought not to be believed,

EVALUATION OF THE EVIDENCE AND FINDINGS

The evidence indicate that there was a head-on collision between the §ifth
defendant's vehicle and the plaintiff's vehicle. There was no suggestion to the
contrany, Now, in chicf the §irst defendant said he saw when the §i¢th defendant

"suwing out from his night Lane he was Davelling in.....And swing into my rnight
Lane going down." (emphasis supplied) Under cross-examination he used the wonds
"Johnson's vehicle swerved over the night Zane. 1t swerved 5 ¢t. away,” He did
give a meaning to the wond "swerve" which he said meant "anything moving over the
unbroken white £ine." Unforntunately, the court was not assisted with his meaning
of the tenms "swing out" and "swing into.” But the question 1 ask is: "I§ Ma.
Salmon 48 seeding the gifth defendant's vehicle indicating to tuwn right and that
vehicle swings out of its Lane and collides with his night gront wheel, why is that
defendant Leaving two carns ahead of the plaintiff and §inding sufgicient space
between the second vehicle and the plaintigg to collide with one of the iwo cars
ahead of the plaintif4?

There is also evidence that the point of impact between the st degendant's
vehicke and the §ifth defendant was some 35 §t. below the Andenne Preparatony.



Evidence was also elicited that there was a school child seated in the §ifth
defendant's vehicle. 1t would be neasonable to infer then that by him indicating
to twn night he could be taking that child to Ardenne Preparatory. But, why
would he be tunning at that distance if he was going to Ardenne?

The demeanour of witnesses is very impontant when it comes o consdden their
crnedit-wonthiness. The plaintif§ has impressed me to be quite honest and truth-
ful. At times he might have appeared to be insistent on certain answens but
this did rot detruct fromi-his ability to speak the twth. The §inst defendant
on the other hand has not impressed me as someonw who 48 grank with the Court.

1 nathen believe that he was not speaking the twuth s0 farn as his account of
this accident is concerned. His account as to the sequence of events Leading to
the collision between himself and the §ifth defendant scem to be most improbable,
A§ not impossible.

1 $ind that the §inst defendant who was travelling 4in the Legt Lane went
arnound the bus aften it had stopped, and then he entered the night Lane going
towands Hatd Way Trnee. 1 do not accept his evidence that two motorists had
stopped in ihe night Lane in onde to allow him to change Lanes. 1 furthern find
that because of the position he had placed his vehicle in the rnight Lane he had
encroached in the night Lane going towards Papine and this caused him fo make
contact with the §i4th defendant's vehicle which was proceeding on 4t§ comnect
side of the noad. 1 would agree with M. Hewry that the neason why he was seeing
the §ifth defendant onky g§ive (5) feet away, was that he had only just emerged
grom around the bus. Having encroached, he coflided with the §ifth degendant who
thereaften collided with the plaintif§ head-on and the second defendant’'s vehicle.
He admitted that he took no evasive action when, acconding to him, he saw the
§i4th defendant niding the white Line. 1 §ind that he drove without due regard
to othen thagfic on the noad and continued in his path as if to say, the noad
befionged entinely to him that moaning. It was a most dangerous manouevie he
undertook and was fortunate that he managed to have emenged from all of this
without much on no damage whatsoever. He was indeed the author of this chain of
unfortunate accidents and must be fully blamed for them.

1 furthern §ind on a balance of probabilities, that the §ifth defendant was
not acting as servant on agent of the fourth defendant at the material time.



1 musZ now now consdider the quesiion of damages.

DAMAGES

General
I now tunn to the question of general damages. The medical nepont, (Exhibit

2) gnom Dn. J. Stern M.B., B.S., M.S.P.H. is dated October 27, 1995 and siates
as follows :

ANDREWS MEMORIAL HOSPITAL

TO WHOM IT WAY CONCERN

Re: Lincoin Scott

"The above named person was scen here on September 11, 1992 agtern having
suggered injurny in a motorn vehicfe accident which nesulted in trauma tothe head,
neck, and bruwises to both knees.

Examination nevealed 3/4 inch Laceration to the mid fonchead and pain in the
Left goreanm and trapezius. The Laceration to the gornchead was sutured, and he
was given medication forn the pain.

X-nays were done of the shull and neck. There 48 no necornd that he retwwned
gorn gollow-up treatment, and how the sutures were nemoved or whether he had
repeat x-nays as was suggested on the x-nay neport. 1t 4is possible that the
Docton who saw him made arrangements for §oLlow-up trcatment othewise., HAs
present condiiion 46 not known."

Yowws sincernely,

Sgd. Da. J. Stern
Chic§ Medical Ofg4icen

The plaintiff's evidence was that he had hit his head on the windscreen which
resulted in the wrenching of his neck. His forchead had bled and he §elt dazed
and also experienced pain. His blood pressurne had nisen, but his medical probLem
of high blood pressure had existed before the accident. He had spent the
morning in hospital and according o him he was in a mild state of shock. This
was the extent of his infurics.

He claims that he has difficultics with neck. He L8 unable play tennis which
he had played negularly before the accident because when the neck moves suddenly
AL 48 painful., fie has digficulty Looking behind when he reverses his car and
feels tined at the end of the day as fatiguc sets in. Finally, he saids



"T have no othen probfem 1 can think 04"

Mrs. Khan submitted that there was no evidence to suppont the pleading that
the plaintif{ had sevenely wnenched his neck. This she said 4is supponted by the
medical evidence and the evidence of the plaintiff himseld when he said that he
had "wnenched his neck." Further, she submitted that the plaintiff gave evidence
that he had only worn a neck brace for fwo (2) weeks. On the evidence, there
was no other medical treatment. In her view, having negard to cases of a simifar
naturie neported in her book on personal infurnics and those neponted in Casenote
No. 2, an award nanging between $160,000.00 and $170,000.00 would be appropriate
for pain and sufpering and Loss of amenitics.

Mr. Braham submitted however, that having negard to the circumstances of the
instant case, a maximum of $200,000.00 for pain and suffering and Loss of amenitics
would be neasonable. He too, did not nefer to any particulan case in suppont
04 his recommendation for this award,

It is quite evidence grom the evidence of the plaintiff himseld and the
agreed medical report that the plaintiff did not suffer serious injurics. 1+ may
be, acconding to Un. Stean, that the Doctor who saw him cfter he did, might have
made arrangements for follow up treatments. But this Court cannot speculate and
can only act upon the evidence presented beforne it.

In Ancita Hall v. Denham Dodd & Anon C.L.1987/H-161 before EELis J. on

September 27, 1990 the plaintiff sustained a jagged Laceration to the Left paricto-
oceipital anea and Loss of tissue. She also had an abrasion to the Zegt shoufdern
and haematoma to the Legt forchead. She underwent plastic surgeny due to the
Loss of tissuc and was hospitalized for four weeks. By consent she was awarded
$30,000.00 in nespect of general damages §or pain and suffering and Loss of
amenitics. This case 48 a Little more serious than the instant matten albeit it
48 an injurny to the back of the head. The need fon plastic surgery and the time
spent in hospital are factons to consider. When converted, the award of $30,000.00
would value approximately $183,673.00,

In Basit Pennycooke v. Allan Wellingfon C.L.1989/P-074 begone Langrin J. on
the 12th July, 1991 the plaintiff was hit off his cyele and received abrasions to

the shoulder, elbow, fonchead and knees., He had an infection to the Left supra

onbitai nidge and had expreienced back pain and neduced vision. He was awarded



$40,000.00 fon pain and sugfering and Loss of amenitics under the head general
damages. When convented, this awarnd would now value approximatley $164,383.00
taking into consdideration the nate of inflation.

In Poyser v, Superion Panty Hireage Ltd. C.L. 1991/P15§ before James G.G. J.

(Ag) on the 14th day of May, 1992, the plainiiff sustained a whiplash injury
nesulting 4in pain in the neck, shoulder and back., He was awarded $40,000.00 for
pain and sugperning and Loss of amenitics. That award would now value $93,023.00.

Bearing Ain mind the facts of the inatant case as it nelates to the injury
ard the nesulting disabilities 1 would tiink that an award of $170,000.00 would be
appropriote in all the circumstances.

Speciat
Plainlif s
1. Loss of moiorn can

The plaintifd's motorn car was written off as a result cf the collision.
Exhibit 1, 4is the agreed Damage Report of the MOton Asscssons and it confinms this.
The net Loss amounts to $155,000.00 and this is the sum to which the plaintiff is
entitled. He i theregfore awarnded $155,000.00 for this Loss.

2, Physiotherapy

I would atlow the sum of $6,000.00 in nespect of fees paid by the plaintiff
gon physiotheraps.
3. Loss o4 wse

The plaintifs testified that he had to nent a motorn can for three months and
had paid $132,000.00 to 1sland Car Rental forn this service. He said he had
difgiculty §inding a vehicle of comparable price to the one which was written off
and that he ended up purchasing a mone expensive one.

Mrns. Khan submitted that the Court should only allow six (6) weeks forn Loss
of use of the plaintiff’'s motor can. The evidence shows where he had depended
on the use of the can for both domestic and business purposes. The question to
decide then 48 what was a neasonable time afier which the plaintiff ought to have
bought another moton car. The accident had occunred on the 11th September, 1992
and it was noi examined by the assessons until the 7th October, 1992, Thein
necommendations are contained in a nepornt (exhibit 1) which is dated 12th Octoben,
1992. 1 would think that by the time the Insurers bring this hepont to ihe



pLadhiiff's attention it would well be sver a month since the accident. 1 would
allow another four weeks for the plaintiff to exercise his options and for him
to gind a neplacement. 1In the cireumdtances, a period of Awo months Loss of use
should be considened neasonable. The sum 0f $88,000.00 is theredone awarded in
respect of Loss of use.
Othen Expenses

The plaintiff gave evidence that he had paid $700.00 for x-nays but this
Atem was not pleaded, No attempi was made to amend the pleadings so, 1 wilf not

make any award fon this expense. He said he paid other gees but he can't necallk
the sums. Medical cxpenses, Assesson's Fee and Wrecken's Fee werne pleaded but

have not been proved. As Rowe P. said in Hepbuwwn v. Cardton Walkern S.C.C.A. 4/90

(un-neponted) delivened Decemben 10, 1990:

"Plaintifs oughi not to be encouraged Lo throw

up figures at trnial judged, make no effont to

substantiate them and to nely on {Logical argu-

ment Lo say that specific sums of money have

been eanned (spent)...." (Wonds in bracked to

be substituted).
No awarnd is therefore made in respect of medical expenses, assesson’s gee and
wrecker's fee.

AWARD
Plaintiff
There shail be judgment therefonre got the plaintiff against the girnst
defendant as §oslows:
General Damages

Pain and sujferning and Loss of amenities in the sum
of $170,000.00 with interest thercon at the nate 04
3% p.a. from the date of service of the Wnit of
Sunmons up to today.

Special Damages

$249,000.00 with intencst thercon at the rate 0§ 3%
P.a. from the 11th day o4 September, 1992 up 2o Zoday.

Thene shall be costs te the plaintifd against the girnst dedendant to be
taxed if not agiced.
Second and Third Defendants

There shall be judgment §orn the second and thind degendants against the




~/ ~

plaintiff and on the claim in the Third Paity Proceedings against the §inst
defendant in the sum of $74,468.16 with interest theneon at the nate of 3% p.a.
from the 11th September, 1992 up to today.

Therne shall be costs to the second and thind defendants against the plaintiff
An the plaintif§'s claim to be taxed Af not agreed and costs forn the second and
thind defendants against the finst defendant in the thind party proceedings to
Laxed if noi agreed.
Fourth Defendant

There shatl be judgment fon the fournth defendant against the phaintifd with
no onder as to costs against the peaintiff.
Figth Degendant

There shali be judgment fon the {A{th defendant against the plaintiff with
costs to be taxed if not agreed. The costs payable by the plaintiff to be paid
by the finst defendant.




