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BETWEL MARK SCCGTT PLALITIFF
A & D JAMAICA PRE-PACK LIMITED DEFERDANT
Janet Taylor for the plaintiff | ‘\’,.x

Alexander Williams for the Defendant

HEARD ON: February 22nd,
25th and 26th Octobeor 1993

JUDGMENT

COURTENAY ORR .J.

On 13th Deccmber 1986, the plaintiff who was then an
employce of the defendant was injured while on _the job. His
right index finger was amputatcd at the base of the middle
phalanx whilc he was cleaning a mincing machine, and & fellow
employece turncd it on. FHe is right handed.

This is the assessment of damages in the action
brought by the plaintiff to recover compecnsation for the injury
received.

in the indorsement to the writ, the plaintiff claims L
for: .

(a}) Brecach of Statutory duty under the Factories
Act.

{b) Negligence

{c) Brecach of the Occupiers Liability Act.

The plaintiff himsclf and Dr. Christophetr Resce, FRCS
{Canada) Consultant Orthopacdic Surgcon gave evidence in support
of the plaintiff’s casc. The defence called no witnésses.

The Court found the fcllowing facts:

The plaintiff was 19 years of age when he was injured
and had been working with the defendant for only thrce (3) months.
Upon being injured hc was taken tc the Medical Associates Hospital

and treated but was not admitted:; and regrettably although he




tock the piece of of his finger which had been severed, the
doctor was unable to join it to his hand again. ke experienced
much pain and still feels pain.

The Plaintiff returned to work on 27tk Fcbruary, 1987
was engaged in weighing items for two days, after which he told
nis boss Mrs. Young Kong that thc was still cxperiencing a lot
of pain and that hc was unable to cope. He was told to go home
and not return to the premises. He then lcft and has not

worked sincc.

THE EXTENT OF THE DISABILITY

The ampputation has left the plajintift with just
the first joint of his index finger. The tendons which control.
flexing are no longer functioning. He cannot hold anything
properly with the right hand as the right index finger is a
crucial finger second only to the thumb. His hand is not rendered
totally uscless but its cffectivencss is limited becausc. he is
unable to lift heavy objects as this requires power. Again
being unable to bend the remaining stump means that it gets in JKi‘
the way, for cxamplc, when he puts his hand in his pogket, and
it is constantly being knocked against objeccts.

He currcntly has a grade 5 power grip, that is a

normal grip, only in so fer as it relates to the ability to
hold one hand with another and be unable to pull out the hand

that is being hecld.
e The plaintiff has been cxperiencing tcaderness along
the volar aspect of the second metacorpal with tonderncss cxtending
along the volar aspect of the stump, Teonderness and pain is
accentuated when the wrist and index finger is in the flexed
position,

The pain which nc is now cxpericencing is duc to the
tethering of the scvered flexor digitorum profundus tendons,
which is prevcnting the normal gliding motion oi the flexor

digitorum supcrficialis tendéon which is partially intact. The

rlexor digitorum tendon was severed at the time of his traumatic
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amputation and the proximal ond has migrated into thc palm of
his bhand. This has increascd his disability and mede him unable
to use his hand as well as he would if this pain were abscnt.
Hie currcent disability is 13% of the wholc persci. The problem
of the pain in his hand may be rectificd by an coperation to

excise the rcdundant fiexor digitorum profundus terndon, Aftcr

the operation hc would have a peormancnt disability of il% of
the whole person.

The fecs for the surgeon and\anaethetist‘will amouht
to $5350.00. This does agt include the hospitzl fecy

The plaintiff was totally disabled from 13th December
1986 to 17th February 1987.

The loss of the major portian of his finger has proved
fo be a handicap in his relations with membeors of the Qppositce
scx. He 1s embarrassed by the injury and cndeavours (& hide it
from wemen. They in turn cecase to visit him when they discover
his digability.

The plaintiff madc a numbcr of cfforts to obtain other
cmployment. At first he iried to learn garpentry, but this was
uaseguccessful: he could not marage to do the wark properly. He
also applicd for jobs at Jamaica Flour Mills, West Indics Glass,
the Cement Company, and Desnces and Geddes. In all cases he did
not succceed,

SPECIAL DAMAGES

There are six items of special damages in the statement
of claim,

The first four have been agrccd by the parties. The
fifth and sixth items are ifor loss of carnings. They read as
follows:

"Loss of carnings from April -~ Scptemberx
1987 - Z6 wecks at $150.00C

$150.00 per weck $3,%00.00

Partial luss ot carnings from Uctcober,
1987 at $100.00 per weck up fc 43/3/93-
227 wecks $27,700.00

Miss Taylor explained that the splitting of the claim

for loss of earnings was denc on the basis that the plaintiff



wis aotitled e compensation in full fer the tirsty period, and
tor the second period, she had deducted 1/3 onn the ground that
the plaintiff ought tc mitigate his loss.

Mr, williems noted that no evidence had been led:
concerning the period frem the date of the accident to 17th
February 1987, nor had loss of ecarnings for the period becn
pilcaded. He submitted that & yecars was an uarcasonable period
to claim for the loss of carnings in this casz. I dc not agree.
The plsintitf has given ovidance of various uasuccessful attempts
made by him to obtain cmployment, and moreover, the claim from
Ocrober 1987 has been roduced by 1/3 which I regard as very
reasonable having regard wc the plaintiff's handicap, thc high
rate of unemployment and his attcmpts at obtaining work. I
shell thereforc award him the sums as claimed, that is, $3,900.00
for less of earnings and $27,700.00 "for partial loss of
carnings.”

The sward for Speceial Damages is therciore $34,320.00
with interest of 3% from i3tk December 1986. Tho details arc

as follows:

Medical Report $100.G0
Paid Dr. Rosag
Officc Visit Aug. 6 -
September 3, 155z 420.00
Medical Report Sept. 1962 1,196.00
Physictherapy August/

Sceptembor 1,186,060
Loss cof Earnings (as above) 3,9G0.00

Partial Loss of Earnings
{as notod above) z7,7CG0.00

$34,320.00

GENERAT. DAMAGES

{2} Pair and Suffering and Loss Amciiitics.

Two cascs were cited, one by cach counsel., I havc

updatcd the awards cited by using the table at Page 245 of
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¥Mrs, Ursula Khan's digest of recent Perscnal Injury Awards

Vol. 3, and the latest consumcr price index All Jamaica All Groups,

published by the Statistical Institute of Jamaica. The index

for August 1993 stands at 481.9.

{1)

LEROY MILLS vs ROLAND LAWSON & KEITE SKYERS

Reportcd at pagce 124 of Vol. 3 of Hrs. Khan

digest (supraj.

Award made January 1589.

Plaintiff 43. Right handeds Mechanic

INJURIES:

(a) Fracturc of all &igits of the right middle fihger

(b) Compound dislocation of the middic phéianx of the
right index fingex,

{c} Compound fracture of ihe distal phalanx of th&
left second and third tee,

{d) Posterior dislocation, of the distal intepr-
phalangeal jeoint of the right xing finderx.

(e} Laccration across the middle, ring and index
fingers.

DISABILITY :

Deformity of distal phalanx of right index Lidgex.
Reduced power in right hand. Permanent partgial
disability of the right uppecr limb assessed at 20%.
Dr. Emran Ali, Crthopacdic Surgeon was of the opinion
that the plaintiff would have difficulty in using
tools such as & wrench in his occupation.

AWARD :

$50,000 for pazin and suffering and loss of amenitics
and $60,000 ~ for handicap on the labour market.
This award when updatcd amounts to $215,500 approxi-
mately.

WAYNE GRIFFITHS vs DUNCAN BECKFORD & THE ATTORNEY
GENERAL

Reported at p. 114 vol., 3 of mrs. Khans Digest

Award madc 4th October 1989.
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Plaintiff 28 ycer <¢ld chain saw Operator and
faimer.

INJURIES

{(a) Loss of distal phalanx of right 4th finger.
(b} Laccration toe right foot.

(c) Swollen andé bruiscd right jaw.

RESULTANT DISABILITY:

Permancnt disability and loss of functicn of right
hand but not o 2 msjor degree, Awarced $15,000.00
for Pazin & Suficring and Loss of Amenities. This

is cquivalent té approximately $5%,4%5.00 today.

Mr. Williams submitted that the injuries in that casc
were greater and suggestzo that an asward ot $42,0006.00 1is
appropriate. 1 deo not zgre:x. I find that Hr. Scott's injuries
are greater having recgard ito the vory specific £inding of the
11% disability cf the whole parson, and I regard the index
finger as more important ithaix the 4th finger which was the
fingny injured in the seccond casc citcd.

In addition to (nic cascs cited I alse comsidered the

case oi EVERALD SLATER vs ADOLPH SPARROW (Rcporicd &t p. 129 of

Vol. 3 of Mrs., Khan's digest (supra).
Award mede 5.3.90., Plaintiff Sccurity Officer
messengcr. Lefit handed.
INJURIES
1, 2% laccration of lecit index finger.
2. Comminuted fracturc to the proximal phalanx
of the left index finger.
3. Stiffness of the proximal and terminal inter-
phalangeal joints of the Jcft index finger.
5. Permarent partizl disability of 146-15% of the
lecft hand,

DISABILITY

Plaintiff now found writing to be more ilzborious
than before. would bec unable to use gun with

dexterity if cellced upon; but was not then using
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2 gun in his occupation,

Award $35,000 for Pain and Suffering andé Loss of

Amenitics; $8,00¢ -~ for Handicap on the Labour

markot.

Using thc tablc indicated above the award for Pain and
Sufforing would be worth £125,125,.006 today.

The injuries in thet casc arc less sericus than thosc

¥
it

Hr. Scott as therc the plaintiff mercly suffcred a shortening

f his index finger and consccuently his disablility was less.

0

The range indicated by thcese awards is from $54,495.00
in Griffiths case to $215,560.00 in Leroy Mills, casc.

In the Mills case, the disability tc the right upper
cxTromity was asscsscd at £% morce than that of the plaintiff
iy this case. But I think chis differcnce is countor Ealandcd
by the long pericd of pain {6 years), the neca ifor a turtﬁer
cperation and the social rejection of females. 1 am of the
opinicia that an award of $145,00.00 is appropricte ir the instant

case sad 1 award the plaintiff mark Scott accoxrdingly.

PROSPECTIVE MEDICAL EXPENSES

A statement of the ices chargecable by dedical personnel
te perform the corrective surgery nceded was tondercd by consent,
and I award the plaintiff the sum of $5,530.00 a:= stated thercin.

The partics werec unable to agrec on the hospital
feces. The information givewn %o the Court on which both partics
were agreed 1s that « spokesman for the hospital hed indicated
that thoc fcc payable for one days use of the ho spital is between
$2,000.00 and $3,000.00 and that the hospital roquires a deposit
cf $3,000.00 to $4,000.0G. In this certainty ¥rs. Taylor asked
for 53,000.00 while mr. Williams submitted $2,500.00 is adeoquatc.
1 am of the opinion that it is morc likely than not, that the
fee will be $3,000.00 and I am fortified in this cpinion by the

ract that the hospital reyuires a dcposit which may exceed this
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sum by as much as $1,000.00. I thercforc award the plaintiff
$3,000.0C to mecet this prospective hospital fee.

LOSS OF FUTURE EARNINGS

In view of the nature and cxtent of the plaintiff's
permanent disability I find +that there will be a partial loss
of carnings for the rest of his life. The next guestion to '“fi
be éecided is what will be the average loss of the plaintiff
throughout this period. In this regard I £ind that he has a
working life expectancy of 40 yecars, that is, till agc 66.
¥r. Williams submiticd that there was not sufficient
eviaence on which the Cour% could mske an award under this head
and spggestod tha;,;hé appropriate award would he one for handi-
cap cn the labour markcet. He is guite right in berating the
absence cf evidence on sc¢ many aspects which woulé be of assis-
tance to the court in coming tc a decision,
One cannot say tue strongly that counsel for the
piaintiff in an action for personal injuries should be diligent
in adducing cvidence in this arca and should not expect the
court to pluck figures cut of the airxr., Although the plaintiff
has tcld the court that he left Veuxhall Secondzry School in
Eicventh Gradc and he pessed the S.5.0Q cxamination, no attempt
was mede to cxplain the significance of thesc guzlifications
- for the labour market or in his quest to pursue 2 course in food
eand nutrition and business mavagement,

hNotwithstanding thu paucity of cvidence, I shall
melkc an award. I fird thet the plaintiff is going to expericnce
grecat difficulty in finding and kecping a job, and that he is
gquiic uusulted for any kind of heavy work, The high rate of
unemployment a facter which increases the compotition for jobs,
makes tho outleok blcak. I a«lso find that hc has made a genuine
cffort tc find suitable cumployment and to obtain ancther trado.

I now turn to the difficult task of ixanslating into
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monetary terms the loss which he will suffer in prospective

carnings. In O'Kecfc vs John Stewart Shipping Co. Ltd, {1979]

1 Liovyds Report 182, Kennethi-Jones, J, said that therc werce
twG methods of asscssing loss of future carrpings in & case such
as this, where therc is little evidence which one may usc as a

basis for cstimeting future carnings. Each method starts by

2

considering the amount properly duc to him by taking his present
lcss wi carnings on an annual basis and applyving to that figurc
an appropriatc multiplicr feor a man of his age and with his
working lifc expectancy.

Kenneth~-Jones 4, furthcr cxplained the methods, at
page 188. He said:

"The first of thosc two methods would be
to deduct from that total figure [i.e.

the annual lcoss at datce of asscasment] a
sum reproesenting my estimate of his
chances ot gaining and maintaining re-
numerative cepleoyment ......; or the
othcr methcedé would be to regard hiz
chances of obtaining and maintaining such
cmployment &5 an additional matter of which,
account shouldé be taker in determinping the
multiplicr."

Mrs. Taylor tavours the first mecthod, she submitted
that the Court shcould fisg thet his prescent cernisgs if he had
not »Heei injured would be $6060.00 weckly. She then suggested
that this figurc should be halved on the assumption at the
current minimum wage of $3066.00 per weck. Sha would then
apply a multiplicr of 16é& ycaxrs purchase. The resulting eguation
would be $300.00 x 52 =z 16 which would amount ©o $249,600,00.

Like Kenneth-Jenes 5, I prefor the sccond, I regard

hig rcasons for that choice as tailor-made for this case, and
guotc and adopt them. EHe ssid st pages 18%-1i50:

“ I have pracuically no firm evidence upon

which to pass any cstimate of his fuiure
carnings or upon which to form a complctely
rcliable vieow as to his chances of obtaining
such employment in future and keeoping it if
did obtain it. I thercfore find myself
quite unable toc zdopt the first of thesc
two alternative methods. I shall therceforc
adopt the second, and take accourt of.hds
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chances of obtaining employment in the
futurce in selecting the multiplier te
be applied to his present carnings.”

Kenneth Jones J, having found that the "usual multiplicr
for the plaintiff in that case was 10, then weni on to reducce
it ©o 7 to account for all the variables. That plaintiff was
45 yeoars old with a working life of 20 yecars.
Having decided ¢n the mcthod of computaticn, I must
now arrive at an estimate of the plaintiff’s currenit loss of

carnings, and then chocss an appropriate multiplicr.

In Blair vs, J.F.C. Bailey (Marine} Zitd. 1%81 Scots

Law Times 90 at page 92, the Second Divisicn described their
task in that case in the foliswing words:
"Exccpt in cases whore there are figures
which can provide methcmatical certainty,
the assessment of wages in a non~exzstent
situation where therce arc imponderazbles on
both sides must of necessity be a somowhat
arbitrary figurc arrived at by using &
brecad sword with & blunt edge.®
The Court held thzt it was legitimatc to computce the
pursucr®s loss of wages te the date of trial ou what a labourcr
couid have carncd since the date of the accideant. There the
pursuer had lost an arm in an accident at work zné had been employed
for only & bricf pericd as = general message boy since the
accident. He was unemploycd at the time of the trial.
I adept this principle and consider That the current
minimum wage of $300.00 por week forms z proper bzsis for
czlculating this plaintifffs loss of future ezrnings, as that

figure recpresents the minimum he could be carning todav. His
g

present annual loss is therefore $15,600.00. O©OFf course I am

[

well awarce that he may well heve been carning much more than

thi

n

pos

i the accident had not happcned, and I take this possibility
inte consideration in fixing the multiplicr. I think that a
multiplier of 14 is approprizte. I thercfore award him $15,600.00

at. 14 yesrs purchasc. This amounts to $218,400.00.



HANDICAP ON THE LABOUR MARKET

I agrec with kHrs. Taylor's submissiun thazt the plaintiff
shouvid zlsc be given an sward under this heoed. Sha advocated
the usc of 3 multiplicr zad multiplicand. PMr. ¥Wiliisms, on the
Dunnr hand submitted that o modest lump sum of $:¢,000 to
$15,000.00 was the approeprierc award. I rogzic bi. Williams®
sULILSEI0N 88 totally unsuppoited by the facts i this casc and
the relevant law. It iz very obvicus that the plaintiff is

suffering and will contimus to suffer for the rest of his life
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cal handicap on the lebour market, or put ancther way,
& loeos ¢ cgual standing on the lebour market. His injury has
creaiad & scrious weakoniag cf his competitive position.  His,
is not merely & risk of unemployment, but a fucht, =né as

Browro L. J pointed out in Cock vs Conscolidatod Fisheories Ltd,,

{The Yimes, Jaruary 17, 1377 e plaintiff is just =s descerving
2L cowmpensation undor this hood coven if he is soo cmployed at
the dete of trial.

In view of the piucity of cvidence concerning this
plaintiii’s carning abilicy sid prospects,; &nd the many uncer-
Leliiies IDVOLIVOD, and ©he f4ct he hed ouly worksc for s short
timt, ¥ am of the opinici k2t the multiplier/wultiplicand
Spproach 1s 1Neppropriata in the instant casd, ¢4 will thorerore
give the plainciff a lump suw. In doing so I zeke into consi~
derziion his age, his working lifc cxzpoctancy wiich I have alrcady
teunc to be 40 years, tne paturce and cxtent of ais disabilaty,

his gueiifications, the limitations which his diszkility has

pisced wa the types of jobs which he mey do, oo the uncmployment

1
-

sivuetion. 1 have also =aken into account the diszdvantage and
digcppointment to the pleivtiff of not being able #o pursuc his
chusencarecr, the chance of his not succeceding in it or coven

suxviving the ccurse in food and nutrition and business managemcnt.
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(Sce Comer vs Bolton 187 CL ¥ 115%}. I might alsc add that I
find that'ﬁéf ﬁhe rest of his working life he is likely if employed
at all, to ke cmployed at a very low renumcration.

Tn all the circumstarces I think a sum of $70,000.00
is appropriatc.

In summery, the decision of the court is as follows:
Damagcs zsscssad at $546,070.00 beiag special damages of
$34,320.00 with interest of 3% from 13th December 1986 and
General Demages of $511,7506,00 of which $215,000.00 Zox pain and
suffering =znd loss of amecnities shall bear intercst at the rate

of 3% irom the scrvice of the Writ, 27th January 1%53. Costs

to the plaintiff to be taxed if not agrecd.




