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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN"THE FULL COURT

CORAM:THE HONOURABLE CHIEF JUSTICE
THE HONOURABLE MR. JUSTICE MARSH
THE HONOURABLE MRS. JUSTICE NORMA MCINTOSH

IN THE MATTER of an Application for
Administrative Orders Pursuant to the
Jamaica (Constitution) Order in Council
1962.

AND

./
~

"/

J

IN THE MATTER ofa Bill entitled "AN
ACT to establish the Caribbean Court of
Justicen

~~-

~=::; AND \

/ / IN THE MATTER ot. Bill en;itl~d "AN
/ ~J\.CT to_Amend the Judicature (Appellate

jJurisdiction) ACT"

AND

I~

IN THE 1\fATTEB of a Bill entitled"AN I

ACT to Amend the Constitution of Jamaica"
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CLAIM NO. HCY002 17 OF 2004

BETWEEN

AND

-

EDWARD SEAGA CLAIMANT

THE ATTORNEY GENERAL OF
JAMAICA , .. ' RESPONDENT

CLAIM NO. HCY 0028 I OF 2004

BETWEEN

AND

AND

THE JAMAICAN BAR ASSOCIATION CLAIMANT

THE HONOURABLE SYRINGA
MARSHALL-BURNETT I ST RESPONDENT

THE ATTORNEY GENERAL OF
JAMAICA 2ND RESPONDENT

~

'CLAIM NO. HCY 00284 OF 2004

BETWEEN

.In . -f

AND

THE INDEPENDENT JAMAICA 
COUNCIL FOR HlJJ\1AN RIGHTS
(1988) LIMITED CLAIMANT

THE HONOURABLE SYRINGA
MARSHALL-BURNETT IST RESPONDENT

THE ATTORNEY GENERAL OF
OF JAMAICA 2ND RESPONDENT

/
I

/
I

I

--CLAIM NO.. HCY·09287 0[2004

. \
BETWEEN
\ ,

JAMAICANS FOR JUSTICE
LEONIE MARSHALL__ _
THE FARQUHARSON INSTITUTE
OF PUBLIC AFFAIRS

18T CLAIMANT
2ND CLAIMANT-

3RD CLAIMANT



AND

AND

THEHONOURABLESYRmGA
MARSHALL-BURNETT

THE ATTORNEY GENERAL OF
. JAMAICA
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1ST RESPONDENT

2ND RESPONDENT

R.N.A. Henriques Q.C:, Abe Dabdoub, Patrick Atkinson and Delroy Chuck
for Edward Seaga.

David Batts, Miss Carol VassaIl, Miss Stacy Powell for the Jamaican Bar
Association.

Dr. Lloyd Barnett and Miss Nancy Anderson for The Independent Jamaica
Council for Human Rights (1988) Limited.

Richard Small and Donovan Jackson forJamaicaps for Justice

MichaeL-Hylton Q.C., Solici!or General, Miss Simone Mayhew and Miss
Gladys Young for the Respondents.

HEARD: April 19, 20,21,2004
.--/

WO):JFE, C.J:---
.--/

_./ ">--

\

/The Government of /Jarica on February 14, 2001 signed "an

agreemefi~for the - establishment of an institution to be known as the--:-

/ ./

Caribbean Court of Justice. The Court is intended to exercise final appeTIate

jurisdiction in respect of all matters now heard by the Jueticial Committee of
!

th~ Privy Council. It is also m.tended that the Court will exercise original·

jurisdiction in respect of the\nterpretation and application of intra-regional

/. trade agreements.
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On May 9, 2003 and May 20, 2003 the Senate and the House of

Representatives, respectively, by a simple majority in each House, passed a

resolution supporting the ratification by Jamaica of the said agreement.

On December 21,2003 the Honourable Attorney,Geri~ral tabled in the

Senate three (3) Bills as follows :-

(a) A Bill entitled "An Act" to make provisions

for the implementation of the agreement

establishing the Caribbean Court of Justice,

and for connected matters.

(b) -A Bill entitled "An Act'-' to amend the

Judicature (Appellate Jurisdiction) Act"

_(c) A Bill entitled "An Act" to amend the .---/

\

-t
.-----

f
Constitution of Jamaica to provide for

abolition of appeals to Her Majesty in

Council to make provisions for appeals to

the Caribbean Court of Justice, and for

-_/

" ~--"

/'
/

I connected matters.
--------

. -=--.' T~e firstrea<;ling oft~~ Bills was taken in the Senate OJ) December 12,

2003. Ndtice of the second reading of the Bills_ was givenJo the Senate on
\ - -

February 6, 2004 and-was--sch.eduledto take-place-on February 13,2004.
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Having received the claims, herein, the Honourable Attorney General

caused the second reading of the Bills to be postponed pending the outcome

of the Court proceedings

All the . claimants are seeking declarations to the ·effect that the

proposed Bills are unconstitutional for various reasons.

The respondents on the other hand have applied to the Court to have

the claims struck out on the bases that -

(i) The statement of claim discloses no reasonable grounds for

bringing the claim.

(ii) The claim is pre~ature in that the Bills have not yet been

enacted.

(iii) Any irregularity in the conduct of Parliamentary business IS a
-~

~. . ~ . . ......--

j ~atter fOf-rarliament and i~ not justiciable in the So~s.

The i.s~ue raised by this apPlicat-kn to strikeout is whether the Court
/ __/--------'

/.-/.-------/

\

-f

has jurisdic!~OnTtfintervene in the affairs of Parliament. _/

The very issue was raised in The Bah(Lmas District of Methodist
/

I .

Churc!l in the Carihh.ean and the A.mericas affd others·v Symonette~arrl-,-rldC----

Otht;ct;_PBiti~c and OJhers -:V Methodist Ch·ufch oJ .T1fe-Bahainas aniJ

Others [2000] 5 L.R.C.-196, a decisibn of the Privy Council.
\
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Lord Nichols of Birkenhead delivering the judgment of the Board said

at page 207h:

"This prematurity argument raises questions
concerning the, relationship of the Courts and
Parlia11?-eJ!.t. Two separate, but rela!ed principles of '
the comnion law are relevant. They are basic,
general principles of high constitutional
importance. The fIrst general principle long
established in relation to the unwritten constitution
of the United Kingdom is that the Parliament of
the United Kingdom is sovereign. This means that
in respect of statute law of the United Kingdom,
the role of the Courts is confIned to interpreting
and applying what Parliament has enacted. It is
the function of the Courts to administer the laws
enacted by Parliament.

The second general principle is that the Courts
recognize that Parliament has exclusive control
over the conduct of its own affairs. The Courts

~/ will not allow any challenge ~be made to what is
said -or done within the walls of Parliament in
peifot.:mance orits legislative fu~ctio~.: ~

Se: ;"ebble v Television Ne~ talam/Ltd. ((994]
1 L.R.G-:-±22 at p.~ 133 where'some oLthe/earlier

/ authorities are -mentioned by Loid ~fuowne"-
- - ".... '

Wilkins'on. The lawmakers muse be free to
deliberate upon such -matters as they wish.
Alleged irregularities: in/ the conduct of

~Parliamen!arybusjness-are am~t:te~ f9r Parli_a_m_e_n_t _
- alone".

...
/

\

-r

Having exarr~Ined the legal position' in countries'where there is no
\ \

, \ ~

.written constitution and where Parliament is supreme the Learned Law Lord,

went on to examine the position in common law countries where the written
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constitution is supreme and not Parliament. Jamaica falls within this

category. See Section 2 of The Jamaica (Constitution) Order in Council

1962.

""Subjectto"the provisions of section 49 "and SOof
this Constitution, if any other law is inconsistent
with this Constitution, this Constitution shall
prevail and the other law shall, to the extent of the
inconsistency, be void".

Lord Nichols concluded that in jurisdictions where the Constitution

and not Parliament is supreme the Courts have the right and duty to interpret

.
and apply the Constitution as the supreme law. In the discharge of that

function, if it becomes necessary, the Court will declare that an Act of

Parliament inconsistent with a Constitutional provision is, to the extent of
~

the inconsistency void ~l11Phasi~ n1in~)..- See p. 208 g - h.
, ~-=:/ -... / ------ \

~---"
• I

Lord Nichols cautioned th~tCourts should 'avO!

~ -, / -

legislative process and poinfe«outAhatthe primary and normal remedy in
_/"

-
~

/ ." /" ..-
respect of a statutory provision which contravenes the Constitution IS a

declaration ;fterthe enactment has been passed. (enrpha~is mine)
-/

- - - -

The Privy Council recognized that there Ipay be the exceptional cases
. -. . . . ' .

where the rights protected by the- Constitution may, b~ extinguished if the

\ '
Courts do not intervene pric)r to enactm~nt, In such circumstances,_if the

consequences of the offending provision may be immediate and irreversible
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giving rise to substantial damage or prejudice, the Courts may if necessary

intervene before the B ill is enacted.

It is clear from what has been said that the Courts have jurisdiction to

hear a claim that" the .provisions in a Bill ,if.enacted would, co'ntravene the

Constitution and that the Courts should grant immediate declaratory or other

relief

However, in the words of Lord Nichols, "The exercise of this

jurisdiction is an altogether different matter. The Courts should exercise this

jurisdiction in the restrictive manner just described':~ See p. 209 e.

I in!erpret the statement to mean that in dealing with applications prior

to enactment the applicant must show that if the Bill is allowed to be enacted

there may be immediate and irreversible consequences givi~ rise to

substantial daPlage or prejudice.

It is i~~he circumstances mentioned above that the Court is req;ir:d
~ _/-

- to give effect to the supremacy of the Constitution by int~rvening before ~q~

Bill is enacted.
/

(

-------4,DA--l Barnett in response to the submission of the respondents -.r.elied

"heavily upon theargu}nent. that' the legislativ~ proc;edure dealingc-.with-th~·

\
Bills offenped the Constitution.
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Lord Nichols made it clear, beyond doubt, that even if the complaint

is -one of irregularity in the law making process or failure to comply with the

rules of Parliament regarding the introduction of Bills, the test was still the

same, that is, if after enactment th'e Court has the power iO'd~cl;ire'the Act.

void for contravention of the Constitution, it would only be in exceptional

circumstances that the Court would intervene prior to enactment. See

p.209 f

In my view the claimants have completely failed to bring their claims

within the category of exceptional circumstances. They have failed to show

what irreversible damage would -be caused if the Bills were enacted into law.

They have failed to show that the consequences of enactment of the Bills

_ may be immediate and irreversible resulting in substantial prejudice and

damage.
I
I-r The argument that if the Bills are permitted to be enacted into law the

right of appeal to the Privy Council would be extinguished is wholly

untenable.

.......-/

~
./

_/ ---'

/
I

I In British Coral Corporation v R [19351 All E.R. Rep. 139 the PrIVy
--"

Council- heard an appeal' from Canada' after Canada had passed a law

abolishing appeals to the Privy Council.
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Section 21(A) of the Judicature (Appellate Jurisdiction) Act provides

that in matters of extradition the decision of the Court of Appeal is final thus

denying a right of appeal to the Privy Council.

In the ca$e ofSCCA 48/2001 Dave Grant v The Director of Public.. .

Prosecutions et af the Court of Appeal in Jamaica refused Grant's appeal

against an order for Extradition and refused him leave to appeal to the Privy

Council, on the basis of section 21(A) of the Judicature (Appellate

Jurisdiction) Act.

Notwithstanding section 21-(A) the Judicial Committee of the Privy

Council has granted special leave to appeal the decision of the Cpurt of .

Appeal.

- ~he mere passing of a law doe--s not per se extinguish a constitutional

_/ _/ -~-

right, if the h(~hich purports to do so is, itself null and void. An aggrieved

party may ~~y in aid the juriSdi~tioJ of the Court to determinJthe
_/~

/ .---'"~

constitutionality 0f~he offending legislation." If there is a challenge to the
.-' -' --

GOnstitutionality of the legi~ration the right remains in force until the
/"

- I

=--qu~stion_ is getermined by the--Court. ( --_ -
- -

~~xaminaJ~n .oftbe prop(J.s~~tts~does:-no~ dis~ose tnat ifthey are
. \

enacted into law the consequences of the offending provisions roay be
- \ ,

immediate and-irreversible giving rise tb substantial damage or prejudice.-
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I quote from p.199 letter c of the Judgment in the Bahamas case :-

"In the instant case, no case was made for treating

the proceedings as exceptional and thus the court

wasbourtd not .to intervene in the 'pre~enactment

legislative process. However once the Act had

become law, the existing action against the Bill

remained an adequate and suitable proceeding m

which to consider the constitutional issues".

For the reasons stated herein I hold that this··Court ought not to

exercise its jurisdiction to intervene prior to enadment of the Bi-lls.

.--../
../

-' ~, ---/

~..-..-

\

-r

~

--"
../

.---/ -----"

-------
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The applicants sought from the Court various declarations that three

Bills, which were laid in the Senate, were unconstitutional. Further

declarati~n1? were s~ugpt that the procedure adopted for the Bills' passage

violated the provisions of the Constitution. The Bills which the claimants

sought to impugn are these: -

(i) A Bill entitled "An act to establish the Caribbean Court
of Justice."

(ii) A Bill entitled "An Act to amend the Judicature
"_ (Appel)ate Jurisdiction) Act."

(iii) A Bill entitled "An Act to Amend the Constitution of
- Jamaica."

The applicants'reasons for seeking these declarations vary.

Subsequent to these app&ations-:being flIed, the respondents have
" ,_/ ~" .~-- ~

~~/

-/ \ I

themselves applied to the Court to have these;Claims §truck -outifor, th~r

reasons that: -

(a)

(b)

(c)

~/ ...---/ / .~,/ -----/
-~

- -"' _/ /" / "

The statement of claim discloses no reasonable grounds
for bringing the Glaim.

/ /
- " I I

The claim isp~_D1aJure in tDat the Bills have not yet be~n
enacted. - - -

Any irregul;ri;y i~ the'7cond~~t-ofP~rlia;;entarybusi~less
is a matter for Parliament and is not justiciable in the

- \ \

Courts.

The issue raised and the question to be 'answered are the same.
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Does the Court have jurisdiction at this early stage, i.e. at the stage of

the Bill, to intervene in the affairs of Parliament?

This same issue was raised and discussed in the Bahamas District of

Methodist Ch?/rch' in lheCaribbean .and the Americas and, others v.

Methodist Church of the Bahamas and others (2000) 5 L.R.C 196, a

decision of the Privy Council. Two general principles were enunciated by

Lord Nichols of Birkenhead, who in delivering the Board's judgment said,

inter alia,

.-/-f/

('•.. The first generalprinciple lottg established ill
relation to the unwritten constitution of the
United Kingdom is that the Parliament of the>
United is sovereign. This means that in respect
ofstatute law ofthe United Kingdom the role of
the ,Court is confined to interpreting and
applying what P...arliament has enacted. It is'the -

~

(unction of the Courts/--to administer the laws
enacted by Parliament. "'-remphasis mine)

The second general princtfil7£ is thaJ the Courts'
recognize that Parliament has exc!usi!)e control ~ "
over its own affairs. The Court will not allow any
challenge to be made to what is said o,r~done

within tit; walls ofParliament in perforfflance /J
its legislafive functlOlts... The lawmak!fS must~

be free to delioerate up'on such matters as they
wish. Alleged~ii':regtllat:ities' in th€COlliluccof~__

-parliamentaly business are a matter fOI\
Parliament alone.. "The Court must be
ever sensitive to. tlte ,!iedto refrain from,

- - trespassing or even appearing to trespass. "

/

/_~_/

_/
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The distinction between the United Kingdom where Parliament is

supreme and countries where the written constitution holds that supremacy

was made.

In the latter situation., as in the case of the Constitution of J~m.aica" the

Courts have the right and duty to interpret and apply the Constitution as the

supreme law (of Jamaica).

"In discharging this function, the Court will, if
necessary, declare that an Act of Parliament
inconsistent with a Constitutional provision, is to
the extent of the inconsistency, void."

Lord Nichols warned that the Courts (of the Bah~mas) should avoid

interfering with the> legislative process. He declared that the primary and

normal remedy in respect of a statutory provision, ,the content of which is in

/' -

, contravention of the Constitution, is a declaration made "after the enactment
,/ "

../

/'

\

has~been passed th~t thtoffe~Fing provision is void."

be extended to Jamaica.
/_/ ---' -'

This admonition can

The exception of this general rule was recognized by the Privy

Council. There ma~be situations where the rights sought to be protected by
I I

the ConshtutlOTI, cannot be protected unless the COL!rt acts at an earlier stage.

------~-

~'In these' situatio'ns, the consequences -of the
~ffendin~ provision may be 'immediate' and
'irreversible' and give rise to substantial_damage
oLprejudice." -,
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The Courts, may, where such an exceptional case arises, intervene

before the Bill is enacted into law. This would be to give effect to the

overriding primacy of the Constitution.

The exercise of the Courts jurisdiction should beiri the "restric~i,:e

manner just described."

W11ere the applicant seeks to avajJ himself of an application for a

declaration where a Bill is being impugned, it is a prerequisite that the

applicant must show that if the Bill is allowed to become law, the

consequences will be "immediate and irreversible and give rise tQ substantial

damage or prejudice."

The response to the respondent's submis-sion was essentially that the

appli~ations were fOYdecIarations that the process being implemented for the
~

. ~ ~

passage of the 3 Bills tablea=In the Senate is contrary tGl the Constitution in

that it~ailS to conform Wj~ :ection 49Dfthe constituti~t. (See paragraph 2
/ _/_/

of the Response to Second R.espondent's-Application for Court Orders). This

was the main" thrust of Dr. Barnett's submission. His submission was
/

I
;/ I

adopted by the other applicants.
-----

Lord Nichols, chavingst-ated that'~ohe ofthecon'stitutiona:r20mplaints

. \
.~ mane, related not to the contents of the Bill, but to an alleged irregularity in
~ '\ - -

the_' law making process", aecIared with--noted emphasis, that the test
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The test was that if the Bill is void as being In

.--

contravention of the Constitution, it would only be in exceptional

circumstances that the Court would intervene at the stage of a Bill.

. None of the applicants has 'satisfied 111e that .any of the claims seeking

declarations concerning the impugned Bills falls within the circumstances

which Lord Nichols described as being immediate and irreversible in their

consequences and which will cause substantial and irreparable damage or

prejudice.

It was argued that the BiIls,jf they. become law, would remove any

right of appeal to the Privy Council. -However, in- the case British Coal

COlporationv. R. (1935) AC 501, Canada had passed a law which abolished

appeals-from Canada to the Privy Council. Despite this, the Privy Council
~

still heard this ap~~from Carrada.
\ -/ \

-iftn proceedlnis concerning matters ~f rxtradition, Section 21 (A) of

/ _/.---/

the Judicature/(AppeIlatEjurisdi-etion) Act, provides that the Court of Appeal
/

is the .final Appellate Court. This, prima facie, denies any right of appeal in

/~ /
such-proceedings to the Privy Council. Despite this statutory denial ofa

----- -=--- . -- - . -- -

right cif~aP12!:al_!2._.the_..privy."CmincU,Dave Grant,'· who . appealed.
. . _. - .----- .._----- --; .

uns'uccessfully to the Court of Appeal of Jamaica and was also refused leave
\ - \ -

to -appeal to the Pr~vy Council, was graiited special leave by the -Privy
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Council to appeal the decision of the Court of Appeal. See Vide S.C.C.A.

48/2001 Dave Grant v. The Director ofPublic Prosecutions etal.

The need for the Court to intervene at this early stage, the stage of the

Bills, has not been 'establ,ished by theapplicaiJts. - Nothing -has provided a
. .... . .

case for treating these applications as exceptional. The right of the

applicants to apply for suitable declarations if and when these Bills are

enacted into law, is not affected. Lord Nichols has expressed it this way;

"However, once the Act had become law, the
existing action against the Bill remained an
adequate and suitable proceeding Oil which

-10 consider th:e constitutional issues. "

I adopt that statement ofthe law. This Court oughtnotat this "early

stage" to intervene, prior to the Bills becoming law and I so hold. ~
~

-"
~.

/.,'

/

/~. ---/

-------
.-/

/4
- ....-./-/

_/

/
/

- / -



\

-{-

18

N. E. McIntosh, J.

- I have had the oppOltunity to read the written reasons of the Honourable

Chief Justice and Marsh, J. for the decision which was given in this matter on

Apri121, 2004 and, as they" accord with my own reasol1s; they need not be

repeated. It is sufficient simply to say that based on the submissions and the

authorities relied on I too concluded that the Claimants did not show that their

claims were exceptional, warranting the court's intervention at the pre-

enactment stage of the parliamentary process.

I wish, however, to_ add a comment in relation to a submission on what

the court's approach should be to claims of the nature of tnose involved in these

proceedings. The reliefs sought by five of these Claimants differed from that

~ . .---/

sought by the Independent Jamaica Council for Human Rights, the Claimant for
_/ ----- -

-----~/~

\

whom Dr. Barnett appeared. The latter claimed relief on t ground that the
/

proposed legislation is ultra vires the ~gislative'power of parliament while the

-

other Claimants based their claims on their contention that the terms of the three

Bills were unconstitutional, for several reasons. /
I

- -

Dr. Barnett sought to make a distinction m-thecourfs approach to- these

. . - .-

Challenges, submitting, as I understood it, that although \n both instances the_

- \ - .

test in Bahamas District'ofThe Methodist Church in the Caribbean -and the

Americas and Others v The Hon. Vernon Syrnmonette MP and Others P C
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(2000) 59 'VIR 1, applied, a Claimant whose challenge was to the

parliamentary process would automatically pass the test. That test, according-

to Lord Nichols, would require the court to intervene at the pre-enactment stage

only in th.e exc'cptional c'ase:

"where the protection intended to be afforded by
the constitution cannot be provided by the
courts unless they intervene at an earlier stage"

for instance where

" the consequences of the offending provision
may be immediateandJrreversible and give
rise to substantial damage or prejudice"

According to Dr. Barnett's submission, the challenge to the

parliamentary process wouldlilltomatically qualify as exce.E!ional because the
-"

// .---_. ~

court, "has a duty to intervene if a cOFHTolled P;rliament is embarkIDE upon a
course which is clearly in excess ofthe powers granted to it." , Tis" according

_/--"

to Dr. Barnett is whatthe authorIties shew.

/_/~.

/
I

I

qualification for chal~nges involving conflicts between the terms of the

propo~ed legislation and the constitution.

,I can find no support 1ft the-atlthori#escited for thisSllbn;iisSion~~ag;ee~ .

\
_ with the Solicitor General t~at in both )nstances the Claimant must satisfy the

-

te-st in rhe Bahamas District of The Methodist Church case. There is no

/
I

I
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automatic qualification to the ranks of exceptional cases. In each of the t\VO

categories Dr Barnett identified, a claimant must show that the protection

provided by the constitution cannot be provided unless the court intervenes at

this· early stage by showing for instance that the consequences of the passage of .

these Bills would be immediate and irreversible and give rise to substantial

damage or prejudice or that there would be no remedy available to the Claimant

once the Bills have been enacted. Any duty to intervene is subject to the claim

passing that test. Once the Claimant is able to show that the case is exceptional

then,as Lord Nichols said,

"parliamentary privilege must yield to the
. court's duty to give the Constitutio"n the
overriding primacy which is its due"

These Claimants did not show that there would be any irnn1ediate and

\ \

irreversible con~rqUenceffthecourt did not intervene at this early stage. They

dicL~not show that there would be no remedy available to them after the

legislative process was complete. Accordingly, the remedy which Lord

Nichols descrjbed as the "nonnal remedy" would be theirs, that is,
/ I

----".~

\

""a. declaration· made after the enactment has
beel\l p-assed, that the offending provision is
void"\ ,

-coupled with any necessary, consequential relief
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In the final analysis, no case was made for treating these proceedings as

exceptional and therefore no basis for the Court's intervention before the three

Bills have been passed.




