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SUPREME COURT CIVIL AZPPEAL NO. 946/92
CORs THE HOW. HMR. JUSTICE CAREY, P. {AG.)
THE HOW. ¥Mr. JUSTICE PORTE, J.5-.
THE HON. ©BE. JUSTICE PLATTERSON, J.4. [(AG.)
BETWELH AWNTHONY KOHALDO SEBASTILN LPPELLANT
A ¥ D BRIDGETTE~HAY SEBLSTIAN RESPONDENT
Ransford Braham for iappellant fﬁ u ) ;_w-iff
Respondent not present or represented _ 2
U

March 2 and 22, 1993

CLREY P. (AG.):

This 1s an appeal against an order of Leckord J. dated
£5th EBcprember 153%2 whereby it was decrced that the appeliliantis
appiication for the decreg nisi pronounced in Suit [io. Fiv9l/sisl
botween these parcties on the isth FPenruary 1%%Z by Clarke J. should

net be made absclute. The learned judge held that he wig not

U_

satisii

(')

=d a3 to the arrangsmencs for the care and welfare of the
relevant child.
The relevant provision governing this matter is secticn

<7 of the HMatvrimonial Causzes ot which states as follows:
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47.-(1) Hotwithstanding auztull
Aot but subject to subsection f
Court shall not make absolute & decr
for the c¢issclution or nullity of ma
in any procesdings unless it 1s satis ;e
28 respects evaryv relevant cnild who is
under eighteen that -
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{&) arrangements for his care and
upikringing nave becn made and
axe sacvisfactory or are the
best that can be devisced in
the gircumstances; or

(o} 1t 1s impracticaple for the
party Or partices appearing
before the Couxt to make any
such arrangements

(£} The Court may, 3f iv chinks fit, pro-
ceed wirthout cbserving the reguirements of
subsecticn {1} if -
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This provision, in my view, lwposes a duty on the Court to ensure

That §

ﬂi
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of the child

BEdition)

Engiish Matrimonial ©

Cisractory arrangements are made for the care and upbring

The learned zuthor of Hromlev's Fenyly Law iZeventh

deals with a similar provisgion {section 41} in the
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It 18 a notorious and lamentaile fact
that the persons most likely to suffer
when a may :wage breaks down are the
callidren. 45 a means of ensuring that
broper arrangements have been nade fox
them, the court must withheold a decree
uniess the provisions of scection 41 of
the Hatrimonial Causes Act are complicd
with.®
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“Too rigid an application of these
provisicins could obviously worl
hardship in many cases. any ar
wents proposed can Lo satisface

only if they are reasonably permnanent
$0 ithixt any dispute over custody wouid
have o be resolvei before the cou

coulG maxe & declaration. ngain, where

a ¢hi ld is to live may dX“end o one
Party’s remarriage or the financial
provision to be oxdered at a later stage
and & ®inuve examination of the spouses!
income and assets could cause intclerable
dclayse Conveougn;ly ine stavutcory
requirements must be interpreced anb$b1j.
{f the parties can agree on the provizion
0 bhe made for a caild, the ccurt is not
required to make & detailed enguiry into
the terms proposed unless i1t hes reason

o believe that the sum is inadeguate or
that a swon¢f¢can*y better order could

De obtained, arnd it is immaterial whether
the money will come from a parent. a thirdg
person or supplenentasry benefit. If there
15 a contest ovexr custody which is likely
Lo Le resolved within a shert periocé, the
judge can a>#3* making an order undexr
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section 4i. iIn other cases 'the primary
purpose cf jthe sectioni is 4o ensure that
the judge is scised of the guestion of the
interests of the children®.®

in Cretney's Principles of Family Law {Fourth Edivion] at P. 345%:

The primaxry purpose of this provision is to
eénsure that the court does not overlook the
question of the interests of the children.
If the parties do agree apvout custody
sirangements, the judge will nevertheless
ook 4ut0 them in order +to cnsure that they
are s 1cracboLy {or the best that can be
devised in the Cll”umstaﬂbb ); if the
parties disagree the issue wi
resolvec by the court afier he caring &11
the evidence. If the cus cody heaxlng is tTo
take place fairly soon the court will pro-
pDably not wish 1o declave that the exi
arrangements are satisfactory. Since
may be challanged in the cue tody hearing:
but if there ig likely to be a considerable
delay the cecurt should consider making the
E2Cticn 41 Geclaravion unless there is some
positive advantage to the children in
deferring the making of the deecrce absclute.®
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The casc to which both authors refer in support of the judicial
approach to this matter is 4. v, A, L1972 2 R1l B.k. 453 at L. 4%¢

where Ormicd L.J. saids
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“nomy judgment, the primary purpose

of 8 41 1s tc ensure that the judce
1s seised of the guestion of the

interests of the children., 1f there

is RO issue becween tiig pavents, a
declaracion under cne or other of
the alternaciver provided in s 21
siwould be made, unliess there are
specitic matters alout which che
guuge requires to e satisfied in
the wmmediate future, or for some
otner reasol the sanction of with-

noluLng decree abscluce is likely to
e usefui.”

of “*he

in 13¢% when the Divorce 2o,

Hatrimonial Causes Act, was in force. an are
imposing on the Court for the first time

decrees absolute unless it was satisfied, ax
as regards relevant children and were satisf
oegt that could be devised, alternacively th

for the petitioner tc make &ny arrangements,

re~enacted in the Hatrimonial Causes A-t

Divorce iAct. Prioy to 1%%9, children cof

the concern of

contest tion to custody of any chila

then & ighte been

tolerably clear from what the academics have

was said by the learned Lord

P
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Judge must be “seised of the

in my view, so as to be ablie

child, the judye must be GLVEn mate

which nhe can exercise his diger

the decree abscolute. Even where

pe it

iticner because is impracticable to do

Seems To me, material must be proviced to en

fact. I venture to su that i1f the norm

are the besw, th

€, there is, if anytning &

the Court te provide material showing

angenent

the predecessor

nément

was enacted

rangements were made

actory or were the

at it was impracticable
The same provision waias

Y which repealed the

broken marriages

ihtroducad,

WrLTTen

L34
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were not

the Court in divorce procsedings unless there was a

from

that

n be made by the

vertheless,
- satisfactory

rs no arrangenents
onug on the party

is impracticable
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+o make such arrangements. The kasic principie

the Children {Guardianship

b

children‘s welfare is enshrined 1
and Custody} Act at section ls which ordains as follows {so far

as macterialls

" ... or the administriation of any propertcy
belonging to or held on trust for a child;
or the application of the income thereof,-
..., and shall not take into consideration
whetner from any otner point of view the
claim of the father, or any right at Ccommon
law possessed by the father, in respect of
such custody, uphkringing, adminisvraticon or
application 13 superior ©o that oI the
mother, or the claim or the mother 1is
superior ©o that cof the father.”

i can now examine the facts as chey were berore Reckord J.
The petition for dissolution of the marriage which was filed by the
husband was heard by Clarke J. on igéth February, 1992 whe pronounced

a decree nisi but reserved the guestion of custody for hearing in

Chambers. That order could in no way be faultea because of che

(AR

amorphous nature of the Statement of arrangements filed¢ in respect

set it out

-t

of “he relevant child who was born 5th September 135u7.

below:

srhe proposed arrangements for the care and
upbringing of SIMONNE SEBASTIAN, the rele~
vant child under the age of 18 years are
as follows:

{a} RESIDEKCE: Youxr Petitioner
believes that the relevant

child resides with hexr maternal
grandparencs at ZU Temple LHead,

I}

Jack's #1131, #aint Andrew. LT
ic a four-pedyoom or five bed-
room house. The relevant child
has been residing between the
Respondent and the maternai grand-
parents since the marriage finally
broke up in January, L9uE. The
maternal grandpurents are in theilr
mid-fifcies and sixties,

it is proposed by the Petitioner
+hat the relevant child resice with
either the Peilvioner or the Respon-

dent. Your Petitioner would Le preée-
parea to have hexr reside with him and in
that event she would reside wri: me

and I would make the necessary Lrrange-
pents for accommodation and for a

Helper to soe co her weliare.



“{k) EDUCATION: Your Peritioner would
seak to educare the relevant child.,

+

{c) FINAWCIAL PROVISION: Your
Petitioner is prepared to take
care 0f the relevant child's
maintenance.

(¢} ACCESS: It is proposed that who-
ever nas physical control of the
child should allow access to the
other party.

The chilé is not suffering f
any serioug disapility or chy
illnesgs.®

t would add that the petitioner sought in his prayer to have an
orager for joint custody.

Ac all material times, the wife resided in North Lauderdale,
Florida, U.S5.A., that was che address endorsed cn the notice ¢
appear. In her affizdavit, she did not state her true place cof
abode and postal aduress in Florida save to say it was in dorth
Lauderdale. she deposed that she saw the c¢hild, a daughter during
schood holidays either in this countyry ¢r in Florida where the child
would go to stay with her on those occasiong.

When the summons for custody came on for hearing beforec

Master Harris on Z0th May, 1592, she adjourned the summons sine die

|5

but granted access to the father. She also forebade either party
to remove the childa from the jurisdicricon.

When the motion for decree absclutz came on for hearing
before Reckord J. on Z5th September 1992, there was an affidavic
dated 29th July, 199% filed by the petitioner in support. Having
deposed that the respondent who was absent from the hearing, desired

to contest the summons, he continued in baragraphs 4 and 5 as follows:
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4. THAT it further transpired that
cthe Respondent had left the Juris-
dicticn prior to the proceedings
for custody.in Chambers on Tuesday
<oth May, 1992 as ny Attorneys at
Law recervad a letter from Sresfora
Jones, the Attorney on record for
tne Respoudent; on the 27th Hay, 1962
to say (from information they had
received; she ha¢ left Jamaica prior
to the proceedings before the Master
on the Loth kay, 1352 (a copy of the
said lecter is exhibited hererc
marked ‘A'},

£ copy of the Respondent's afridavitc
of ZZnd may, 1592 is exhibited here-
Lo marked ‘B°.

5. THAT ¥ am in the process of having
investigations conducted &8 Lo the
whereabouts of the Respondent in
Florica, W&.4. ana the relevant cnild
With a view to taking such steps as are
legally open to me to ensure chat the
child be returned to this Jurisdiction
so0 that the Court can make an Urder as
to her custody and welfare generaily.

No useful purposs would be served in
pursuing the custody proceedings in
Jamaica until attempts are first made
to the results of mv enguiries as to
the whereabouts of the relevant child
and I ask that a Decree Absolute he
pronounced in this cause at this time.”

These facts make it abundantly clear that the Court could

0o

not be satvisfied as respects arrangemencs with

S
fu

egara to the chila,

for none had been mace. Thus “he gquestion for decermination is

4y

whether the evidence before the Court sztvisfied secotion 2713 (b} viz.,

h
o

that i1t was impracticable for the hLushband +o maxe arrangements which

-

were satisfactory or the pest that could be aevised.

if, as I have ventured to suggest, & greater, or at all
events, an onus lies on the husband o demonstrate to the reguired
civil standard that it was impracticable to make arrangements, then
evicence that he is "in the proceszs of having investigations conductec

as to the wherszbouts of the respondent” fall short of zny such

standard. It would, in ny view, be essential to show the »zgult of

- =
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any enguiries being made. At the very lesast, he would have to
show what efforts had in fact been undertaken by him. For myseif,
I can think of no more imprecise or vague phraseclogy than "in the
process of having investigations conducted.

The absence of the respondent from the jurisdiction, neither
prevents service cf the summons on her nor prevents the obtaining
of an order for substituted service. Aarmed with an order foxr custoay,
he could pray in aid the powers of the ¥lorida Court vo have the

child rerurned to the jurisdicti

-

on., Ccurts in the U.8.A. recognize
the Convention on the civil aspects of international child abduction.
His affidavit in support of his summons for custody could properi

anc should include the arrangements he planned for the welfare of the

chilidg,

in my view, the guestion of granting a decree absolute without
being satisfied as to arrangements only arises in circumstances to
which subsecrion 2 of section 27 is applicable, viz. where circum-
stances make it desirable that there should be nc delay anc an under-
vaking in terms of the subsection has been given by the party to bring
the guestion of avrangements before the Court within a specified tine.

I say this in the light of the opinion of Crmrod L.J. in A. V. A. (qup:a

“7f there is an issue as to custody which

18 tec be heard at a later date, the s. 41
proceedings can be deferred until the
guestion of custody i1s decided, provide

that the delay is likely to be fairly
short; if & considerable time is lirely

zo elapse then consideration shcould !

given to the existing de facto arrangements.
if these appear reasonably sacisfactory,
though not necessarily the best that can be
made {that will be deciced at the custody
hearing}. a deciaration in the form of

s 4L(1){b){i) can be made or, 1if there 1is
difficulcy about this, consideration should
be given to a s 43 (1) (<) declaration unless
there is some positive advantage te be
gained for the children in deferxring the
deciee absclute.”



explapation, ithe reference to szection 41 (1} (B) {1} is

[t}

BY way o

the Bnglish equivalent of cuxr section Z7 (1} {(a) cf the HMatrimonial

[t}

Causes Act while section 41 (1) (¢} is the English eguivalent of
cur section 2£7 {Z:. It is plain from what is stated in the above
extract, that always some asrrangements must either have been nade
or where none has been made, there i1s LI Drospect some certainty
that they will be made so that an undertaking can be had under
seccion 27 {2} of the Act. Where 1t is wholly impiacticable to
maxe arrangemencs. then it seems to me clear that the reasons

therefor must be demonstrated by cogent evidence because the very

i

mischief whicn the provision ig designed to obviate would occur:
the child would be bound to suffer. I am guite unable to accept
that a judge is seised of the interests of the child when he knows
absolutely nothing of any arr:ngements for the child's welfare by
either party.

There was scﬁe suggestion during the arguments that the
motner having remcved the child from the jurisdiction was in breach
of ner undertaking made to the Court znd accordingly her contumelious
act shoulé not be used to prejudice® the petiticner’s position. There
really is no evidence before the Court of any particulay hardshaip
which the petitioner is suffering by reascn of the refusal to make
the decree absolute., There i no evidence that he is desirous of
re-Rmarrying or nas started another family and wishes to regularize
the positicon., There iz total ana absclute silence »n that regard.

Wie are however reguared constantly te have in mina the

[ 1Y

weifare of the child as the first zad paramcunt consideration.

Therefore. the respendent’s conduct in removing the child to where-

n

abouts unknc.™ is in my vig .., insufficient answer to the gquestion
«hethe, .o 28 idpractical +to make arrangenments. As [ have already
suggested, he must g rurcher and show he has made the effort to

find mother and child, and the result of that effort.



Before leaving this matcer, I desire o remind that
the reguirement that a peticvioner should set out the arrangements

o
ot

3]
ot
i

for the care and upbringing of

1

a2 ¢nild should be taken guz
geriously. They should therefore be full and compiete rathexr
than laconic and exiguous. The arrancements must deal with the
entire welfare of the child, i.e. its moral and physical welfare,

I have had an opgortunity of examining a fairly large number of

1]

Statements of Arrangement under the Hatrimonial Causes Rules and
that sample indicates that the contents of this document incline
rather to brevity ana minimel information. Judges should be mindful
of the provisions of sectiion 27 and not hesitate to withhold the
granting of decrees zbsoclute unless they are satisfied in terms
of that provision.

i am of opinicn therefore that the Jjudge came to &

correct decision which I would affirm. I would dismiss the appeal.



FORTE, J.A.

I have had the oppertunity of reading in drafit, the
judgments of Carey P. {hg.} and Patterscn J.A. {Ag.} and

agree with the ressons and conclusions Taerein,
By wav of empnasig only ¥ wish tc state that this
appears to be a case in which the appellant may, up until the

present have had some difficulty in satisfying the provisicns

=

of secticon 27 (1} {(a&). He mav. however,. have been able to call

in aid the provisions of section 27 (1} {bL. but that factor has

of the ovidence which was

ta
ke
on

vet tc be established on the bas
before the learmed judge. Quite zpart f£rom the fact that the
child's absencelfrom the jurigdiction hag not been properly
proven, even if that were fact, the appellanit has not shown
that né has done sufficient to satisfiy the Court that he has

at least attempted to make proper arxrrangements for the child's

welfare. The matter of custedy. though adiourned, could again

ought before the Court by serving the sunmons on the

na
[t
.
H

atvorneys on reccrd for the respondent. &Given the fact that

the respondent has deposed that the child in fact leaves the
jurisdiction from time wo time, there is rveally no concrete
evidence that the chiid's absence is now permanent. There is
nething in the evidence to show that the mother and chaild, if

now outside of the jurisdiction, would not return to the island
to deal with the macter of custody, and the making of proper
arrangementcs for the child's welfare. 1 am, thereicre,
specifically in agreement with Carey. P {(Ag.! when he finds tha:
the appellant had not proven that the clircumstences are sutch that
it is ampracticable for hin to make arrangements for the care and
upbringing of the child. #Had he cone so, I would have been
persuaded to find that the learned judge was wrong in refusing to
make the decree zbsolute - the contrary being true, I agree with

he appeal should bz dismisseu.

o

my learned brothers that
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PATTERSOH, J.B, (£g.):

This is an appeal from the Judgmeani of keckord, J. whersby

he refused the application of Anthony Ronalde Sebastian {the

%)

sppellant) o mske absolure & decree uisi of dissclution of his
mzrriage to Bridgetta-ay Sebastian {zha rospondent) ocn ths ground
“hat he was not satisfioed a5 o the arraogoments for the care andg
welfare of the relevant child,

Section 27{(1) of The Hatrimenial Couses ACT, 1989, {the
Act) provides:

27 . ~-{1} Notwithstanding 23¥IN3Ing in this
Ach but subijsch to swbseccion {2}, the

Court shzll not make abscluic = docren for
the dissolution or nullity of marriage in

2Ry prococdings unless it is gatisfisd a5
TESLeCls every relevant ciiild who is andaxy

sighitocn thah—-

T

ia} arrangements for his caEFre and
uporingirg have baonm
Are Satisfactory or ars the bast
that can be devissd in the cir
CURSTANCCS; Or

(b} 1% is impracticable For The
Party or parties zppearing bofore
the Cour: to make any such
AT FENGERENTS .,

{2] The Court may if ; fit
progcad without observing the roguirements
of subsechion (1) if--

{2}

~

it appoars that bhere mye clroum—
frances making it Acgivable thar
he decroe should be modo abso~
lute or should bo mada, a8 tho
ChRBD MUY DO, withoat icklay: and

(£} ihc Court has obiained = 5atis-
factory underLaking frcm aithoer
Gx both of the partics ko bring
the guescion of Lho LI TANGEemSnts
for the childran bofore +ho

Court within 2 spocificé cime,”

Fh D

The raal issuc in this 2ppeal is whether or mot the lcarned
judge was wioﬁg in not exercising his discrotion under sectiop 27
(13{b) of the Ach, Clarke, J.. whe pronouncsd shs decrze nisi,
4id not certify, in Zecordancs with the provisions of kude 37(2)
of the Matrimonial Chusses Rules, 1989, {tho kules) that ho WAg

sztisfled as to che srrangamonts for the crrz and apbringin: of
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The roiewvant child : 2 &l S v ring for the degros
abseluts, did non £iiz an idavit setiing out {he arcangemenis
now proposcd Lo L TE in compliancs with the pro-

visions of Role

27{1iia; of th:
ATY bad not been satisfioed.

The matorial tnat Reckord, J. had for congidoeration may
Lo summarised 25 £clliows:

i. oro was evidencs that the appall=pi:
23 institutad procmedings under the
hildron {Guardimnship =nd Custodv)
T for custody of zhe rzlevanc child,
: mALESY was centestad, aud on the
h May, 1992, it was =djournsd sino
dic. It ramzined foxr tho appellant o
piy for a hearing datc.

b

woe polioved that pris o tas
“h Moy, 1992, the mePﬁm goent had
ft the jurisdigtion.

INY =t
i @ o

o
!

that he was inm Jhe proc
investigations conductad zs b i
whereshouts of the rﬁSpQ?ﬁ@ﬂt in
fFiorida, U.5.A. a2nd ths rolovant child
with & view to toking 3qch stops 25 are
icgzlly open to me to umsuroe that tho
child bs returned o thls jurisdiccion
so ihat the Court oan m=ke &n Ordar as
tn hexr custody and wolfaro goneraiily.®

3. Tho sppeliant, i3 an mfiiﬂavii
foe

%, Thore was evidencoe that tho zal@v:nt
child was “rdludrily TSl ithin
The jurisdiction and oniy ,@' pnﬁlaaw
ig=l visits abroad,

Before us, it was argued that iho mospondent had loft
e Jurisdiciticn, btaking with her the rolovant child, and, thore-
fore, no useful purposce would ba ssrved iv pursulng the custody
procegdiags at this timc, Purthoer, having rogard to the lengthy
pericd of time that may elapsc bofore the custody procesdings
Axe detormined, the loarned judge should heve taken il chat

inte consideration and sxorcised Bis diszcrohion o maks a2bsoluto

A J‘n - P

Ty ) -1 o~ [U—— ; 2w CON- S N N =
the wife ~ppeclcd agrinst the trizl judg:'s rofasnd

- . P e T = e B Y - ,..,., i Zom - —
4 aecinrsiicn onder soction 41{1) of Pfas BRAtrismcnisl Causc

in
b

0

9
)

1572 {U.E.:. which scecticn i:s somewnast sindlar 4o section 2314

1288 {supraj. If was hold:
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“The primary purpose of s 41 of ths 1973
Act was To easure that the judge was
szised of the guestion of hac children’s
interssts and if there was no issus bei-
wesn The husband and wife on custody,
The judge cught to make a declaration

ier one of the alzermetivas set cut in

s 41{i} unless there were spacific matters

on which he was reguired teo be satisfied

or for some oiher veason the zancition of
withholding a decroe absoluis wouid be
uz=fui. If, however, therc was 2o issue

betwenn the parvtiss on casicdy, & s 41

application could be defoerrod uoneil ths

ilssus was decided provided oho Gulay in
gaciding the issuc was likely oo be
fairly shori; but whore a considorable
time was likely to clepse befovn ths
issuc was decided, thoe judgn should con-

SAGTT s oexisting deo fachso arrangsments

for thi children and, if thoy asppearsd

o bo yoesonably satisfactory, should

makz a declaration in the form of cne ox

other of the alternacives in s 41(1) (b}
(i}, or, Zif thore was difficnity =zboutb
that, skould consider granting z declia-
ration andor 8 41{1){cC}.*

in my visw, ther:s was no zvidenco that the relevant child
azd loft the jurisdiction permanently, the ovideonce is to thc
conirary. It is not nocessary for tho roszpondent ©o be wiithin
the jurisdiction whon Lhe summons for cusicdy comes on for heariag,
she is represented by counsel. I ses no razscn why tho custody

procendings cannob be pursucd and proper arrangements providoed

)

Ly the appellzni for the care 2ad upbrizging of the relcvaa:

it

child. Thero was oothing, in my opanion. to properlv basc 2
g i h Z -y

Ly

finding thal It is impracticabla for thas appellant wo make satis-
frctory arrangomants; ©rY arrangoments whal 2re the best cthab
can be devised in The circumstancaes for tho carc and upbringing
2f the relevant cohild.

The learnad judge must have btaksen inte =coount the fact
that the issuz of the custedy of the relovant chiid romsined
ko be decided, and any dolay ip that rogard could oniy ba occa-
sioned by the appallant. Accordingly, in the exorcise of his
discretion, the loarnod judgs properly rofused io make absolute
ho doorao r Lo dissclution of the mrrriage botwoen the par-

tisfind 2s to the zzrangemants for th:o

i
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cere and wolfzrae of the relovant child.®
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I haws givon coreful coosideraticn o fho matarial thal
was befors the lzzrned judge, and in wmy judgment, ho was right
iz his doccision, and therasiore, it oughi not o bs disturbed.

Aoeordingly, I would cismiss the 2ppeal.



