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IN THE SUPREME COURT OF JUDICATURE OF·.JAMAICA 

nrco:MMONLAW 

SUIT NO. C.L. S204/1991 ''--. _ _; ---- ::~~ ' "2/.- -~· 
,/ 

B.E'l'WEEN CLIVE SEWELL PLAINTIFF 

AND MAUREEN .JONES 1ST DEFENDANT 

AND AI.LAN DAVIS 2ND DEFENDANT 

--. 
Mr.. C.. Cousins msttucted by Rattray • Patterson 
and Batttay for Pla:i.nd.:ff .. 

Mr. P. Foster ~ted by Dw:m, Cox and Orrett 
for Defendnnts. 

Heard; 30th September, 1st October. 1993; April 6. 1994 

.Judgment 

HARRISON .J. (Age) 

Tb.e p~..iffs Dn ice-cream vendor, alleged in h:ls S~ of Cl..o:J.m 

that on the 5th day of May 1991 he was rl.d:IDg a pedal cycle along WldtehnH 

\ 

Avenue. St .. ~~, when he vas b:U: by a motor vm1 owned by the fir~ 

end driven by the second defendn:at .. 

As a rescl~ of dds eoll:1sion he sustn1ned injuries m1d suffered -.loss .. 

He bas therefore cl .nfmed dmi;nges .. 

The po.rticul.ars of uegligenee of the seeood defendant 1mR been .. pl ended 

as foll.ows: 

1) Failing to head die presence of a. stad.onm:y vehicle 

on tile 1dt of the road.. 

2) Failing to gi.ve any or any proper warning of his 

approach. 

3) Failing to keep any or ;my proper look out for other rood 

use:rs ~ho ~ or migh1: reastmQ.bly be expected to be on 

the road. 

4) Driving on tile iDcm:rect s:ide of the road and co1Ud1ng 

w.idl the pJ.ni;ntl ff 1 s bi.cycl.e .. 

The defence~ thnt t".here wns a coJUsion- between the dAf.endm¢ 1 s 

motor w.m and tile plainfdff~_s b::tcycle but -dw.ed thnt the ~<was .to.Ana.llid 

by:-~ alleged or at all. 

/ 
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Tb..: following parcicul"'rs of neg~i.genc~ on <l:h:c p;:;.i::l:. of the plaintiff wer;;;. 

pl~aded: 

a) Riding fr,;m ;;. minor road into a m.ajo:r ro.r:.d without stopping 

and tb.e:r''"by colliding with the plah;;:iff g s vehicle. 

b) Failing ~o k;:::~p any or any proper look ou;t. 

c) Falling :Co b_,..;:: :::d the presence of th.r,.. fi:>:sc;: d;!fendo.nt' s mc~or 

van cr.av ~llirr..g along the s<1id road. 

d) Failing !co giv.:.:: any or any proper w.!l:cr>...Lig of his approach. 

£) Failing it·\1 st:op),) slow down,. swerv-::: ~)::: in. "ny o1;bcr way 

manage or c.onl:rol his bicycl~ so as ·~o avoid the said 

collision. 

Now, S?ction 44(1) of ;t:h·:c Road Traffic Act p:~-.:::.vid:::.s that a motor v:ahi.cl~ shall 

~ot be driv~n so as to c~oss or commcnc2 to cross or b~ turn~d in a toad if by so 

doin.g it obstructs any traffic. Accordingly,. it: obsf:.:ruc'ts oth~r traffic if iB: 

ca.us~s the risk of an accid·;u;. .. 

Section 44(1) (c) of 'S:h!::> ..,.bovemcntioned Act .als~ provides that a motor v~hicl;: 

proc£cding from on.;:: road to .another shall not b·.:: cb:iLvsr, so as to obst"I"Uct any 

traffic on such other ro~d. 

Furth~r,. ootwithstaod~4g nnything contained in section 44 of th~ Road Tr~ffic 

Ac.;; it shall b~ tht: du:::y .r;f ~ driver of a motor ~~ :i::o take such action as 

may be ncccsssary to avoid ~n accident and the bx~ach by a driver of any motor 

v:.hicle of any of the prov:isicns of this section shall not exon~rate the drlvl:lr 

of any oth-er vehicle fr:om .:.:~-.: duv.:y •;n.forcc on him by ll:h.is provision ·(See S-action. 

44(4) of the: Roc:.d Traffic Ac:t.) 

The principle h.:ts b.;,;-::<1 "t-r·::ll «:sv.:ablish~d t~ib: :.:.n-' p:o::nt of tim~ when the 

driv~r or rid~r on th~ minor road ~nt£rs the major road after coming to a stop~ 

tkp·:;,.nds on his judgmcn1i: as ·:c.o whether or not traffic is near ~nough to cnus~ 

dnng·~r of nn accident if h·::. •r:r~ to cm~rge from "::h·:: miL::aor road. It means thi;r'.for.~!) 

~ha~ a driver-or rid~r mus~ firstly, stop and s~ccndly~ ~otto continue until it 

has b~en asccrtainzd thac ;;;h~x-~ was no oncoming 'i:r2ffic en th€. major road ncar 

·:.n.ough to cause danger cf 'Jn nccident. 

Equally .. it behoves ~h~: driver on the major road approaching a road junc>::i.cr.:l 

~o b~ar in mind the possibil~~y of traffic em~rging from ~h.:;; minor road into ~h2 

major road. If danger :ts r~e2sor..ably apparent h.;: mus'.\: to:!lw tho precaution to ~oi.d 

an accident. To be "bl::; ~o de() so h~ must approncb. ':::h.c:: junct:ion at a sp.;;,zd w~cb. 

would enable him to tak.,:. th<~, n~ccss~ry prccuatio<lS. Al'lehough he was ,~ntitl~d to 

approach the junction on 'tkl;; assumption that thr.: plabi:::Uf would give h.im r.o1ay,. 

Carb~rry C.J. Ag. i.n McNish v. DeUsser 1951 6 J .L.R .. Z>..~ page 55 issues :- z~v~t .. 
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He states as follows: 

13'11ds doos not mean that he was to approach and drlve 
through th~ intersection as though h~ were wearing 
bl.iDkers and unable to see anything to h:1.s right and 
left. A general. state of attentiv~s is always 
reqldred of a driver • • • • if cb.ere was em opportuni.ty 
for him co trure evading action after ell~ drlvet: had 
enterM the intersection and he fml.ed to do so;. th:l't 
would b~ negligence m..-ik:lng him ll.able to the plcrl.n
tiff ...... " 

I turn now to the evidence in 1:h:is case which revealS inter alia: 

l. That 60 L::mc ruijoins "Wb:U:ehall Avenu"' 

2. This junction is not rcgul.ated by a stop sign .. 

3. Devon Lawrence :llso known as "Bagga11 ~a:tes a shop at 

60 Lane which faces Wb.it:eb.c111 Av~e. 

4.. The front of tbz shop is about 3 feet from tHat: road junction .. 

5. It is not possible to see up or down Whitehnll Avenue from the 

shop unless, you go to a point wh~~c 60 Lane adjoins "Wb:itetia.ll. 

AveDUe. 

The pla1ntiff testified that after he had finished selling fudge by 11Bagga' ~ 

shop, be went on h:ls bicycle, looked behind him .:md then looked up the ro~. He 

did not see any moving veldcle. There was a parked vehicle however, on the rlgbt 

band side of Whitehall Avenue facing Red Hills Road zmd some men were also on dlat 

side of the. rO<ld f::bdng a mc.>tor bike.. He therefor~ moved off and made about four 

19pumps" up "Whitehall Av~. He further stated thclt he wns travell:!ng on the kf1: 

b:md s:lde of the road ~ as he was :about to pass the parked veh:lcle, "I got l1.ck 

off my bicycle." He never saw what Mt h:bn.. He saj.d further, 15It was ~thing 

coming from up the Lcm.e or :lrOUnd the Lane. I don't know if it is up the road or 

around the next Lane .. •• 

Under cross-ex.mdnatirm 1M! denied rlding out of 60 !.me rmd colliding hto 

the vma. 

Devon Lawrence was called as a rltness for tho pl.aint::lff. He stated that 

when the plaintiff comp:J.eU!d his saleso '"he rode off, ~ the left and go up 

"Whitehall Avenue." He di.d not see the plaintiff after he turned and some three 

seconds later he heard tyres 11bawl11 and heard a nfumble" like someone get "llck 

down.. 11 He left from the front of his shop and saw the fudge-man lying about ~ - '-· • 

(3 ft .. ) below his gate on the ].eft hand side of Yhit-ebnl1 Avenue with h:1.s bicycle 

on top of him.. He was unable to say what hOO b:1t down. the plaind.ff.. He ami a 
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v~wu it-c;we:v~r parked some 12ft. on ·itil-e left hand side going down Whitehall Avenue 

and :i:i: t""-d pass-ed the juncticn r:;•f 60 Lane and W'nitehall Av.~nu~. 

Un..O.-r.:r cross-examination;> Lawr(:nce ~ids "After S~w:?ll rod~ off he stopped 

arr.d vi,:;w:r;d the road up and d:tiwn b;;;fore he turned up Whitehall Avenue. I sse him 

step and look up and down .. " W'il·:::x;. hr::' was fuhber cross-~amiU".;;;d be ~id, when the 

plni.n:J:iff cam~ to the corner h~ ivpripse11 before turning up Wv.i\tehall Avenue. 

All~"G. Davis, the second .iL:.f·:.udrun.ts gave evidence ~.u.~ b;.. was drivi.ng down 

Whi<c.-"il-<lll Avenue on his l~ft. ~ r~;.aching about lOft. from S:ins int~rsection of 

60 L~'.: .tm.d Whitehall Avenu~ h.:: no:Ciced a pcdal-cyclisit com._-:l.ng o~t of 60 um~ wit:h

ouii; s·,;opping and headed straigb.'2: across the road. He appli~d his brakes btit a 

coll:£.sicill could not be avoid<::.i. TI1.~ cylist collided wi'R:h ~h-e::: front: section of 

his vcm in the area of the right wh::.::;<!l arch. 

Dsvis further testified let.~;-;: Glf-;ter the bicycle bumpQd ur:Co his van the rider 

s~umbb.d and fell as the bicycl~ z:.bound.. He contend~d ·i:ht.l't S:he collision took 

plac'"' ~diat·ely in front of 60 Lant; and further that ~b:-;::, plaintiff did not blow 

arJ.y horn before emerging from ii;h;;:. wn~.. He strongly d-::ni.r;:d 'ii::ib.at there was any 

parkc:d vehicle on his left iJU. t.h~ vicinicy of the impD.c'c:: <md ii:hat the plaintiff 

had l\:urn-zci up Whitehall Avenu': w!l:lon he;: <;;merged from 60 La&""'-:. 

Davi.s v cvidznce also rl;lvcal:::d rtnat there was an obs·itJruc·iti~.on in the vicinity 

of thQ nccident:. A partly cov;:zo,:::d trench about 4-5 ft. wid12 was on tha left side 

as you pzocecdcd down Whit:~h~ll Avc::nu£. He further stt:a1t,~d :J:hatc as the roadway was 

abou~ 25ft. wide at the point ~f ~pact this obstruction did MOt necessitate him 

tf·,;:.spassing over to the rigb:ii;; lGW.:-:. 

Affi:;,:.;:r the collision Davis saw rct.e plaintiff lying V"'-Z'Y close to the middle 

of ~~ road. He d~ed und.>.r cross-s:.x.nmination that h'~ was mi.ddling the road 

and ~h!<':.i: h~ was doing so b~cause: of 'the obstruction on Ms l,~ft .. 

I now turn to the issue of l~bility. The plainil:iff's ;J.Vidence was that 

after h~ completed his sale by ~h£: shop he looked behind him and looked up the 

ro<.i.d and "-'Xccpt for the park~d v~hiclc and motor eye!:;: on ~~ right side of 

Whi.~~~hall Avenue thercwcre n:o or::h~r vehicle. He moved off ~d made about four 

pumps up Whitehall Av<:nue and ;y.s rcr..;; was about to pass ii:b.Q parked vehicle which 

was on his -right he got lick off his bicycle. His witn'"'ss s.nid in chief, that 
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With tb1.s sudden and dmlge.rous ~e on the part of the pl a1nt;iff, 

:i.t is not surpd..s:i.Dg therefore when he sa:1d he d:i.d not lmow what bad hit him 

nor from whence ~tever hit him came.. The iueecapable COD.clusion therefore :i.s 

t.hat his failure to stop at the road juncd.on and riding d.:i.rec:tly into the 

defendant:' s veh:lcle were the d:l.rect crnu:wa for the acciaent. 

Now, did the second defendant contrlbute in rm.y way to tb1s acd.dent? 

On the facts of the case the ev:i.deD.Ce revealed thnt tha road 1s straight: 1D the 

v.lc:i.n:ity where the accident took pl.ace. This defendant did say tJw.t when he 

was about ten feet from the :in1!ersection he saw die pla:i.nt::i.ff emerging from 60 

Lmle.. Accord:i.Dg to him, he o.pptied Ids brakes but a coll:i.s:i.on could not be 

avoi4ed. 'l'here was no allegation ~f apdad on his part and Dd.tbe~ was there 

ev1d.etu:e to find t:bD.t he was speed:i.Dg.. B:1s erldence t.hat the ploint:i.ff eolUded 

wi.th the rlght wheel arch bas rem:rined 'UDCOD.trad:i.cted. It 1s tbetefore consis'te.Dt 

w:i.tb tbe pla:i.Dt:i.ff rlding rmd coll:i.d:i.Dg 1D the vehicle and the probabilities are 

that this occurred as he rode across Wb:i.teball. Avenue .. 

Could the second deferukmt have gone more to his left to avoid this col-

lision? Thllt acti.on was not possi.ble; there was a ttencll to b1s left.. 1he 

plaintiff seemed to have accepted tbis as :it was suggested to the second defen-

dmlt that he was m:i.ddl:i.Dg "Wh:iteball Avenue because of CODSttuct:ion work to b1s 

left. I accept tb4t even though there was ccn.struct:ion work be:ing carr:ied out 

along Whitehall Avenue the second defendant d:id not have to~ on the rl.gbt 

l.tme. 

F1nally, I accept the second defendant's ev:l.de:ncc as to bow the .aoro~-l~An~ 

occurred and f:ind that the pl.a.int:i.ff demonstto.ted a t:oul. lack of care for hia 

own safety and :is wholly to be blamed for tb:ls coll:is:ion .. 

If I mn wrong on the question of li.ab:i.l:i.ey damages would be assessable. 

The p1a1nt:1ff :in b:is cl;:dm for spec:ial damages bas proved the following: 

1.. Med:ical expeDSes 

2. Cost of bicycle 

3. Loss of earnings (30 days at $500.00 
per day) 

$ 200.00 

2,000.00 

15,000.00 

I would therefore award him $17,200.00 sped..ol &mages w:it:h interest at 3% as 

of the 5th May, 1991. 

·~:. ... "1-er~: .-:£..f:~~ 
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Gneeral. damages woul.d :lnvolve a ccmsiderati.on of pain and suffering and 

loss of .amenities. Based on the pl.aint:iff's evidence and on a~ of 

al.l the drCU!IIS'tmlces, I am of the ep:bwm. that an mmrd of $50~000.00 w.l.tb 

i:m:e~t a.t: 3% as of the date of the service of tho Wrlt of summons would W:we 

There shall be judgment however, for the defendmlt w.l.th costs to be tmood 

if not agreed. 

. . >:::;-,.::::'_· \ - ... 


