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 IN THE SUPREME COURT OF JUDICATURE OF-JAMAICA . -~ " -

SUIT Nﬂ- C'L.O 820411991 \4\“ T _ o \ '\ :/, \/‘:_\j;’\::‘;

BETWEEN cx.mz SEWELL PLAINTIFF

AND MAUREEN JONES 1ST DEFENDANT

AND : ALLAN DAVIS ZND DEFENDART

Mz, C. Cousins ipstructed by Rattray, Patterson .

and Rattray for Pladoeiff.

Myr., P. Foster incrructed by Dunmm, Cox and Orrett

for Defendants. o
Heard; 30th September, lst October, 1993; fpril 6, 1994 -

Judgment

HARRISON J. (ag.)

The plaintiff, om ice-cream vendor, alieged im his Statement of Claim
that oo the 5th day of Moy 1991 he was riding a pedal cycle along Whitehall
Avemue, St. Andrew, when he was hit by #\mtor van gwned by the firsMeﬁmdmt

and driven by the second defendant,

As a2 result of this collision he sustained injuries and suffered loss.

He has therefore claimed domnges.

The particulars of negligence of the second defendant have been.plended
as follows: '

1) Falling to heed the presence of a statiomary vehicle
on the left of the road.

2) Failing to glve any or any proper warning of his
approach. ‘

3) Failing to keep any or any proper lock out for other road
users who were or might reasonably be cxpected to be on
the Toad.

4) Driving om the incorrect side of the road and eolliding

with the plaintiff's bicycle.

The defence odmitted that there was a collision between the defendant’s
motor van and the plaintiff's bicycle but denied that the collision was caused
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Thz following particulars of negligence om c¢hs part of the plaintiff wers
plaaded:
a) Riding from o minor rvoad into a major rozd without stopping
and thexr:by colliding with che plainziff’s vehicle,
b) Failing ¢ kezp any or amy proper lock oui.
¢) Failing %o heod the presence of the first defendant's motor
van travilling along the said road.
d) Failing to giv: any or any proper warning of his approach.
¢) Failing tc stop, slow down, swerve or iz amy other way

manage ¢r ccatrol his bicycle so a3 1o aveid the said

collision,

Now, Szcticn 44(1) of tho Road Traffic Act pyovidis that a motor vzhicle shall
2oL be driven so as to cross or commence to cross or bi turned in a froad if by =o
doing it obstructs any Zraffic. Accordingly, i sbsiruczs othar traffic if it
causzs the risk of an acecldoni,.

Section 44(1)(2) of th: obovemcntioned Act alse provides that a motor vehicl:
proczeding from ons road T¢ another shall not bo drxiven so as to obstruct any
traffic on such other xoad.

Further, notwithsianding sunything contained iz soctiom 44 of the Road Trzffic
Acc it shall be the dusy sf @ driver of a motor welnbels ©o take such actionm as
may be neccsssary to aveid 2n accident and the briachk by a2 driver of any motor
vchicle of any of the provisierns of this section skall not exonmerate the drivar
of any other vehicle from iz duty conforce on him by this provisiom (Ses Section
44(4) of th: Road Traffic Aci,)

The principls has butx wall established that fbe poimt of time when the
driver or rider on the minor road <nters the major rosd after coming to a stop,
d:p>nds on his judgment as tc whether or not traffic is mear onough to cause
darger of an accident if s wire to zmerge from “h: mizor road. It mcans ther:fors,
that a driver or rider must firstly, stop and s=comély, not to continue until it
has been ascertained thac thovs was no oncoming rraffic cn the major road aear
zaocugh to cause danger of zn asccident.

Equally, it bchoves th: driver on the major road approaching a road junciica
1o bear in mind thc possibility of traffic emerging from the mimor road into ih:
major road. If danger is remascnably apparcnt hz st take the precaution to awpoid
an accident. To be sbl: ©o do so he must approach ke junction at a speed which
would cnable him to taks tho mzccssary precuatioms. Alcthough he was antitled te

approach the junction on Th: assumption that the plaintiff would give him way,

Carbarry C.J. Ag. in McNish v. Delisser 1951 6 J.L.R. @t page 35 issuss 2 <ovest.




He states as follows:
“This dogcs not mean that he was to approach and drive
through the intersection as though he wezre wearing
blinkers and unable to see anything to his right and
lefe. A goneral state of attentivemess is always
required of a driver .... if therc was an opportunity
for him to take evading action after the deiver had
enterzd the intersection and he failed to do so, that
would be negligence making him Jicble to the plaim-
tiff ...."
I turn now to the evidence in this case whick reveals imter alia:
l. That 60 Lanc adjoims Whitehall Avenue
2, This junction is mot regulated by a stop sign.
3. Devon Lawrence also known as "Bagga” oparates a shop at
60 Lone which faces Whitehall Avenue.
4. The front of the shop is asbout 3 feet from tﬁat road junction.
3. It is wot possible to see up or down Whitchall Avenue from the
shop unless, you go to o point where 60 Lane adjoins WhiteHall

Avenue,

The plaintiff testified that after he had finished selling fudge by "Bagga's”™
shop, he went on his bicycle, locked behind him and then looked up the road. He
did not sce any moving vehicle. There was a parked vehicle however, on the right
bhand side of Whitehall Avenue facing Red Hills Road and some men were also oo that
side of the road fixing 2 motor bike. Ee therefors moved off and made gbout four
"pumps™ up Whitehall Avemue. He further stated thatr he was travelling on the left
hand side of the road amd as he was about to pass the parked vehicle, I got lick
off my bicycle.” He never sow what hit him. He sald further, "It was something
coming from up the Lane or arcund the Lane. I don't know if it is up the road or

around the mext Lane.”™

Under cross—exomination he denied riding out of 60 Lane and colliding into

the von.

Devon Lawxence wos called as a witpess for the plaintiff. He stated that
wher the plaintiff completed his sale, "he rode off, take the left and go up
Whitchall Avenue.” He did not see the plaintiff after he turnmed and some three
seconds later he heard tyres “bawl® and heard a “fumblie™ like scmeome get "lick
down.” He left from the fromt of his shop and saw the fudge-man lying about throe
{3 fr.) below his gate on the left hand side of Whitehall Avenue with his bilcyele

on top of him. He was unable to say what had hit dcwn the plaineiff. He saw a
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vanu GoweveT parked some 12fL. om the left hand side going down Whitehall Avenie

and it Lad passed the juncticn of 60 Lane and Whitehall Avenua.

Undexr cross—examination, Lawreance said, "After Sewsll rods off he stopped
ang vizwsd the road up and down before he turned up Whitchall Avenue. I see him
stop and ook up and down.” Wasm he was fu%ther cross—-cxamined he said, when the

plaintiff came to the cormer hz “pripse” before turning up Whitchall Avenue.

Allan Davis, the second dcfondamt, gave avidence thet ke was driving down
Wait=pall Avenue on his lafz., Oz rsaching sbout 10ft. from thc intersection of
6C Lans and Whitchall Avenu: b noticed a pedal-eyclist coming out éf 60 Lamz with-
oui stopping and headed straight across the road. He appliad bis brakes but 4
collisicn could not be avoid=d. Thz cylist collided witk th= fromt section of

his van inm the arsza of the right whosl arch.

Daﬁis further testified that after the bicycle bumpad inte his van the rider
stumbl2d and fell as the bicycle rzbound. He contendad that the collision took
placy. immediatezly in front of 60 Lanc and further that tb:e plaintiff did not blow
any horn before cmerging from tho Lane., He stronmgly denicd that there was any
parked vehicle on his left in ¢hz vicinity of the impack and that the plaintiff

had turmed up Whitchall Avenuc whonm be smerged from 60 Lamz,.

Davis® cvidence also rovaalad that there was an obsirucikion in the vicimiey
of the sccident. A partly covered trench about 4-5 fi. wide was on thz left side
as you procecded down Whitohall Aveonuc. He further sktated that as the roadway was
about 25fr. wide at the poimt of impact this obstructicm did mot mecessitate him

tysspassing over to the right lamc.

After the collision Davis saw the plaintiff lying very close to the middle
of ¢oc road. He denied under cross—:zxamination that he was middling the road

and thst be was doing so becausc of the obstruction om his 1cft.

I mow turn to the issutc of iisbility. Thoe plaintifffs ovidence was that
aftcr bz completed his sale by the shop he l&;ied behind him and looked up the
road and except for the parksd vehicle and motor cycl: cn the right side of
Whitehall Avenue therewere ne other vehicle. He moved off and made about four
pumps up Whitchall Avenuc and 2s o was about to pass tha parked vehicle which

was on his right he got lick off his bicycle. HIs witness sald im chief, that
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With this sudden and dangercus mamoeuvre on the part of the plaimtiff,
it is not surprising therefore when he said he did not know what had hit him
nor from whence whatever hit him came. The inedcapable conclusion therefore is
that his failure to stop at the road junction and riding divectly into the

defendant’s vehicle were the direct causes for the accidenmt.

Now, did the second defendant contribute ih any way to this accident?
On the facts of thecasegheevidenceievealedﬂmtthamadissttaightinthe
vicinity where the accident took place. This defendant did say that wﬂen ke
was about ten feet from the intersection he saw the plaintiff emefgihg from 60
Lane. According to him, he applied his brakes biut a coliision could mot be
avoided. There was no allegation of speed on his part and ne:l.ther was there
evidence to find that he was speeding. His evidence that the pladntiff collided
~with the right wheel arch has remained uncontradicted. It is thetefore consistent
with the plaintiff riding and colliding in the vehicle and the probabﬁiﬁée are

that this occurred as he rode across Whiteholl Avenue.

Could the second defendant have gone more ¢o his left to avoid this col-
lision? That action was not possible; there was a trench to his left. The
plointiff seemed to have accepted this as it was suggested to the second defen-
daont that he wos middling Whitchall Avenue becouse of comstruction work to his
left. I accept that even though there was comstruction work being carried ocut

along Whitehall Avenue the second defendaont did mot have to emcroach om the right

lnne.

Finally, 1 accept the second defendant’'s evidence as to how the accident
occurred and find that the plaintiff demonstrated a total lack of care for his

oun safety and is wholly to be blamed for this collisiom.

If I om wrong on the question of linbility damages would be assessable.
The plaintiff in his cloim for special domages has proved the following:
1. Medical expeuses $§ 200.00
2. Cost of bicycle 2,000.00

3. Loss of earnimgs (30 days at $500.00
per day) 15,000.00

I would therefore aoward him $17,200.00 specinl domnges with interest at 37 as

of the 5th May, 1991.
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Goeeral dsmngés would inmvolve a considera.tian of pain and suffering and
loss of amenities. Based on the plaintiff’s evidemcc and on a considevation of
all the circumstances, I am of the opinion that an award of $50,000.00 with

interest at 3% as of the date of the sexvice of the Writ of Summons would have

been adequate compemsation.

There shall be judgment however, for the defemdant with costs to be taxed

if not agreed.




