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In this action 7 the plaintiff contends that the defendant 

--

wrongfully and negligently exercised a power of sale of his property 

by virtue of a mortgage registered at Volume 1051 Folio 379 of the 

Register Book of Titles to secure the money mentioned in the mortgage. 

The plaintiff!s claim is for~-

n(a) An injunction restraining the Defendant either by 

itself or by its servants or agents or otherwise from 

completing the sale and registration of the transfer 

by way of auction. 

(b) An Order setting aside the aforesaid sale. 

(c) Further and/or alternatively damages for the wrongful 

and negligent exercise by the Defendant mortgagee of 

its powers of sale.n 

The plaintiff is a Jamaican who resides in the United States 

of I~erica. In 1983, he purchased a parcel of land part of Stony Hill 

in the parish of St. Andrew, numbered Lot 30, registered at Volume 

1051 Folio 379 of the Register Book of Titles. He commenced building 

a dwelling house on the said land, and in 1936 and again 1987s he 

obtained loans from the defendant to assist him in his venture. 

The moneys borrowed were secured by mortgages of the parcel of land, 

and the mortgages were registered on the title on the 20th February, 

1987 stamped to cover $120,000.00 with interest, and on the 30th April, 

1987 stamped to cover $25,000.00. 
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The plaintiff agreed to repay the first loan by monthly 

installments of $4,111.11, and after receiving the additiona~ 

loan~ the repayment agreed on was $4733.00 per month over 4 years 

commencing in February, 1987. The plaintiff would lodge money to 

a savings account which he operated with the defendant's bank at 

Knutsford Boulevard, New Kingston, and the defendant would debit 

that account to meet the monthly paymentso ?his arrangement did 

not work well. By Septanber, 1987 the plaintiff had :fallen into 

arrears in his payments, and on the lOth Septewber, 1987~ letters 

of demand were sent to him and also to his guarantor .Hr. Winston 

Wilson. Thereafter~ the plaintiff paid various amounts, but not 

enough tc clear off the arrears in his payments. From time to time 

variations in the monthly payments were agreed on by the partieso 

but nevertheless, the arrears piled up. 

On June 8, 1989 the plaintiff~s loan ~ccount stood at $241,912.33, 

and the arrears in payments amounted then to $20 7 910.33. The defendant 

sent the plaintiff a letter informing him accordingly~ and it stated, 

inter alia .. that 31unless some positive steps are taken to repay 

the loan, we regret that we shall .be obliged to take the necessary 

action to recover cur debt • .a Letters cf demand in accordance with 

the previsions of the Registration of Titles Act were later sent out. 

It is important to note that this letter cf June 8, 1989, 

as well as all previous and subsequent correspondence were all 

addressed to the plaintiff at ~~185 N~strand Avenue, Brooklyn, 

Ne-.;v York 11225 U.S.A." The :plaintiff contends ·that there is no 

such address and that he has never receivec any correspcndence 

from the cefendant addressed to him there. He aQmits that he is a 

restauranteur <.1cing busin.:::ss for many years at 1184 :NcstranG. Avenue, 

Bruoklyn, New Ycrk 11225 U.SoA., and that is his mailing address 

lie can recall that at the tBne he applieC for the loan, he spoke 

with cne ~a-. Stewart and he gave .Mr. Stewart certain personal 

information. He says he tcld ~..r. Stewart that he lived in New York, 

he gave his telephone number and his true address tten as 1040 Carrol 

Street, Apt. 4E, Brooklyn 11225, but he says he cannot recall if 



,- -- ,_ >-·--==~-

- 3 -

he gave ~~0 Stewart a Nostrand Avenue address 

It was ~~- Kenneth Mitchell the assistant manager at the 

defendant 1 s banki who wrote the letter to the plaintiff on June 8, 

1989, and his evidence is that he got the plaintiff~s address from 

the record of the p1aintiff 0 s account which is kept by the bank 

en cards kno'irm as 111 G 12~~: D The customer~ s name 3 address~ occupation 

together with l.endings~ terms cf repayments, interest rate 11 principal. 

lent.. securities taken" purpose of loan or advance as alsc notes 

cf talks with customer .. telephone calls. correspondence tc and :f;rom 

the customer and. the state of the acccun·t are all recorded. on the 

11 G 13" cards. A bun.Qle of cards rel.ating to the plaintiff 9 s account 

was tendered and a,:mi tted. in evidence as Ex. 9, with the consent of 

the parties. These cards originated with Paul Stewart, who was 

the assistant manager at the defencant•s bank when the lean was 

negotiated. The exhibit is not in the best of condition at this 

tL"'Ile 3 but what is relevant can be plainly seeno On the first page.­

}tro Stewart recorded the plaintiff's address as ~2 Trevennion Read, 

Kingston 5 u and t...~e I'laintiff sc.ys that is the address that he gave 

then as his mailing addresso Also Mvritten on that page in rec is 

this address::-

"Fcreign Address 

1135 Nostrand Avenue 

Brooklyn N D Y _ 11225 •• 

and this telephcne num:ber: -- 111 Tel.. ~ 71 B-9 5 315 71., • The n 5 111 :from 

"1135 111 is struck in black ink, and above is written "1184". The 

eviG.ence does net G.isclcse v."'hc it was that mace the notation in red 

or whc did the correction from "1185 10 tc "1184"o Fir. Stewart says 

it was net there when he made up the first card, but ~tr. Mitchell 

says he saw the foreign aC.dress in red when he cmne to deal with 

the account. It is plain tha·t the notation must have been made by 

scmeone in the bank in the ordinary course cf business. and that the 

infcnnation must have been obtained either from the rlaintiff himself 

on an ()CCasion when he telephoned the tank!! cr it could have been 

obtained frcm one of the notifications accompanying the pa1~ents 
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sent by the plaintiff through Remittance Express Coe Inc~ One 

such notification., tendered in evielence {as Exhibit 5} bears date 

July 14s 1988 and it states the ~laintiff's &ddress as "11G5 Nostrand 

1-lvenueo u 

I am satisfied L~at the plaintiffis correct foreign mailing 

address in the U.S.ll... is 1184 Nostrand .Avenue., Brooklyn; N.Y. 11225" 

and that the address noted en the first card in red is not cnly 

incorrect but non-existent. As to hm·;r it came about that the 

incorrect address was noted on that card may not be a crucial 

consideration. What is cf ut.:-nost importance in my view is l'7hether 

or net the plaintiff received the ccrres:pcndence and in particular 

the notice in writing as is requiree by S.105 of the Registration 

cf Titles Act 17 fer cnly if he \>las notifiec in accordance with the 

I:.ct and there is 0.cf<.::.u.l t in payment woulG. the power of sale be 

exercisable. So I return now to the ietter of June 8r 1989 which 

I referred tc as being important. There is an entry en the cards 

(Ex.9} which refers to ~1is letter and the next entry on the cards 

is dated 14th hugusts 1989~ and ~tr. Mitchell says he saw and 

initialleC. it to ccnfirm that he had read it. It reads as fcllcws~-

11fi).r. Sharief called from New York tc,day 
in response to our letter. He advise(.::. 
that he had given an allegeQ friend the 
funds tc up-date the loan 2 months ago 
anc he is amaze(! to know that this was 
net cone. (The worcl. "'lie"' is written 
after this by Yrr~ Y.1itchell). He _pro­
:m.ised tc-• fc·rward fu.nd.s via. T/T by the 
end cf week to clear the arrears. 
Tie will visit Jamaica in October at 
which time "'iile 'i'lill discuss the future 
operation 0£ the accGunt.c 

This is an entry :ru.aC',e in a banker's bc-ok, in the usual and 

orG.inary course cf business. and such entry is prima facie evidence 

sf the matters transacticns ana acccunts therein recc;rded. In my 

view 3 a reasonable inference to be drawn from it .is that the plaintiff 

:must have received the letter cf June S ~r although it '&'7as ad(1ressecJ. 

tc him at 1185 Nostrand Avenue., anc that he was prcmpteG. by it to 

:make the telephcne callo I accept the evidence fer the defendant 

that ncne cf the letters cr any ether curresponC.ence forwarded to 

the plaintiff was ever returned as uncelivered. It is net surpris-

ing tc .meo The plaintiff is a businessman o.nd it is :mere proba.':>le 
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than not that the postman would know him, or at least his businessw 

and since there is no such address as 1185 Nostrand Avenues the 

postman wculC. deliver the letter tc the plaintiff at his known 

address. Prom the evidence 7 at least eight cifferent letters were 

posted to the plaintiff between August 1988 and January,. 1990 ;r scme 

by ordinary m.ail 11 others by registered mailo- and none was returne<i 

to the cefendant~ I reject the evicence cf the plaintiff that he 

did net receive any of those letters, anc I find as a fact that 

he did receive all the letters sent to himo In :rarticula.r, I fine: 

that on a balance of r;rohabilities, the plaintiff receive<! t..lie 

registered letter with notice of demand written by the Assistant 

:r.'ianager o£ the defendant e s bank and addressed to him at 1185 Ncstrand 

Avenue on November 20, 1939 and alsc t..~at poste~ to him at the same 

address by Deryck A. ~- RussellG Attorney-at~Law on January 12u 1990. 

That letter reads as fellows::-

0 DANR/:ms 

January 12 11 1990 

l>ii..r. Zachariah Sharief 
1135 Nostrand Avenue 
Brooklyn 
N.,Yo 11225 
u 0 s .1-i. 

Dear Sir 

I act for National Ccw~ercial Bank .J~~aica Limited and am instructed 
that as at the Jth of December u 19B9., y-ou \'lere indebteC'. to the 
Bank 9 s New Kingston Branch by way of l·can in t..'lz.e amount of Twc 
Hundred and Thirty-Three Thousand Five Hunrlre":: anc.i. Twelve Dollars 
anG Thirty Five Cents (J$233 .. 512.35) with interest accruing at the 
rate cf 31% per annum. 

I hereby make fcrmal demand upon you fer the liquidation within 
thirty {30) days as :;:)f the {':ate hereof cf all sums owing by you 
to the Bank. 

In the event c-:f ycur default, I shall i...qrrnediately ta.'ce steps to 
realize the securities held by the Bank. 

Your ccc.peratiun is hc~-vever anticipated.o 

Ycurs faithfully 

DERYCK ;;.. N. RUSSEI,L 

c. c G 1\fe!v Kingston Branch n. 
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I do not think that there is any doubt that the plaintiff 

was in default in his monthly payments on January 12~ 1990 when 

formal cema."ld was .made for payment cf the full ruuount of the 

plaintiff 9 s inDebtedness to the cefendant .. I have already mentionec 

that I find as a fact that this formal demand came to the hands 

of the plaintiffo Again I will refer to a note made en the "G 18n 

cards - it is ~.::.ated 14th February~~' 1990 and it reads as fellows~-

0 14/2/90 m C ~ called from l~ew Yc-rk and advised 
that the address on cur files 'Ylas 
incorrect and .as a result he was 
not aware uf the adverse :vositicn 
on the loan. He was however tc>ld. 
that it is incumbent on him tc 
ensure t~at the loan was being­
service(: .. es;;_::ecially in light sf 
the scurce cf repayment i.e. 
1•ir. ~'alsen is responsi:t)le for pay­
ments while he ta~es care 0f 
Mr. Wilson•s bills in New Ycrk. 
He has 6.ep0sib~{') D'S$10DG and promised 
to call back en 'lfJednesday 1.vi th p1ans 
for repayment. He was told that the 
rayment made was not enough and a 
substantial reduction vrculc1 have to 
be :made to stop us from disposing 
of the prc:;:_;ertyo {II .. lthcug-h by 
accepting payment we will have to 
hold off until L~ree months have 
elapsed} o We await call on 
~ednesday D/V 22/2/90o On checking 
c•s track record the impression one 
gets is that C does not speak the 
tru~no This therefore appears to 
be another story in the long line 
of excuses.~~~ 

iiga.in., t...,_is entry in the banker 11 s book is prima facie evicence 

which supports a finDing of fact that the plaintiff received the 

notice sent en January 12:: 1990. How else would he have known that 

the address in the O.efenrlant m s recc..rd -v1as incorrect and of the 

adverse position cf b'le lean? It seems l.c;.,gical that it was at 

this time t.."l1.at the mistake in the foreign CJ.(l.dress was corrected to 

tc read u;11S4'n" instead cf 111 1135"'. I (''J.G net accept his evidence 

that he did net receive the notice~ nor de I believe that his 

reason for calling the bank in February 1990 was because he had 

not sent money since November~ 19890 As I have said befcre 3 I am 

satisfied. t.hat all the letters were delivered at 1184 Nostrand Avenue" 

although addressee. to llDS NostranC. Avenueo But the further question 

tc- be decided. is this - Die the defendant comply with the provisions 



,~,,,~~"'-"''-~''~"'"' '- - --

7 

of the law which give rise to the power of sale and the right to 

exercise that ~ower of sale? 

The relevant statutory provisions are to be fcund in Ss 105 

& 106 of the Registration of Titles Act - {"The Ace1
)::: For the 

FOWer of sale to arise., the mortgagor must have made default for 

one month or more in payment of the principal sLun or the interest 

cr any ~art thereofo In the instant case, this is not an issue; 

the plaintiff vias in arrears with his payments fGr se.,:eral :months. 

The next step that must be taken bef•:>re the power of sale can be 

exercised is clearly set C)Ut in the Act~--

:.The mortgagee •. co may give tc the 
mcrtgagcr notice in writing tc pay 
the mcney ewing on such racrtgage 
•..••. by s;iving such nctice tc him 
or them, or by leaving the same en 
some cc;ns:picuous place 0n the mortgaged 
cr charged land;; or by sending b'-le same 
tirrcu'Jh the pc·st cffice by c. registerec 
letter directed to the :prr:prietor :::;.f 
the land at his address appearing in 
L~e Register Bc;.r_;k. ss (Sec. lOS). 

These provisions cf the I~ct: in my view iff are not mandatory 6 

but are only directory. The (;eneral. object and Fara.mount importance 

of the previsions of Ssol·JS & 106 cf the Act must be,. in my mind, 

to ensure that the mcrtgagcr is notifieC. of the mortgagee 11 s intention 

to exercise his power cf sale; and tc allow the mortgag;:;r thae to 

fore-stall the sale. The mcrtgagcr must be presur..'i.ed to knew he is 

in arrears, and the notice in writing~' it seems to me, is intencec 

tc remind him of his obligation and to call upcn him to repay the 

mcney in acccrdance with the demand within the tL~e mentioned 

therein. The map_qer of service cf the notice is not cf general 

importance$' and it may be by any cf the means set cut in the Act 

cr in the deed itself, anC. to my min&,. it may he by scme ether 

means, provided that in such a case, it is clearly she~~ that the 

nctice did ceme to the knc-wleC.ge cf the mortgagor. The date of 

the service cf the D<Jtice of demand is imp:::Jrtant because it is 

from that <S.ate that time begins tc. run against the :mortc;agor fer 

the exercise cf the mortgagee~s power cf sal.e, for althcugh the 

power of sale arises when the mc·rtgagor defaults, that power is 

not exerci.sab1e before the time fer payment specified in the nctice 

has elapseG.~ 
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Seco 106 of the Act :provides as follows:;-

!!1C5~ If such default in payment, shall 
continue fer one month after the 
service of such noticep or for such 
other period as may by such mortgage 
or char-ge be for that purpose fixed.,. 
the :mortgag·ee o • • • • • • • • may sell the 
land mortgaged • • • • by public auction 
or by private contract ooooo~•~···" 

Looking at the :mortgage deed .. the parties thereto., by 

clause 2(j} 8 ag.:reec1 and declared"' as follows:::~ 

"lilly demand or notice hereunder may 
be prcrerly and effectually made 
given and served en and to the 
:M.crts;agor if signed by any Director 
Manager Acting Manager or Assistant 
i'1anager of the Bank or any Att.::-)rney-, 
at~·lc:w en behalf of the Bank am: sent 
by registered post adC.ressed tc the 
fli.Iortga<_;-or at the address stated a.s 
••M<.'rtgagcr ~ s Address"' in the said 
Schedule and every such demand cr 
notice sent by post as afcresaic 
shall be deemed to have .been received 
on the second day fo1lowin'] the 
l:"':GSting thereof. 0 

I have expressed the view that the rrcvisions in the Act to 

like effect are only directory 7 and this clause in the mortga~e 

deedF in my juGgmenty is not mandatoryQ Althcugh it requires the 

notice cf deman<.l to be addressed to the mortgager at the address 

stated as "Nortgagcr~ s lidc1ress 10 in the schedule tc the deed_. which 

is "2 Trevennion Read, Kingston 5":; the fact that it was sent to 

the mortgager at another a<':c~ress, does not '-"i tiate the notice. 

I have stated earlier on in my judgment that I fu~ satisfied that 

the demand notices did come to the hands of the plaintiff, and I 

hole that the notices -.vere :;)roperly served. In the circumstances, 

I reject the p1aintiff~s contention that the defenuant failed to 

notify him in the manner prescribed. by the Registration of Titles 

Act because he \':Tas not notified ""at the address set out in the 

Register Book of Tit1es." 

The next issue that falls to be (;.eciced is whether cr not 

the defendant wrongfu1ly anG negligently exercised the power of 

sale. The p1aintiff p1eaded as follows~-

n (d) The Defendant fai1ed to cbtain a fair 
cr reasonab1e market va1uation fer the 
l)laintiff IS rrc~Jerty 3 a1ternatively ,-
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the defendant failed to take reasonable 
steps to obtain whatever was the true 
market value of the mortgaged propertyo 

(e) The Defencant purported to sell the 
Pl.aintiff's s property fer c. price which 
in the circumstances it knew or OU'}ht 
tc have known was a grossly underval.ued 
price. 

(f} Further or alternative1y the Defendant 
acted in bac faith in that it was reck­
less in its purportet-: exercise of its 
power of sale." 

~'he 'c:iefendant denies the <.1llegation in tl.~.e pleaC:ings cf 

the plaintiff 7 and in particular::- that the prc;>erty was sold for 

l.ess than the market val.ue; and that it acted in bad faith 0r 

reckl.essly in its exercise of the 1/0\ver cf sale. 

It is settled la"" that a mortgagee must exercise the power 

of sale in a prudent wc..y .- with a. cue reg·ard to the interest c,f 

the :aortsagor in the surplus sale moneys. In Cuck:mere Brie k Company 

Limi tee. & Another v. 1'-iutual. Finance Ltd o [19 71] 2 ALLER 6 3 3 at 6 4 6" 

Salmen L.J. saidg~ 

8 :Bct..1. en rrinciple and authcri ty a 
mortgagee in exercising his power 
C·f sale does owe a duty to take 
reasonabl.e precaution to cbtain 
the true market value of the mort~ 
gageG. property at the G.ate on 'Vlhich 
he decides to sell it.. No doubt in 
deciding whetl~er he has fallen short 
of that dutyr the facts must be looked 
at broadly, and he will not be adjudgeG 
to be in C.:efault unless he is plainly 
on tl1e wrong si~e of the line~" 

A mortgagee is not a trustee cf the power of salep but in 

exercising the power of sale~ he must bear in mind the interest of 

the m.crtgagcr and that he is a trustee of the proceeds cf sale anC. 

sc is crdinarily bound to account to the mortgagor for any surplus 

remaining after his mortga~e has been discharged. 

So, let me now examine the evidence in the case to see if 

the defenG.ant is in breach of the duty cw-;red to the plaintiff in 

this reg·ard. The first letter of demand was sent on cr about 

Nov~"TJ.:>er 20 rr 19'89. A second letter of demand was sent on or about 

January 12~~ 1990, giving the plaintiff 3G days tc discharge the 

mortgage .. It appears to me that in the ordinary c·::mrse of events, 

that letter woulC. have been delivered long- before the end cf January~ 

1990. Ecwever .. the plainti:f:f 12 s tele:;:_;hone call to the defendant on 

the 14-th February, 1990 confirms, in my view" that he did receive 
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that letter of demand on or before the 14th February; 1990. 

1:.tr. Winston ~~ilscn was \vri tten to at the same time as the plaintiff~ 

¥rr. Wilson it ~.ras who guaranteed the loan~ Nothinq vJas done to 

comply with the letters of demando 

During the month of Januaryu 1990, the cefendant retained 

the services of D.C. Tavares & Finscn Company Limited, Valuators: 

Appraiserse Auctioneerss Real Estate Agentss Consultants, to carry 

out a valuaticn o£ the mortgagee property and to furnish a report. 

The report is dateC:. the 1st February, 1990, and in summary, the 

market value of the property was placed at $55CYOOO.OO and the 

forced sale value at-. $440.,.000.00. It has not been contended that 

the valuators were incompetent cr negligent in c.~rrying out the 

valuation. It see.-ns to me that the mortgagee acted. with pruC.ence 

in obtaining the valuation. 

On the 1st 1\&arch.,. 1990 il the defendant gave instructions to 

D.Cv Tavares & Finson Ccmpany Limite::! to arrange for a sale of the 

prcperty by public auction~ The sale was advertised by nctices in 

the issues cf '1The Daily Gleanerw• ne'!:·lspaper on the 20th & 28th i-'iarchu 

4th & 5th April., 199C for 11:;00 a.Ili.o ·on the 5th April, 1990. 

The notices were prominently displayed and stated~ inter alia, 

the area cf the land and a description 0:f the buil(l.ing. There wc:.s 

no complaint about Lhe notices. The sale wc:.s conducted by FUblic 

aucticn at the auction room cf the auctioneers. 'I'he biC.ding as 

reflected en the biG.ding sheet.r seems to have been quite lively. 

The property was sold to E. Martin for $5ll 3 000oOO, a ~rice in excess 

cf the estimated fcrceG. sale valuation price ii but belo-.;,., the estimatec:'. 

market value price. 

The property sold c:.::·nsisted ,:Jf a twc storey detached residence 

with basementg in the course of constructiunii on land of approximately 

37,.000 sq. ft. The plaintiff"s evidence is that at the time cf ·the 

sale, the fcllcwin.g wcrk remc:ined to be done to complete the building~-

6C% - 70% tiling t-::· be C.cne d·..:;wnstairs. 
WindGws and doors tc be installed~ 
The building to be painted {c-ne coat 
had been dcne on the inside.) 
Bathrcoms and kitchen fixtures to be 
install.eG$ light fixtures tc be installed 
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{the house had been wired for electricity) 
The upper floor to be carpetecQ 

The pl.aintiff says he l.earnt of the snle of his property 

through a telephone cal.l from a friend of hisc As a resultu he 

arrived in the islanc on or about the 11th 1\prilr 1990 and sought 

legal advice e ile had a valuation cone on the property by C·ne 

Cleve Lo Sm.ith, a Real Estate Dealer anc Il.ppraisero The val.uation 

report is dated April 25 3 1990~ The plaintiff testifies that at the 

time he instructed ~tr. Smib~ to carry out the vaiuation, he told 

him the things that he intended to co towards completing the build-

ing~ but that the valuation shoul.d be done "as it was thenn~ 

It dc-es net ap.rear that Mr. Smith carried. out those instructions" 

because his valuation is based en the completed buildingo His :market 

value is this~-

"Based on current market evidence o:f ccmr·arable facilities 

and en satis:factcry completion of tll.e building q' I am c:f 

the opinion that a fair market v·alue of the freehold 

interest is ~~ 1 11 4 0 0 , 0 0 0 o 0 0 " land with iw:provemen ts being 

$200 i]' DOC. 00 c:f the value and advise accc;rdinglyo n 

His forced sale value reads as follcws:;-

"On completion., if the subject property 
is placeC. en the open market to reccver 
investment funds, it is likely tc be 
sold fer 2, price in the region cf :;;1,.250 .. 000 
~ $1;300~800o 0 

He estimated that the .building was about 88 _, 85% ccmpleteC..r 

and he listed the remaining wc.rk to be done in much the s&"!te way 

as the plaintiff did., giving the estimated costs tc> complete as 

$25C,COO.DO. So it seems that Mr. Smith~s estimate cf the value 

of the pror;:erty in its incomplete state woulrt be at lec.st $1,000.00Co00. 

That is a1mcst twice as much as the property was sold foro 

I:,. further valuation cf the property was dcne by ¥JI. Smith in 

August.,. 1992o The buil<1int; was sti11 incomplete and his valuation,. 

based on the then present condition was~ Market value~- $lw850,COO 

$2,.000.,COO; fcrced sale value~- $lq70C .. OOO.CO ~ $1,800,COO.OO anU. 

Replc.cement value~~ $3"CG0 11 00J.OC. 
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It is cifficult to reconcile the differences in value 

arrived at by the valuatorso The valuation report prepared at the 

request of the mortgagee is datec 1st Februaryg 1990, and the 

revert ~repared at the request of the mortgagor is cateG April 25, 

199(;0 It cannct be that both can be relied on., Both reports were 

ac~itted in evidence with the consent of the ~arties 7 and so the 

Court die not have the C~Qortunity cf seeing an0 hearing the witnesses 

to assess their com:;::::,etence and veracity Q However, having regard 

to the bidding:r I am preparec to hold that the market value o:f the 

pror-erty stated in the report ~re~ared at the request of the mortgagee 

was -:':one in goc6. faith. and is m.ore reliable than the amount stated 

in the ether report tvhich is stated to l;e prepared a for mortgage 

rllrl:.:oses" •• 

In my juC.]ment-~' the :p1aintiff has not estal::·lished that the 

defendant failed in his <:uty to take reasonable r:-recautions in 

the exercise o:f his power of sale- I am satisfied that on a balance 

cf I'rcbabilitiesy the property was scl.d for a price quite close to 

the estimated market valueu a price which was not unreasonab1e or 

under~valued in the circumstances. I &~ also satisfied that the 

de:fendant ("2id not act in bad :faith ncr was it negligent or reckless 

in the exercise o:f its power c-:f sale o The pc-w~er of sale was exer­

ciseil with due ccnsideration fer the interest o:f the mc•rtgagor. 

The pl.ainti:ff;s claims fail anu accordingly 9 there will be 

juds'Rl.ent :fer the (:lefendant with c<)sts to be taxef: cr agreed. 


