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IN THE COURT OF APPTAL

Rele Cub. 68/77

BEFORE:  THE HON. Mii. JUSTICE ROBINSON -~ PRLSIDENT
THiL HON, 1R. JUSTICE KEU., J.h.
THE HON, MR. JUSTICE MELVILLE, J...

BETWEEN  ADLT.N SHEPHIR -  PLAINTIFT/APFELLANT
LND ~  BERNICE DOUGLLS -~ DEFENDLNT/RESPONDENT
Mr. Horace Edwards, Q.C. for Plaintiff/ippellant

Miss D. Lightbournc for Defendant/Respondent

November 18, 1977

(::) KERR, J.hie
This is an appeal by the plaintiff from a judgment of the
Resident Magistraté for the parish of St, Thomes, The plaintiff's clain
is in off¢ct for damnges done to his cultivation for that the defendent,
on the 26th day of October, 1975, chopped down certain cancs to the amount
of five hundred roots, then growing on lunds at Pond Piece, Cedar Vellcy,
(:j1 in the parish of St, Thomas. The claim includes other thinzs, other
crops with whiqh we are not concerned, and for Forty Dollars being arrears
of water rate paid by the plaintiff, uscd by the defundant in rcspect of
said land,
By counter-claim the defendant claimed that the plaintiff
claimed damages for trespass, that the plaintiff, on the same day, broke
(ii\‘ and cntered the defondant's premiscs at the sald Pond Fiece and there
disconnectaed the dofondantls watcr supply and romoved pipes.
The plointiff wes the former owner of two bits of land which
he s6ld to the dcfendant's husband and subscguently she re—purchaséd one

of those bits, The claim and counter-claim arg.goncerned with the bit
s "-m,‘
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of land still in thc posscssion of tha defendant, the widow of thg
original purchascr.,
The Resident Magistrate, in her judgeent, found that the

plaintiff was liablc in trcespass in that he cntered the defendantls

premiscs and unlawfully removed the pipes therefrom, She gave judgnent

to the defendant on the countcr-cloim for One Hundred Dollars ~nd we sce

2

no goqd'reason to interfere with that judgment and with the award.

In regard to the plaintiff's claim ageinst the defendant,
although £ho defendent, in abroad pleadings denicd trespass, the
cvidence revealed that she did, on the day in question, chop down the
cancs of the plaintiff which canes were growing on her land cither with

her permission or with her acquiescences The Resident Magistrate found

that thore was evidence that the cancs were planted on the land and there

is nc gvidencc to contradict the plaintiff's testimouny that he cultivated

the land and cencg. However she gave judgment for the dofondant in
regard to that part of the claim on the basis that it was reasonably
nccessary for the defendant to chop down the canes te asecrtain where
other pipes had been laid.

It was never suggested in the coursc of the ovidense that she
could have ascertained where the pipes were by othor mcans,

We arc unwilling to interferc with that finding of fact upon
which the defence of nccessity was based, since therc was cvidence, if
acccpfed, which would have met the roquircménts in law of the defence
of necessity.

The other part of the claim, that is the Forty Dollars being

arrcars of water ratc, was never seriously contested, the defendant
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admitting that during the period she had poid no weter rates, However,
the Resident Magistrate failed to deal with this part of the claimj .

apparently it cscapcd her attontion.

ad

In the circunstonces and fror the evidence it is cloar that
the plaintiff is entitled to succced on this clain for water rates.
Accordingly, to that extent,‘ﬂhe appenl is allewed and judgnent
entered for the plaintiff in the sum of Forty Dollars with the
attendant cost in the Court below, Cogt of the appeal to be Forty

Dollars to the pleintiff,
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