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LGARICA Judgemam": ‘
BRook.
IN THE SUPREME COUKT OF JUDICATURE OF JAMALCA
IN EQUITY
SUIT ©G. 1991/E259
BETWEEN BLONDEL SRIRLEY 4PPLICANT
AND LDRIAN DWIGHT SHIRLEY DEFENDANT

Gordon Steer for Applicant instructed by Carl Dowding of Knight Pickersgill
Dowding and Sawuels.

Anthony Pearscn for Uefendant instructed by Playfair, Junor, Pearson
and Company.

Heard: May 4, 5 snd June 15, 1992.

KECKORD, J.

The plaintiff and the defendant im this wmatter are the
registered owners of 12 Farringdon Crescent in the parish of St. Andrew
comprised in Certificate of Title registexed at Volume 104Z, Folio 399
of the Register of Titles; and the defendaat the registered owner of
40a Manuings Hill Koad in the parish of St. Andrew comprised in Certificate
of Title registered at Volume 1124 Folio 302, and Frieudship, part of
Emile in the parish of St. Cactherine comprised in Certificate of Title
registered at Volume 1U53 Folio 642,

Ou the zG0th of Augugst, 1991 the plaintiff, under the married
Women's Property Act, filedaoriginating summons asking this court for orders
to be made with reszpect thereto:-

(a) What is the respective interest of the appiicant

and the defendant in the abovementioned properties
and furniture, fixtures and equipment.

(b} That the defendant should teke uo steps by sale

assipnmoent to have in the saild properties and
furniture, fixtures and equipment or do any act
whatever to create any right titlc or interest
theroein.

{(c) An ord:ar that a report om and valuation of the
premises be taken or alternatively that a
valuation agreed upon by the applicant and the
defendant be taken.

(d) And generally for a still further order that
the defendant be restrained from acting with
regard to the said properties to the prejudice

of tho zpplicant.

(&) Zuch costs as are incidental to the proceedings.
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1t is not disputed that the parties were married on the
Gth of Wovemper, 1967, and separated in 1961 when the plaintiff took up
residence in the United States of America anl have been liviny separace
and apart since than.

In her affidavit evidence the applicant said that during the

course of the warriage they pooled their income with a view to owning
their home and busiiess. Taoey both enterad inke a contract to lease/
purchase a businsss iiown as Swaby's dardwara. Aftey about 2 wonths

she left the Governwent Service to jolu the business on a full time basis.
Shie was not paid 2 sclary but given money ouly to defray household expenscs.

In 1975 Gweby's was destroyed by fixs aud from their Jointk
savings they commenced other businesses including Fussy Cat Boutique,
Yozurt Shep, Geuos ¥Fust Food and in 1979 Tramp” s Soutique. This busiuess
under her personzl manogement ‘Flourished aud bacume the big incoie earper.”
5till she was not paid a salary and all profits were placed in a joint
savings account. I¢ was from thie joint account that the three properties
were purchased docludiug furniture, fixtures snd equipment.,  Sihe was
therefore claiming that she was beneficialiy entitled to 504 of all
properties.

She wzn crogs-examined on her affidavit. 3w agreed she had wads
no lodgments to thei¢ joint account since she 1l2ft dn 198l. Boefore she
left the defondant hal told her of his intenicdon to purchase the Manniigs
Hill Road premlsvs and what it was to be used for. She made no dircect
contripution to the purchasing and building of the shopping plaza ther:.
She lived with defuudznt on the property in St. Catherine but her name
is not on the tirls. Bhe has rvaised the guasticn sbout her name not being
on the St, Catherinc property but he would alwsys reply -

"What is yoursis min: and whet is mine is yours”. Betore she left Jamaiuz
she participated in uil defendants business aldventures. During the latter
part of the 70's tue icfendant was incarceraited in jaiawmil and during this
time she transacted business ca bcehalf of the dafendunt.  She was not ¢
or date of purchase of the St. Catherine properiy but it was during the Cams

they operated the haicware. Although her uowe 3s act on the title it weas
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not purchased without her knowledge. iunds for the purchase of the
St. Catherine property cawe from proceeds of the hardware store. She
had invested time, lalour and sacrifice in its purchase. Funds for the
purchase of hanuirgs nill Koad came from Troups. ohe had no ideo where the
runds came from ror the construction of thne plaza. She made no withdrawols
from any of their ¢ wiogs account.

The applicsn: denled telling anyous lnciuding her mother that

she had no interesi in the property in St. Sutherine or Monnings Hill @

The 5t. Catherine property was in Kitscn Town znd was purchased frow a

e, Litsown.  Che did ot remember the purchas: price. Finglly, she dended
that she has made claldme on these propertics bocrase the defendant has done
well for nims¢li,

The sefendant, in his affidaevit evidonce, denied that the leass
vf Swaby's hardwer: was te both of thew - i was to hiw alone. He admitted
that they operaccd & joint savings account buié thai account had no monzay.
de also agreed he and his wife moved between the busincsses they operatbud
put that she guove up wor ianterest in Traups Jovtigue and opened up a
variment ¥ootory. Hoe claimes that most of his income came irom a wholesals
clothigy business. no adadtted pukchasizg 1¢ Farringdon Crescent while o

P

was lacarcerated lm diawl and puttiug his wifc's

shii was unaware of the purchase. 1t was aboyat U years after bis wife lsiv
the watrimouiai hoes Lhat he acquired Haomiunge HWLlL Road and built a

A wo concributdion. he

shopplug plaws ther and that the applicant ua

admitted owniuy a rfarm np Kitson Town, St. Catboviue, but that the upplicaut

contributed notidig,. He hes substantially v
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and did repairs after the nurrvican: to which The oprlicant contributed
notaing.
nider crose-exauminetion the defendawt adaitted that his wife

worked with him whiie waby's Hardware was in operation, He purchased the

Kitson Town proseviy in 1972 oad 1t becawe ticilr watrimonial home. Afcuy

the tire at Swaby » in L1975 they went into = thing business ~ his wii:

£ 2

was part »f it. Thi- business chagged nouses st woo relocate s, bue his
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Intepsot sart of (Bese DUSINCHSRE

arbished 1Z ¥orringdon Crascent




They had two businesses going 1u Spanish Court sud his wife was a part

of each. They aeciquired “M;kes’ which subsequently changed to ‘Genos'

z2n¢ both he and nis wife operated thea. ie aduwdtted "It is true, as wife
said, that I conirolled the wouey in general. I bud lots of other business
2oing on apart frow the store business.”

The defendent was re-exauwlned. The deposit for Xitson Town

was from sale of a punerator and obtained worizuse from the Administrator
General for Jawmaic...

when gquesiioned by the court the defondunt said, "We have nwo
dispute with Farvingdon, wy only dispuie is with Kitson Town and
Mannings #ill,"

Mr. Steer for the plaintiff submdtted that her evidence thuat

she wotked ot Swavy’s without any salary has not been challenged. le

referred to the cases of Nikon v. Nixon (1969) 3 AYR 1131 and Josephs v.

Josephs - RMCA 13/84 {unreported) and claiwed that a wife who worked i

the business was cntitled to o share in the business as alse the acquisicion
of other properties {rowm the profits. Only soucce of incume when Xitsow
Town was purchased was bSwabys. The aortgase poynonis were also pald [row

the profits of Swzuys. by not accepting sali:

vy 2nd being tola “what is
yours is wmine and woot is uine is yours”, the wife acted to hev detriment
and the defendait cughit not to profit frow the fruits of her l:bour.

Ho claiwm was bqﬁng wade to ‘Niccles’ or the wholignle clothing business

since thay were acquivaed after the breakdown »f the marriage.

The defeundanc weuld not be entitled to any bouelir frow
refurbishing of ¥avvingdon Crescent. See Muoxzel v, Huetzel (1%70) 1 AEhL

445 - No figur- hcs been pleaded for the wefurbishing. In addition tle
defendant has had the benefit of residence.

Un bahalf of the defendsnt dr, Pearson submitted that there has
been no challeng: tuwit Ferringdown crescent hca baan substantinlly
refurbished and ropairs doue since the hurrvicana. The court could dirzct

that enguiries be wmode as to velue of repairs and refurbishing to deterudnc

the interest of the pavties.
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The caose of Petritt v. Pettitc {1563,

£ Akr 1G5 shows that {he

court has no jurisdicecion under the varried Wewew's Property Act to pass
interest from one party to another; therzaiure the court canaot alter the
loterest in respect of either Kitson Town or iunnings Hill xoad

fe 404 romnings Hill Hoads

to regpuct of this property kr. Faez nubmitted that rhe

plaintiff hes po

wwest 1u it at all~ She meds o coatribution and lovesiog

neicher time,

nor wade any sacrifice,

he icson Lowr.

aeTe asaia, Attoyney for the dof claime the deizndant mads

the dowi payment and srranged mortgage. The pluintiff knew nothing as to

The

after au inguicy inco cosis of refurbishing oad vepalrs,

The huwoand havioyg admicted that tnsye is ao dispute as to hls

wife's intersst su ¥avrviugdon Crescen:, the ouly uestion left to be

deterinined is what in the extent of her intevest,
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When this properiy wos

¥

acgudrwd whe pauy

ware 3tilii happlily nerri:l. It was regisiored ia
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Chear names joiv Vhiey cccupied it as vheir fanily home. It is walil

settled law than iu Che absence of intenbion 1o the contrdry, thoy bold

raut in equal shares.

“There belug ur suiiicieant cvidence adduced &2 gobut the presumption ol

advanceagnt or any i levant evidence of whut cuch was to have o ehe

eVent the presuspuion was not rebuttad, & wali shave intevest is by

inplicacion of advances to the appell

Lord Pipluck said:

Ic is oniy if no sueh inference can dbe crawn that the court ig driven e

lew, and not as an infsrooco of fact, tiwe maxim

4]l dintercsi beloags to

3]
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sroperty should only be detarninsd

v, Harris S5CCA Mo, L/Ll Sampbell., J.A. said at page 2u.




It 18 claluwsd that since the brecking vp of the marriage,
substantial refurvishings had been done te tus hiuse and repalrs done aftew

the 1%06 hurricaus.

in _ guace. muetzel (supra), Bdwwsd Davis L.J.. said at pajpe

ong spouse spends wmouny on cstaosion of that houss
duoes nwt mean thsi The ther can clusim no part of the increaesed value of

o

the property resuliiag froi the extension. Un & cuintrary, in the ab

ST
of a specific agrecaeni., the eaxreusion should be recarded as accretions o
the respuciive saaias of each and not as arlqctin; tre distribution of the
beneficial interests. 1o other words, thue Jivisors must stand whether

g bosten Ge ita ordedne B e e randed €orm !
applied to the hus: ic its original or in i%s wcsionded form.”

the houss in iis redurbished form is to be held 1u equal shaves.

I now caww oo deal with the Kits i Towa property. when the

e

parties wure marvied iu dovember 1967, the applicant was 1Y years old and

the defendant car vy

clder. Theve 1s oo evidoneo that edither had any

assets tien. ‘Iney touwether operated Swady's This was thelr only

source of dncome. In 1972 while Swaby's wss iun uperaticon the defendant
purchased Kitson Town propercy. The defendzat provided the aweposit amd
vbtadned a mertidgy Lo take care of cthe purchas. wrice. There is no evidance

where the money cawe £Low to service thl mort Up to when Swaby's was

destroyed ln 1975, that was their sole source »f income. Xitson Town had

home. 1o their ctheor buziness ventures she worked
without a salary - the defendant adwmittsd ne controlled the wmonsy and thic
concinucd wtdl the breaking up of the marriage in 1551, They had workced togathur
for over twelve yesrs., There is no evidencs o %o what was tie intention £
the parties when Kitgcn Town was purchased. The applicant admitted shz uwade
a0 dirvect eontrivucivie to the purchase., Bu'. whai about her indirect
contributivas?

in Nixou v, Wixon (1969, 3 ik 1133 Lord Den.ing said;

@ pogition ¢f a wife wio acips in the business?
Up aud dows zhe country, a man'g wifo helps her husband

in tha pusiue She serves la tho shop. He does the
travesling avoumsi- If thRe shop and business bclonged Lo
hiu bafore they married, no doubt it will remain his after
they wariy. Bat she by her worr afterwards should get
some interest in it.  Wot perhaps s@n =qual share; but some
ghar.: if they acquire ghe shop and business aftex they
marry and aequire it by taeir Jb*hL ciiorts - then it is
LuLLr jeiut property, no matter thet iz is taken in the
aamé. In such a case, whau she works in the
aitcerwards she becomes vivtuslily a partner in

45 the two ui them wre gouncaernzd and she is
clica facle, tu an equal ghace,
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Test it tnis way,. 1f che wife hac gone out to

worw and hed earned wages which she brought into

the fawily pool out of which the usop 214 buslaess
were bought - she would certainly bte suititied to
share. She should be in just as geod a position whan
she¢ serves in the shop and receives no wages. The
wife's servicis are «guivalent to 2 fina
contribution. And it has repeatodiy buwen held tha

when & wife makes a substantial finonciasl congribution
she gets i Interest in the assct that is scquired.”

Caxey J.4. Lo Josephs v. Jos:phs {(zupia) exprussed siillar views

to thoss of the learned Mascer of the woila-.
e sald at page 233

Ter services demonwcrﬂtf SGowy Viaw, copent evidepce
of nature of their « vours, aud ought net to
ba di‘mxmﬂbh as a critlinh coni leul7hho Tiere is :1lso

e 5174 I would ecaaractaerize
stential, It 1s

should count fox

Lo be added
the witl s cutaj ccntrlbucton
nedtuer fair nor just chao per ofio
nau MAL suu she should be driven oo
sty panded,”  And cone

At page 24

"lo my judpment whore partie“ hawi La:
ACYULT AL, pLf0uerty and the wife
wiirect, for example, in p10v1uxub
a joint businwas which thus allows
g o Lo dncrease his enrrning

direce contrisunion :

sud just approach is than

arcd jointly ia

¢ ibution io largely
paid scrvices to
sasvand to derive
zity, end thaereby

1 the wife's,
pertics share

equally .

I find 7i:at tne cencribution made by applicant in the variocus
businessis they opoiintud was substantial wud eunabled the defendant to
acquire the Kitson Towsn property and accordingly she is entditled to the
bepeficial interest in the proserty with the defliudant in 2qual shares.
¥inally; 1 now turii to fhe propertiy st 0A Meondngs Hill Road.,
fhe evidence disclosas thatthls property was acquired by the defendant in

il 'l

1985, Thne applicacs admitted she migrated in 1961 to United States of

account since

simwrice and has pade no lodagoment to chely jodnt o

-,

then. She did oot kpow when discussions boegoo rec.iding Yts purchase,

T

crow whom, terms of payment

with whomw iv boegea, whon
or any othwr material fZacvor. aftzr she Lofr Jumelcs she made no signifiesnd
coutribuiion to the basinesscs that wer: chqn peing operated, There la

no «vidence 28 to theiy comwon intention at oz btlae it was bouwnl. Her
name was noi ineludad on the tinle, Upon what vasis can Lt bo said that

she is encinied o o snare in the beneficial intaresy? 1T can find nonu.

thare is no commo:. inteniics;, thers is no

here ds o

siynificanc. that The applicent said that

coutyibuti .

O0f NeX namw on rThi

witihh the defcendant the bs. oo

crthough sr o kad

itie to ditson Lo sl had ned valsad goncerning the
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absence of her namz un che title to Manniings Lill koad.
i therziore idnd tnat the applicant iz not entitled to share
in the bepeficial interest in the property at 404 Manaings Hill Load.

With referunce to the originating summons the respective

N

]

ioaterest in the premizes at 1

™.

Farringdon Crascept, St. Andrew and premises
at Friendship 1. 8t. Cotherdune is halfi.sbars sace.

The upplica. haws no interest in che plondses at 40A steammisgs
aill Lwad,

1f a veluatizu cannoi be ajgreed up between the parties rogardiug
the first two mentivoed properties, then o valuation of the sald propartias
Lo De done oy o valunvoy agrecd upon by thue parfice who will oear thy
costs in zgquel shares.

Costs o tas applicani to be agriad or taxed,



