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i THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY
SUIT E, 269/91

BETWEEN BLONDELL SHIRLEY APPLICANT
A N D ADRIAN SHIRLEY DEFENDANT

MR, A, PEARSON INSTRUCTED BY PLAYFAIR JUNOX PEARSON FOR DEFENDANT

MR. GORDON STEER AND MR. CARL DOWDIKG INSTRUCTED BY KKIGHT
PICKERSGILL DOWDING AND SAMUELS FOR PLAINTIFF.

1IN CHAMBERS

SUMMONS TO VARY CGRDER

HearD: JuLy 26, 1955, SEPTEMBER 27, 1995

HARRISON J. AG.

This matter concerns an application to vary an Order relating
to the division of matrimonial property, made by this Homourable Court on
the 28th Jammary, 1993. I had reserved judgment on the 26th July, 1995
as it was my considered view that important issues had arisen for further
deliberation. It was not possible for me to have delivered judgmeﬁt before
thz Term ended, so, I apologise for the delay and now seck to fulfil my

promises.

It ordex to appreciate the sitaution fully it seems to me that

I should begin by settimg out the events leading up to this applicaiton.

On the 20th August, 1991 Blondel Shirley, the defendant's wife,
filed an Orrigiuveting Summons upder the provisions of the Married Women's
Property act seckiug imter alia, a declaration as to their intcrests in
respect of certain properties including 12 Farringdon Prive, St. Andrew
the matrimcnial home, and Emile in St. Catherine. The orders sought on

this summons read as follows:

"1. What is the respective interest of the Applicant and
Defendant irn the abovementiomed propertics and furniture

and equipment.
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2. That the Defendant should take no steps vy sale assign-
ment to have (sic) in the said properties and furniture,
fixtures and equipment or do any act whatever to create

any right title or interest therein,

3. An order that a Report on and valuaticn of the premises
to be taken or alternmatively that = valuation agreed upon

by the applicant and the defendant be taken.

4, AND GENERALLY for a still {sic) further order that the
defendant be restrainea from acting with regard to the

sald properties to the prejudice of thk2 é&pplicant,

5. Such costs as are incidental to the proceedings.”

The Originating Summons came on for hearing before Reckord J, who,

on the 18th June, 1992 delivered judgment. He declared iunter alia, that

the respective interestes at 12 Farringdon Cresceut, St. Andrew, and premises

at Friendship, St. Catherine, were held by the parties in half-share
each, It was further ordered that if a valuation of thex shculd be done

by a valuator agreed upon by the parties.

There seemed to have been further dispute between the parties

regarding these properties so, on the 20th November 19¢2, Bicndel Shirley

filed a sumacns hcaiad "Summons to Proceed under Srdexr for Determination

of Property Dispute Between Huseband and Wife.™ On the 7Eth January,

1992, this summonc came on for hearing befere Coucteuway Orr J, who made

the following ordar:

"1. That the defendant do give access *o precspective purchasers
to cnter, inspect and view whether by "hewmszlves or with
agents, premises situate zt Farringdon Drive, St. Andrew

and Emlie, St. Catherine.

2, That the registrar of the Supreme CTourt is empowered to
accept on beha!f of the Defendant the hipghest cffer from

prospective purchasers for both premises sbovementioned.



3. That the Registrar of the Cupreme Court is empowered
to execute on behalf of the Defendant, any Agreement for
Sale;, Imstrument of Transfer and auy other relevant
document necessary to effect sale and transifer of the

aforementioned lands.

4, That the Registrar of the Supreme Cour% iz empowered to
agree all accounting of monies; and to agree che net sums

payable to the Uefendant.

5, That the Registrar of the Supreme Court iz empowered to
agree all commissions, fees and other outgoings involved
in the advertising, valuation and sale of the abovementioned
lands and to act as the Defendant’s Attorney in all matters

pertaining to the said lands.

6. That all costs of and incidental to this, as well as all
costs incidental to necessitate the zale and transfer of

the said lands be paid out of the sale price.,

7. That the defendant, his servants or agents ars restrained
from obstructing, interfering with or molesting. the
Applicant; her servants, agents and invitees, as well as
prosp:ctive purchasers, in the entering and viewing of

both premises; the subject of this actica.

¢, Liberty to apply.
10. That thic order be stayed until the lst day of March 1993.
11. Costs to the Plaintiff to be agreed cr taxed.”

On the 21st March 1995, a summons headed “SU*MCNS TO VARY ORDER"

was filed on behalf of the Husband/Uefendant. 1t sought to vary the
above order made by Courtenay Orr J, on the 28th January, 1993. This
summons was set for hearing on the 4th May, 1895 but was adjourned. It

was re-issued for hearing om the 3rd July, 1995 but Theobalds J., adjourned
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it sine die and for a date to be fixed in comsultarcion with the EKegistrar,
The matter was set for hearing on the 24th July, hut finally heard by

me on the Z2&th July.

The summcns to vary the order of Courtcnay Oixr J. (supra) seeks

to include an additiomal paragraph which reads =2: follows:

2. That the defendant be given the opportunity of
acquiring the applicant's one half chare in premsies
12A Farringdou Crescent and Kitson Town, tt. Catherine
upon: the sauwe (erme as any prospective purchaser before
the signing by the Registrar of any agre~ment for sale,

instruwent of transfer or other relevant: document.”

Evidence has further disclosed that :the property at Farriugdon
Drive, St. Andrew was sold for Eieven Million Dolliars to a third party
since the husband was uazble to complete an Agreement for tale 1o respect
of his wife's share in the properties. A sale agreemsnt had been duly
exccuted by the purchaser and Fegistrar of the Supreme Court aud iinally
an Iustrument of Transfer wac executed on behaif of the nusbaund/Defendant
by the Registrar of the Suprems Court which was veturred i¥o iLhe Applicant’s
Attorneys at Law by letter dated {th July, 1995. &t the hearing of the
gurmrons to vary, Mr. Dowding undertook not to register fthe rranster at
thie Registrar of Titles Office until a decislon war arrived at on thic

SCHmONS .

AFFIDAVIT EVIDENCE

The deferdant/husbané filed an affidavir swo:in ¢ on the 1dth
May, 1994 which he has relied upon in support ni hie upplication. Yhe
relevant paragraphs ave:
"3, That on tie Z&6ih Janvary, 1993 this kononrrable Court
made an oider in terms of a Summons Illed by the

Applicant herein.

4, Tkat since that time I have exprousec my intentiono
of acquiring the Applicant’s one hali suaze of premises
12A Farvingdoi brive (sic) ¥ingotou ¢ in the parish of

S8aint Andrew,
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That I have requested of the Applicant through her
Attorneys at Law, an Agreement for S5ale im order that
I might pay a deposit and conclude arvangements for a

mortgage in order to complete the purchase.

That the first such request was made by letier of the
23rd February, 1993, I again requested z copy of an
Agreement for Sale, and I exhibit herewith uwarked AS1

a copy of that letter.

That subsequently by letter of the 7uncé April 19983, I again
requested a copy of an Agreement for Gale; and I exhibit

herewith marked "AS 2" a copy of that letter.

That several requests have been made siuce then, but none
has been acceded to until 18th March, 1924 and 1 exhibit

herewith marked "AS 3" a copy of that letter.

That during the period the value has escalated from 4.5
million dollars to 11.6 million dollars.

That through ro fault of my own I zia being called upon
to pay one half of the additional amocurt tc purchase

the Applicant’s share in the premisec,

That over the period since Feburary, 19933 prospective
purchasers have been coming tc my bhome ceeking to inspect
the premises at times inconvenient ¢c me, and disrupuive
¥ ny dowmestic schedule,

That. as a consequence of the foregoing, I respectfully
pray that this Bonourable Court will vary the order

made herein om the 28th January, 1993.7

The relevant paragraphs of the Affidavit of Car}) Uowding, filed

in respomse to this application and sworn to on the 3Gth June; 1995 are

as follows:

"4“

That from the outset of this Firm's involvement with

this matter, the applicant had indicated thsat she
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had no interest in and offered her share in, the
Farringdon Drive premises to the defendant. 1 attach
heretc copy letter to Adrian Shirley dated l4th January,
1987 marked "'CD 1%.
That the defendant, through his Attorney at Law indicated
is wiliingness to purchase the applicant’s share in the
premises. I attach hereto the copy of letter to Mrs.
Blondel 3hirley dated February 25, 1387 marked "Cp 2"
That the defendant once again Indicated his willingness
to purchase the applicant’s interest in both properties,
shortly after judgment was delivered in the Originating
Summons. As on previous occasions the defendant did
nothing towards concluding the purchace. 1 attach hereto
copy of letter dated Uctober 2, 1927 marked "Cu 3". as
a consequence of the defendant’s vazcilation, I listed
the property with several Real Estate Dealers. I also
obtained a valuation for both the Farringdon Drive
premises and lands at Emlie, St. Catherine and sent it
along to the defendant®s Attorney at Law, I attach
ue.eto copy letters dated 1l8th Aupust, 1992 and Septemler
22, 1993 ¥Ch 4",
That the defendant again changed his winci about purchasing
the zpplicant’s share in the Farrinjdon irive and Emlie
Gt, Catherine prcperties, as evidenzed jn letter dated
1st July, 1992 a copy of which is atiached and marked
"CD 5", Meanwhile I continued te reczivzs offers from
interested persons which I sent along to the defendant’s
Attorneys at Law. I attach hereto letters dated 5th
October, 1252 aud 11 September, 19%2 marked “CD 5" and
offer to purchase dated 2nd November, 19%2 marked "CD 7%.
That by letter dated 23rd February, 1593 the defendant

through his Attorney at Law made an offer to purchase
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the applicant'c share in Farringdon Drive for $2,550.000.00.
This was an unrealistic gesture as:
a, llessrs D. C. Tavares & Finson had submitted an
offer to purchase the premisec for $5,600.0060,00

or 2nd HNovember, 1992 with cowmplation in 90 days
of which the Defendant was aware, and

b. The offer by the defendaut was lower by $550.00C.0C
and completion set for 12U days.

I wrote te the defendant's Attorney at Law pointing out
the unacceptable nature of the offer, and attach copy of
letters dated 23rd February, 1997 and Marci. 3, 1993
marked “CD &°.

That I continue to receive offerc to purchase the premises
and increasingly higher amounts. In late October 1993

my client instructed me to prepare an Agreement for Sale
which was signed by a prospective purchaser and a

deposit paid. I sent the sale agreement to the Defendant'’s
Attorney at Law on 9th Novewber, 1993 inviting the defendant
to execute the Agreement; he declimed. 3By letter dated
November 23; 1993 indicated he once again wished to
purchase the Applicant's share, I attach hereto copies

of letters dated 9th November and 23rd lovember, 1993
mztked ¥CD 9%,

Thet at a meeting with the Defendant’s Attormey at Law

in February. 1994 I pointed out that wy client was
couvinced that the defendant could nct, or would not
purchase the ome half share im boih properties, and as

& consequence the Applicant had instructed me to seil

to any interested third party. The Defendant’s Attorney
at Law advised that the defendant was yeady and able

to conclude the purchase. Letter dated larch 1, 1394

I sent copy valuaticn and Agreement for Sale to the
Defendant’s Attorney at Law whereby the applicant

agreed to sell her interest in Farringdon Drive. A

reminder vas sent on 5th April; 1994, I attach copies
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hereto marked “CD 13" copies of letteis dated 25th iay,

1994 and valuation report dated May 19%4.,

14, That in a telephone conversation with Mr. W.A. Pearscn
the Defendant®s Attorney at Law; I was assured by
Mr. Pearson that the defendant was ready to sign the
Agreement for Sale., I agreed to allow the defendant
additional time to sign the Agreement. I attach copy
letter dated 9th August, 1994 marked “CD 14", The
defendant again failed to live up to his word resulting
in my letter fo his Attorney at Law dated 26th September
1594, a copy of which is attached heratc marked "CD 15%.

15, That in or abcut the month of March 1995 I received an
offer from Millsborough Developers Limlted of 20
Constant Spring Road, Xingsten 1C, for $11,000,000.00.
I spoke with mv client, the applicant, on the telephone
and she imstructed me she would accept the offer and I
should prepare the necessary Agreement for Sale. This
was done. I attach hereto marked "CD 16" copy of
Agreement for Sale duly stamped and dated 8th June 1995,
The purchaser has paid the full purchase price and half
cost transfer, and has signed the Instrumeni of Transfer
which has been sent to the Registrar of the Supreme Court
for execution by her.

se0 88

Wo Affidavit was fiied in response to Mr. uUowding's Atfidavit

referred to above.

SUBMISSIORS

Mr. Pearson submitted that notwithstanding that the sale agreement
and instrument of transfer have been signed by the purchaser and Registrar
of the Supreme Court, the Court should in the interest of justice and
pursuant to sections 270 and 677 respectively of tha (ivil Procedure

Code, vary the order sought by the defendant/husband.
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Mr. Pearson argued that the defendant was not notified of the
intended sale to this third party and that it would have been unjust
to have the registered proprieior and co-owiier in posseccion have his
interest in the very preuises parted with, withou® actual notice to him,.
He contended that the order of the 28th Janaury, 19232 appointed the Registrar
cf the Supreme Court, Attorney for the defeundant in respeci of all things
to be done in relation to the premises at Farrinedon Drive and Emlie
in St. Catherine., Further he says, this would cast an onus upou the
Registrar to ensure that the defendant as principal Jc made aware of
the signing of an agreement of sale or instrumeut of trapsfer on his

behalf.

Mr. Pearson alsc submitted that the order of the 28th January,
1993 was not an order for the sale of realty and that there was no order
for the sale of realty in this case. From hic point of view, the above
order, upon its proper construction was one for ihe Registrar of the
Supreme Court to act ae the defendant's Attorncy/Agent. He further
submitted that if the defendant declared his own iutention to purchsse
the wife's share, the properiy must first be cffered toc him and if he
refuses to purchase, then and only then an agreemeut could be concluded
with a third party. Mr. Fzarson contended therefore that since this
procedure was not inliowed the Court would be entitled to treat the
Registrar's signing the abovementioned documents as void if not voidable.
On the other hand,; so argues Fr. Pearson, "If the defendant is to buy,
the defendant hiwseif would be competent to execuic an sgreemeut for
sale from himself as part owner to himself as purchiaser and the role
of the Registrar would be redundant. The role c¢f the Registrar in
this order only takes effect if the defendant refuses toc sign."

Mr. Pearson further submitted that. if in Mawch 1934 the value
of the property at Farringden Drive was fixed at $11.6};, then an agreement
in June 1995 to sell for $11M was at a price balow the March valuatien
and would not be in accordance with the valuation. It was further contended

by him that if the $11M was accepted as the sale price in 1995, then
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the 1994 valuation supports the defendant's conterntion that a valuation

of $11.6M in March 1994 was excessive.

He finally submitted that if the order of the 28th January 1993;
vefers tc Farringdon Drive and the premises is in fact Farringdoa Crescent,

that order would be defective.

In the circumstances, it was Mr. Pearson‘s view that the Court
was entitled to vary the order of the 28th January, 1933 in the interest
of justice. He argued that in the altermative or iu conjunction with
the order socught, the Ccurt should set aside the Registrar signing of
the Agreement for Sale and Instrument of Transfer zs they are not within

the intendment of the order, it not being an order for sale.

In response, Mr. Steer submitted that the order of Reckord J.
had dealt with the determination of the interest of the parties but because
the defendant made no meaningful offer to purchase his wife's share the
matter had to be brought back to the Court for directioms on how to
proceed, hence the order of the 28th Jznuary, 1792. Hhe contends that
the defendant cannot now say that he was not aware that the latter crder
was one for the sale of the premises even though no divection was given

for the defendsa.ar to purchase his wife's share.

It w28 {usticr contended by Mr. Steer that the Affidavit sworn
to by Mr. Dowding In response to the Defendant's anfidavit was served
on the defendant’s Attorneys on the 3rd July, 1995 and that this affidavit
was served prior ru the execution of the Transfer by the Registrar. He
thus argued that if the defendant was serious about purchasing the wife's
interest he could have made his application and fcrwarded his cheque,
but he had never put himcelf in a position to purchase her share. e
argued that the Court should not exercise its discretion in favour of

the defendant as it was simply a delay tactic on hi3 part.

He submitted that there was no duty on the part of the Court
to offer the premises for sale to the defendant at any point and there

was no order for him to be given a first option to purchase. He contended
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that section 16 of the Married Women's Act called for a determination
of the respective interests of the parties in the propczty but the
section does not empower the Court to say to whom any item of property
is to be given. He referred tc Rayden on Divorce 15th Edition, page
1125 para. 8 under the hLeading "Determination cf rights between hueband
and wife" where it is tested:

"“"The question for the Court is whose is this

and to whom it shall be given."

Mr, Steer finally submitted that the Court cannot give the defendant
the first option other than by consent of the parties. Turther, that
since the property was offered to him on more then onc occasion, he ought

not to be given the first option to purchase.

FINDINGS

One of the issues and perhaps the most important one for determi-
nation is whether or not there had been an order for thc sale of
properties at 12A Farringdon Drive, St. Andrew aud at Emlie in the parish

of St, Catherine.

Putting it, I hope quite rightly, the wife/applicaat by her
Originating Summons sought a declaration of the paries’ interests in
the afores-id piopocties. The Court had declared that the parties held
equal shares in thie properties and although Mrs. Shiriey did not seek
an express order for the sale of these propertiazs, by virtuc of the Court's
declaration thr parcies were now in my view, holding their interests
as tenants in com.cn. A8 tenauts in common, there is every likelihood
that she could have solé her share in the propertics, but could she sell
the whole to a third party without the consent of her co-~tenant?
Undoubtedly, this could not have taken place without both parties con-

senting or the Court ordering a sale to take placc.

The evidence also revealed that at a time of £iling the
Criginating Summons, the parties marriage had already been dissolved

on the 22nd November, 1520,
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There is a provision in the Married Women's Property Act for the
Court to declare the interest the parties hold in real property and the
Court is also given to power to order the sale of such property. See
Sections 16 and 17 respectively of the Married Women‘s Property Act.

Section 16 states inter aliia:

"16. In any question between husband snd wife as to

the title to or possession of propert;, either party
«eoe. may apply by summons or otherwise in a summary
way to a Judge of the Supreme Court ..,.znd the judge...
may make such order with respect tc the property in
dispute; ard as to costs of and consequent on the
application, as he thinks fit..."

Section 17 which is an extension of section 16; provides at subsection 7:
"7. For the avoidance of doubt it is nereby declared
that any power conferred by section i6 to make orders
with respect to any property includes power to order
a sale of the property.”

Where the Court orders the sale of realty Rulc 17¢ of the "Supreme Court
General Rules and Ordere” states as follows:

“"A11l Sales, whether of real or personal property, directed
by the Chancery or the Incumbered Estates bivision of the
Court, shall take place before the Registrar as heretofore,
and under his orders and superintendence, subject to the
direction of the Court."
This provisi.a shcws very clearly in my view, that the Registrar of the
Supreme Couurt must act in accordance with directions of the Court. A
Fortiori, The Registczr cannct pass title or decal with any interest in

realty unless iLhare is an order for the sale of such realty.

In the instant cas>, Reckord J. had only declared the parties'
interest in the properties with a furthcer order that the properties be
valued. But, as I have stated earller, even though ther: was no express
order for the sale of the properties the parties knew what were their
respective shares and rights in the properties. Accordingly, Exhibit “CD 8",
letter dated November 23, 1993 from Mr. Pearson and referred to at para-

graph 10 of Mr. Dowding‘s affidavit states inter alia:

"It is my understanding of the Crdex madec in suit

1991/E26% by Reckord J. that a valuatior bc done
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of premises at Kitson Town and Farriagdou vrive and
for either party to purchase the other party's share."

How does one comstrue the order of Courtenay Orr J.7 It is my
considered view that this order is ancillary to the order of Reckord J.

It is important that I repeat this order. It states ac follows:

"]1. That the defendant do give access to prospective purchasers

to enter, inspect and view whether by themselves or with
agents, premises situate at Farringdon Drive, St. Andrew

and Emlie, St. Catherine.

24 That the BRegistrar of the Supreme Court iz empowered to

accept on behalf of the Defendant the hiphest offer from

prospective purchasers for both premises abovementioned.

3. That the Registrar of the Supreme Court is empowered to

execute on behalf of the Defendant, any Agreement for sale,

Instrument of Transfer and any other relevant document

necessary to effect sale and transfexr of the aforementioned

lands.

4, That the Registrar of the Supreme Court is empowered to
agree all accounting of monies, and to agree the net sums

pavahl-s to the defendant.

5. That the Kegistrar of the Suprem: Court is empuwered to

agree all coumissions, fees and other cutgoings involved

in toe advertising, valuation and cale of the abovementioned

lands and to act as the Defendant‘'s Attcxney in all matters

pertaining to the said lands.

6. That ali costs of and incidental to thig, as well as all

costs incidental to necessitate the sale and transfer of

the said lands be paid out of the sale price.” [Emphasis

supplied].

Upon a proper comstruction of the above order it would be reasonable in
my view to conclude that the learned trial judge hed ordered the sale of

these properties and had given directioms concerning their sale. I therefore
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disagree with the submissions raised by Mr. Pearson that there was no order

for the sale of realty.

The position as it stands now is that the property at 12A
Farringdon Drive has been sold. The purchasers have not intervened in the
matter before me and neither is there any allegatici in relation to the
propriety or otherwise of that sale. Mr. Pearson is acking this Court however,
to set aside the Registrar’s signing of the Agreement for Sale and Instrument
of Transfer. It was his contention that the Registrar of the Supreme Court,
being the Attornmey for the defendant as stipulated by the abovementioned
order, ought to have advised him of the events prior tc signing on his behalf.
It is somehow startling however that Mr, Pearscn has made thic submission
as letter Exhibit "CD 14" dated August 9th, 1994 and referred to in paragraph
14 of Mr. Dowding's affidavit seems to refute this contention. This letter

states inter alia:

"We refer tc our letter of the 9th June 1994 and to a
subsequent telephone conference Dowding/Pearson on the 18th
August 1994. We have a firm purchaser for premises at
Farringdon Drive and we are ready to proceed to the Registrar
of the Supreme Court for him to sign the Agreement for Sale
and Tiat.sfer on behalf of Adrian Shirley, in keeping with the

order ot tue Court dated 28th January, 1953,

Your Mv. Pearson has irndicated that Mr. Shirley is now
preparead ito sign and return the Agreemanc for Sale previously
sent to you together with the relevant deposit and we invite
you to let us have these documents in hand no later than
close of business on 10th August 1594 failing which we will
proceed to the Registrar of the Supreme Tourt wiihout further
reference to yoUcoocos'

The above letter was never contraverted by the defendant/husband. I there~

fore hold that there is no merit in this submission. furthermore, there
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is no affidavit evidence before me alleging any impropisty regarding the
sale. On the face of it theretgo¥e, the purchasers appear to be bona £fide
purchasers for value. The phrase "Omina praesumuntur legitime facta donec
probetur in contrarium” (i.e. “All thinge are presumed to have been

legitimately done, until the contrary is proved") is cquite appropriate.

But what of the conduct of the parties? The evidence has clearly
revealed that Mrs. Shirley was prepared from the very outset, that is, before
the filing of the Originating fummons and certainly lmmeciately after the
order was made by Reckord J., to dispose of her interest in the properties.
The husband was prepared to buy, hence there was continucus dialogue between
the parties and their Attorneys and time slipped away. <The evidence has
further revealed that he has been given ample opportunity to purchase his
wife's share in the properties. Be had offered to purchase her share in
Farringdon Drive, by letter dated 23rd February, 1993, for a sum of
$2,550,000.00., This offer was regarded as an " uurealistic gesture" since
there were offers in Hovember 1992 by third parties amornting to $5,600,000.
Time continued to slip away and by mid 1994, the valuation of the said

property stood between $7,5000,000.00 to $11,600,000.00.

The defendant complained that during the period of discussions
the value cf th2 prerises had escalated from 4.5 miilioa dollars to
11.6 miilicn lollars and through nc fault of his he it being called upon
to pay one half of the additional amount to purchare his wife's share. But

the evidence has revealea the following sequence of events:

A. Pxhilit "CD 10", letter dated lst March 1994 sent to

defendant's Attorneys; states inter alia:

"Reference is made to a conference at 33 I'uke Street
or. the 28th February which was attended by Mr. Gordom
Steer, Mr. Anthony Pearson and the writer. We wish

to confirm that the following was agreed:

1. Dowding is to obtain from C.D. Alexander Co. Realty Ltd.
a review of valuation done on premises 12A Farringdon
Drive. The review to be dcne as at 28th February, 1994,
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3 Upon receipt of the updated valuation, Dowding will
prepare an Agreement for Sale whereby HMrs. Shirley

will sell her interest im Farringdon Drive to Mr. Shirley,
the consideration being one half of ihe value as at the
28th February, 1924, The Agreement for Sale shall have
the usual terms and conditions, all costs to register
transfer to be equally shared, complietion set for
ninety(90) days, letter of commitiment to be presented
within forty-five(45) days, time to be of the essence

of the contract.”

B. Exhibit "CD 12%, letter dated 18th March, 1994 to the
defendant's Attorneys forwarded a copy vi the letter
quoting the present valuation by C.Ii. ilexander and
Sale Agreeuwent requesting My. Shirley te sign the

Agreement promptly and return same with the deposit.

C. Exhibit “CD 12%, another letter sent tc the defendant’s
Attorneys referred to the letter of the 18rh March 1994

and was asking for a response within seven (7) days.

D. Exhibit "CD 13%, letter dated Sth Jume, 19%4 which
was sent to the defendant's Attorneyc states inter
alia:

"We again invite your client to sign the Agreements for Sale
sent to you under cover of our letter dated 18th March 1994
and to return the signed Agreement no later than 20th June
1994, 1If your client fails to take up the offer. we have
others for more money which will proceed to treat with
inrwedratsly. ™

E. Exhibit "CD 14", letter dated 9th August 1994 and addressed
t2 the Deferndant's Attcrneys states .atar siia-
"We :rfer "o cur letter of the 9th Jume. (%%%.0cvnave

Your Mt Pearson has indicated that Mr. Shirley is now prepared

to sign and return Agreecment for Sale previuvusly seunt to vou
together with the relevant deposit and we uvite you to let us

have these documeniz in hand no later then the close of business..®

¥Finally, exhibit "CD 15%, letter dated 20th September, 1984 which was

sent to the defendant’s Attorneys states inter alila.

"As you are awzre we had intended tc deal wiil the sale of
premises Farringdon Drive strictly in accoruaguce with the
order of the Cupreme TCourt. After discussiorns with your
Mr. Pearson, the writer agreed to forgo offerc made Ly
interected partiez and iInstead to prepare an Agreement

for Sale in favour of Mr. Adrain Shirley. This Agreement
forSale has beea cent some time ago and at the time of
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writing, we are advised that Mr. Shirley lizc neither signed
the agreement for Sale nor has he paid in a depcsit to your
office this despite written- nd oral remindere to your office
on an almost daily basis....”

These letters have not bcen comntraverted and they tell cuite vividly what

had transpired over the months culminating with the zale of Farringdon to

some one cther than the defendant.

I do agree with Mr. Steer‘s position that the question for deter-
mination by the Court under section 16 of the Married Wowen's Property Act
is, "Whose is this property” and not te whom shail it be given. But, it
is my considered view that where there is an order for the sale of realty
in matrimonial proceedings and one of the parties is reziding in the matri-
monial home at the ime of the prcceedings before the Couri. he or she should

be given the opportunity to purchase.

There has beeu considerable delay since further directions were
sought and obtained on *he 28th January 1993, and the value of the realty
has escalated. BPBut it is cowmon knowledge in Jamaica today that the price
of realty is spiralling and with the delays evidenced above, one wonders
whether or not Mr. Shirley has cerious intentions to purchase these
properties. The evidence further shows where he haé been given several
chances to purzhsase to the extent where potential purchasers were bypassed
in order tc¢ iaciliiate him. He was given extra time to ccmplete but he
failed to live up to his words, I hold the view therefore that he is far
from being sericus about cencluding z sale. In light of this conduct, and
having regard -o “he 3sale which taken place to this third party, I am of
the view that I should not exercise my discretiou in hic favour and his

application tc vary the order ought to be dismissed.

It is thereforc ordexrad that the summens %o vary be dismissed

with costs to the wife/applicant to be taxed if not apreed.

There shall be liberty to apply.



