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JN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN EQUITY 

SUIT E. 269/91 

BETWEEN 

A N D 

BLONDELL SHIRLEY 

ADRl.C\N SHIRLEY 

APPLICANT 

DEFENDANT 

MRa A, PEARSON INSTRUCTED BY PLAYFAIR JUNO;< PEAHSON FOR DEFENDANT 

MRa GORDON STEER AND MRa Cf.RL DOWDING INSTRUCTED BY Kt<ilGHT 
PICKERSGILL DOWDING M~D Sii/l1UELS FOR PLAINTIFF, 

IH CHAMBERS 

SUMMONS TO VARY ORDER 

HE/-\RD: JUL y 26, 1995, SEPTEMUER 27 I 1995 

HARRISON J. AG. 

This matter concerns an app1ication to vary an Order relating 

to the di.vision of matrimonial property, made by this Honourable Court on 

the 28th January, 1993. I bad reserved judgment on the. 26th July, 1995 

as it was my considered. view that important issues had arisen for further 

deliberation. It was not possible for me to have delivered judgment before 

th2 Term ended, so, I apologise for the delay and now seek to fulfil my 

promises. 

TL. ord~r t:C> appreciate the sitaution fully it seems to me that 

I should begi.-i by set~ing out the events leading up to this applicaiton. 

On the 20th August 5 1991 Blonde! Shirley, the. defendant's wife. 

filed an ~rd.~iuc..ti.nh Swm!l9ns under the provisions of the Marri~d Women's 

Property act se=-ak:L.zg inter .:ilia, a declaration as t:o their interests in 

respect of certain properties including 12 Farringdon Prive> St. Andrew 

the matrimcnial home, and Emile in St. Catherine. The orders sought. on 

this summons read as follows: 

"l. What is the respective interest of .t:h6 App1i.cant and 

.lleiendant in the abovementioned properties and furniture 

and equipmenta 



-· 2 -

2. That the Defendant should take no stepo by sale assign

ment to have (sic) in the said propertie~ and furniture, 

fixtures and equipment or do any act whatever to create 

any right title or interest therein. 

3. An order that a Report on and valuat:ion of the premises 

to be taken or alternatively that e valuation agr~ed upon 

by the applicant and the defendant be taken. 

4. AND GENERALLY for a still (sic) further order that the 

defendant be restrainea from actir.::, with regard to the 

said properties t:o the prejudice ot d:~ Applicant. 

5. Such costs as are incidental to the proceedings.ii 

The Originating Summons came on for hearing before Reckord J, who, 

011 the 18th June, 1992 delivered judgment. He decla:::ed inter alia, that 

the respective interests at 1.2 Farringdon Grescent 9 St. Andrew~ and premises 

at Friendship, St. Catherine, were held by the parties in half-share 

each. It was further ordered that if a valuation of the~ shculd be done 

by a valuator agreed upon by the parties. 

There seemed to have been further dispute between the parties 

regarding thesr properties so, on the 20th Novembe:- 19S2r Blcndel Shirley 

filed a sum ·1c.ns h.:a i~d 11~1mm1ons to Proceed undet: . !"}.}"_~_!_for Determination 

of Property Dispute Between Husband and Wife. ev 011 the .I Uth January~ 

1992 1• this summon~ came Ou for hearing before Con.cte.uay Orr J p who made 

the followin~ ord.2r: 

11 1. That the defendant do give access to prCOF~ctive purchasers 

to ~nterp inspect and view whether ·o:;c !:heuisalves or with 

agents, premiseo situate at Farringdon Drivep St. Andrew 

and Emliep St. Cath~rine. 

2. That the Registrar of the Supreme Court is empowered to 

accept on behalf of the Defendant the hi13h('\st of fer from 

prospective pu:tchasers for both prem:i . .;e~ a.hove.mentioned. 
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3. That the Registrar of the Supreme Court is empowered 

to execute or. behalf of the Defendant, any Agreement for 

Sale, Instrument of Transfer and a11y other relevant 

document necessary to effect sale and transfer of the 

aforementioned lands. 

4. That the Registrar of the Supreme Court is empowered to 

agree all accounting of monies, and to agree che net sums 

payable to the Defendant. 

5. That the Registrar of the Supreme Court i~ empowered to 

agree all commiss ions, fees and other outgoings involved 

in the advertisingp valuation and sale of the abovementioned 

lands and to act as the Defendantvs Attorney in all matters 

pertaining to the said lands. 

6. That all costs of and incidental to this» as well as all 

costs incideutal to necessitate the 2ale and transfer of 

the said lands be paid out of the sale price. 

7. That the defendant, his servants or agents are restrained 

from obstructing, interfering with or molesting, the 

Appl.leant~ her servants, agents and ilwit~es, as well as 

{-.L·osp ::ctfve purchasers, in the entering and viewing of 

e both premisess the subject of this acticn. 

(\ 
~. Libertf to apply. 

10. That thic order be stayed until thf.; 1st day of March 1993. 

11. Costs to the Plaintiff to be agreed or taxed. i :· 

On the 2lat March 1995s a summons headed nsrn:MON~ TO VAf'..'f. ORDERn 

was filed on behalf of the Husband/Defendant. lt sought to vary the 

above order made by Courtenay Orr J, on the 28th Januery~ 1993. This 

summons was set for hearing on the 4th May, 1995 but was adjourned. It 

was re-issued for hearing on the 3rd July; 1995 but '!'hc;:obalds J. s adjourned 
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it sine die and for a date to be fixed in cousultacion with the Registrar. 

The matter was set for hearing on the 24th July~ but fina1.ly heard by 

me ou. the 26th July. 

The summons to va:ty the order of Courtenay Orr J. (supra) seek~ 

to include an additional p.arat,:taph W'hich read8 er.. tollowr. ~ 

"12. That the d"'fendant be given th€. opportunity of 

acquiring tbe appl j_cant vs one half LJhare il:i premi:des 

12A Farri11gdo11 Cresi:ent and Kitsch Town~ :.t. Cath!;:rinc 

upon the sa:a,e terrus as any pros pee tive purchaBer be.i:ore 

the signing by the Regii:;trar of any ai_::re.-.me11.t for sale, 

instrument of transfer or other relevont document.,, 

ividence haG further disclosed that the prcv!rty at Farrhtgdon 

Drive~ S_t. Andrew was sold for Eleven Million Dollm.:·a to a third. party 

since the husba11d was UWlble to complete an Agreement for f.;;.le i11 respect 

of his wife's share in the p:t operties. A sale ai:;ree;~.:mt had been duly 

executed by the purchaser and Registrar of the St:~tmne Court a!!d finally 

a!1 Instrument of Transfer wac executed or1 behalf o.i: the !:msb.:wd/Defendaut 

by the Registrar of the Supremi:: Court which wns returr."'d. to Lhe Applicantvs 

Attorneys at Law by letter dated Gth July 9 1995. f·t ;.:·1.e henring of the 

summons to varj", Mr. Dowding undertook not to .ceg:Lst•~r th£~ t.ranoter at 

thr: Registrar of 'i:ttles Office until a decision w;:11.:: arrived at on ddc 

OUlli!!i.Ons. 

AFFIDAVIT E1JID~C!'.: 

The defer-1ant/hucbanc'i filed au affidav:i.t i:;wo:rn .:1,, on the lath 

l'1ay ~ 1994 which he has relied upon fa supporL o.i: hie ~pplication. 'rhe 

:relevant paragraphz a:i.-:e~ 

113. That on tiie 28th January. 1993 thi::: honoHrable Court 

made an Ol.'der 5.n terms of a 3u!lJi!'_ons tlleci by the 

Applicant herein, 

4. 'l'l:!at since that time I have exprc~,:Jt:C. ruy ::tr.tent.ion::; 

of acquiring the Applicant' c one hal.I. 3i1.a.re of premisec 

12A Farrint;(ion i.lrh:e (sic) "t(iugotou (. ii... the parfah of 

Saint Andrew. 
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S. That I have requested of the Applicant through her 

Attorneys at Law, an Agreement fer Sale in order that 

I might pay a deposit and conclude a:n:·angements for a 

mortgage in or~er to complete the purchase. 

6. That tb.e first such request was made by let t er of the 

23rd February~ 1993 5 I again requested a copy of an 

Agreement for Sale, and I exhibit herewith iuarked ASl 

a copy of that letter. 

7. That subsequently by letter of the ?ui. April 1993$ I again 

requested a copy of an Agreement for Gola, and I exhibit 

herewith marked ''AS 211 a copy of that letter. 

8. That several requests have been ma.de · si11ce thep, but none 

has been acceded to until 18th March~ 1994 and 1 exhibit 

herewith marked ''AS 311 a copy of that letter. 

9. That during the period the value has eocaleted from 4.5 

million dollars to 11.6 milliou dollars. 

10. That through no fault of my own I ~m being called upon 

to pay one half of the additional amount to purchase 

the Applicant~s share in the premises. 

11. Th~t over the period since Feburary_ 1993 prospective 

purchasers have been coming tc my home ::;eeking to inspect 

the ptami5es at times inconvenient tc me» and disrupt:ive 

~f oy d)mestic schedule. 

l2o That as a consequence of the foregoing» I respectfull}' 

pray that this Honourable Court will vary the order 

made hereir. on the 28th January~ 199J. 1
v 

The relevant paragraphs of the Affidavit of Carl Dowding» filed 

in response to this application and sworn to on the 30th Juner 1995 are 

as follows~ 

"4. That from the outset of this Firm's ir.volvement with 

this matt~r~ the applicant had indicated that she 
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had no interest in and offered her sha1·e :l.n, the 

Farringdon Drive premises to the defendant. I attach 

hereto copy letter to Adrian Shirley dated 14th January, 

1987 marked 11 CD 1°'. 

5. That the defendant, through his Attorney at Law indicated 

his willingness to purchase the applicant 1
:J share in the 

premises. I attach hereto the copy cf letter to Mrs. 

Blondel 3hirley dated February 2SJ 15'87 merked "CD 2" 

40•0•••0 

7. That the defendant once again indicat ed his willingness 

to purchase the applicant's interest i:. both properties, 

shortly after judgment was delivered in the Originating 

Summons. As on previous occasions the defendant did 

nothing towards concluding the purchaBe. I attach hereto 

copy of lette:r dated Occober 2~ J99? marked. "C:U 319
• As 

a conseque11ce of the defendant's vascila.tion~ I listed 

the property with several Real Estate Dealers. I also 

obtained a valuation for both the Farringdon Drive 

premises aud lands at Emlie, St. c~therine and sent it 

along to the defendant"s Attorney at Law, I attach 

i".e·.eco copy letters dated 18th Aueust~ 1992 and September 

22, 1993 11CD l•a. 

8. That the defendant again changed his wim'i about purchasing 

the rc"!'plicant vs share in the Fa.rri-:!t<l.on ;Jrive and Ernlic 

C::t. CP.therine properties, as evide11::.:.cd in letter dated 

1st Julyp 1992 a copy of which is at;..a-;hed an.d marked 

"CD 5". Meanwhile I continued to rec~ivB offers from 

interested persons which I sent along co the defendant's 

Attorneys at Law. I attach hereto letters dated 5th 

Octoberp 1992 and 11 September, 1992 marked ncD 6" and 

offer to pm·chase dated 2nd November~ 1S·Sl2 marked 11 CD 7vr. 

9. That by lette7. dated 23rd Februaryp 1993 the defendant 

through his Attorney at Law made an of f~r to purchase 
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the applicantvc share in Farringdon Drive for $2,550.000.00. 

This was an unrealistic gesture as ~ 

a. Messrs D. C. Tavares & Finson had submitted an 
offer to purchase the prerr.iS""C for $5, 600. 000. 00 
or: 2nd lfovember, 1992 with cmnpl.:- tion in 90 days 
of which the Defendant was aware, and 

b. The offer by the defendat1t w&s lower by $550.000.00 
and completion set for 12U days. 

I wrote t o th~ defendant~ s Attorney at La'i1 pointing out 

the unacc~ptable nature of the offer~ a~d ~ttach copy of 

letters dnted 23rd February, 199.} and Hard. 3.. 1993 

marked ncD a~;" 

10. That I continue to receive offers to purchase the premises 

and increasingly higher amounts. In late October 1993 

e my client instt'ucted roe to prepare an Agreement for Sale 

which was signed by a prospective purchaser and a 

deposit paid. I sent the sale agreement to the Defendant's 

Attorney at Law on 9th Noveruber, 1993 invitine the defendant 

to execute the Agreement, he decl:t.ned. By letter dated 

November 23, 1993 indicated he once again wished to 

purchase the Applicant's share~ I attach hereto copieo 

of letters dated 9th November and 23rd November; 1993 

1Ill: -rkP.d ncD 9c•. 

l i. 'l'he.t at a meeting with the Defendant is l~ttorney at Law 

in February ~ 1994 I pointed out that my cl:Lent was 

~uuvjnced that the defendant could net, or would not 

purchase the one half share in both prop<?rt:tes» and as 

a. consequence the Applicant had instz·ucted me to sell 

to any interested third party. The Dc:'.:endant's Attorney 

at Law advised thci.t the defendant was ·ready and able 

to conclude the purchase. Letter dated lfarch 1, 1994 

I sent copy valuation and Agreement f0r Sale to the 

Defendant ' s Attorney at Law whereby the applicant 

agreed to sell her interest in Farringdon Drive. A 

reminder ~:as sent on 5th April, 19%,, I attach copies 

-~~er·~ ~.:to..._. - --
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hereto marked G•cn 1311 copies of lette:rn dated 2.'.>th Hay» 

1994 and valuation report dated !>lay 19%0 

14. That in a telephone conversation with ~r" W.A. Pearson 

the Defen<lant~s Attorney at Law, I was assured by 

Mr. Pearsou that the defendant was ready to sign the 

Agreement for Sale. I agreed to allo-vr the defendant 

additional time to sign the Agreement. I atta r:h copy 

letter dated 9th August, 1994 marked '1CD 1411
• The 

defendant agai~ failed to live up to hie word resulting 

in my letter to his Attorney ~t Law <l~ted 20th September 

1994, a copy of which is attached here.to marked "CD 15". 

15. That in or about the month of ¥.arch 1995 I received an 

offer from Y"'11lsborough Developers Limited of 20 

Constant Spring Road, Kingsr:on lC~ for $11.000,000.00. 

I spoke with my client, the ap~ant, on t~e telephone 

and she instructed me she would accept the offer and I 

should prepare the necessary Agreement for Sale. This 

was done. I attach hereto marked "CD 16n copy of 

Agreement for Sale duly stamped and deteG 8th June 1995. 

i:he purchaser has paid the full ptrr:chase price and half 

cost transfer, and has signed the Iustr\lillent of Transfer 

whii!h has been sent to the RegistrR.c of the Supreme Cot.:.rt 

for execution by her. 

1r 

~o Affidavit ~as filed in rEsponse to Mr.. Dowding's Atfidavit 

referred to above. 

SUBMISSIONS 

Mr. Pearson submitted that notwithstanditl8 that the sale agreement 

and instrument of transfer have been sigr..ed by the purchaser and Registrar 

of the Supreme Court» the Court should in the inte.reat of justice and 

pursuant to sections 2i0 and 677 respecth'ely of t'b '! Civil Procedure 

Code» vary the order sought by the defendant/husband. 
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Mr. Pearson ar5ued that the defendant waG uot notified of the 

intended sale to this third party and that it would have been un3ust 

to have the registered proprie:tor and co-owner in vosses:::ion have his 

interest in the very prelfiises parted with, without i.'.J.(: tual notice to him. 

He contended that the or<ltr of the 28th Janaury) 1993 appoluted th~ Registrar 

of the Supreme Court, Attorney for the defendant iu ~e~p~~t of all things 

to be done in relation to thP- _t>remises at Fsrrin~dr..n Drive and Bmlie 

in St. Catherine. Further he says~ i:hls would cast an onus upo11 the 

Registrar to ensure that the defendant as principal ).::; made awar~ of 

the signing of an agreemer1t of sale or instrumeut of tr.a!lsfer o:n his 

behalf. 

Mr. Pearson also [:;ul;mitted that the order of the J.8th January~ 

1993 was not an order for the sale of re<.llty and that th('.re was no order 

for the s .sle of realty ir. this case. From his poin!- of: view, the above 

order, upon its proper construction was one for ~he Registrar of the 

f;upreme Court to act as the defendant's Attorncy/ilgE:nt. He further 

submitted that if the defendant declared his own iutehtion to purchase 

the wife's share, the property must first be offered to him and if he 

refuses to purchase, then and only then an agreeme11t could Le concluded 

with a third party , Mr. F~arson contended therefore th.at since this 

pr.ocedure w.<:1r. not .i:::lllowed the Court would be entitled to treat the 

Registrar 1 s signing the abovementioned document6 as void if not voidable. 

On the other hat1d, so argues I'.1~r. Pearson 9 "If the defer;<lant :i.s to buy, 

the defendant hl.1Jls£ ."i_f would be competent to ~xecu ;:c an o.g:.t.(:!emeut for 

sale from himself as part owr;.el'. to himself as purr.hazer and the :-ole 

of the Registrar would be r~dundant. The role cf the Regir.trer in 

this order only takes effect if the defendant refuses to sign.h 

Mr. Pearson further submitted that. if iu Mardi 1994 the value 

of the property at Farringdon Drive was fixed at $11.6h~ then an ::tgreemt!nt 

in June 1995 to sell for $11M was at a price below thf' 1'1arch valuation 

and would not be in accordance with the valuat:i.on. It wa.s further contended 

by him that if the $11M \'las accepted as the sale prke in 1995» tnen 
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the 1994 valuation supports the defendant 1 s contentior. that a valuation 

of $11.6M in March 1994 was excessive. 

He finally submitted that if the order of the 28t:h January 1993, 

refers to Farringdon Drive and the premises is in fact Farringdon Crescentp 

that order would be defective. 

In the circumstances~ it was Mr. Pearson's view that the Court 

was entitled to vary the order of the 28th January~ 1993 in the interest 

of justice. He argued that in the alternative or iu conjunction with 

the order sought, the Ccurt should set aside the Registrar signing of 

the Agreement for Sale aun Instrument of Transfer es they are not within 

the intendment of the orderp it not being an order for sale. 

In response, Mr. Steer submitted that the order of RP-ckord J. 

had dealt with the determination of the interest of the parties but because 

the defendant made no meaningful offer to purchase his wifevs share the 

matter had to be brought back to the Court for directions on how to 

proceed, hence the order of the 28th Jsnuary, 1)93. H~ contends that 

the defendant cannot now say that he was not aware that the latter order 

was one for the sale of the premise~ even though no direction was given 

for the defenda.1~ to purchase his wife's share. 

It :·»~s f:u..:t~1~r contended by Mr. Steer that the Affidavit sworn 

to by Mr. Do¥•ding ln rt!spor1se to the Defendant's a t f :l..davit was served 

on the defentiar:t's At:tc..rr.eys on the 3rd July 5 1995 ar.rl that this affidavit 

was served pri.ot 'l'.ll the execution of the Transfer by the Registrar. He 

thus argued that if the defendant was serious about purchacing the wifews 

interest he could have made his application and forwarded his cheque 5 

but he had never put hLn3elf in a position to purchase her share. He 

argued that the Court shocld not exercise its discretion in favour of 

the defendant as it was simply a delay tactic on hia part. 

He submitted that there was no duty on the part of the Court 

to offer the premises for sale to the defendant at any point and there 

was no order for him to be given a first option to purchase. He contended 
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that section 16 of the Married Women's Act called for a determination 

of the respective interests of the parties i.n the propc·.rty but the 

section does not empower the Court to say to whom any item of property 

is to be given. He referred to Rayden on Divorce 15th Edition, page 

1125 para. 8 under the heading "Determination of rights between husband 

and wife" where it is testedg 

"The queation for the Court is whose is this 

and to whom it ohall be given." 

Mr. Steer finally submitted that the Court cannot give tha de.fendant 

the first option other than by consent of the parties.. Further, that 

since the property was offered to him on more than 011c occasion, he ought 

not to be given the first option to purchase. 

FINDINGS 

One of the issues and perhaps the most important one for determi.

nation is whether or not there had been an order for the sal~ of 

properties at 12A Farringdon Drivey St. Andrew and at Emlie in the parish 

of St. Catherine. 

Putting it, I hop~ quite rightly, the wif.e/ appl:Lcant by her 

Originating Summons sought a declaration of the paries' interests in 

the afores·,i.d plvp>h ties. The Court had declared that the parties held 

equal shat'c:.3 in the propert:ies and although Mrs. Shirley did not seek 

an express order :for the salE:. of these properti~s i by virtue of th~ Court's 

declaration th'.'> p:ndes were now in my view, holding their intere:sts 

as tenants in col'll'-,.•m. J,.,e tenants in common, there is every lik~lihood 

that she could have sold her share in the properti~s~ but could she sell 

the whole to a tt.ird party without the consent of her co~tenant? 

Undoubtedly, this could r.ot hav~ taken place without both parties con

senting or the Court ordE:.ring a sale to take place. 

The evidenc~ also rev~aled that at a time of filing the 

Originating Summons, the parti~s marriage had already been dissolved 

on the 22nd November, 19~0. 
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There is a provision in the Married Womenvs Property Act for the 

Court to declare the interest the parties hold in real property and the 

Court is also given to power to order the sale of such property. See 

Sections 16 and 17 respectively of the Yiarried Women ~ s Property Act. 

Section. 16 states inter aliaz 

"16. In any question between husband Dnd wife as to 
the title to or possession of property, either party 

••••• may apply by summons or othe:rwis~ in a summary 
way to a Judge of the Supreme Court •• oand th~ judge ••• 
may make such order with respect to ~he prop~rty in 
dispute, and as to costs of and consequent on the 
application~ as he thinks fit ••• " 

Section 17 which is an extension of section 16~ provides at subsection 7: 

"7. For the avoidance of doubt it is ner eby declared 
that any power conferred by section 16 to make orders 
with respect to any property includes power to order 
a sale of the property." 

Where the Court orders the sale of realty Rule: l7Q of the 11 Supreme Court 
General Rules and Orders" states as follows : 

"All Sales~ whether of real or personal property, directed 

by the Chancery or the Incumbered Estateri Division of the 

Court, shall take place before the RegiBtrar ~s heretofore. 

and under his orders and superintendence~ subject to the 

direction of the Court." 

This provisf.. "1 .;hc,,..s very cl.early in my view~ that th'- Registrar of the 

Supreme Cuurt must act in accordance with directions of the Court. A 

Fortiori, ThP Reg~.st.cc-.r i:annct pass title or deal with any interest in 

realty unless th-:r~ is an order for the sale of such reaJty. 

In th~ inotant cas2. Reckord J. had only ~eclar~d the parties' 

interest in bb.e properties with a further order that the properties be 

valued. But, as I have stated earlier, even though ther~ was no express 

order for the sale of the properties the parties kn~w what were their 

respective shares and rights in the properties. Accordingly. Exhibit "CD 9"P 

letter dated November 23, 1993 from Mr. Pearson aud ref~rred to at para-

graph 10 of Mr. D~wdingvs affidavit states inter alia: 

"It is my understanding of the Orde1 :aad\;! in suit 

1991/E269 by Reckard J. that a valuatio~ be done 

........ . 
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of premises at Kitson Town and Farringdon Drive and 

for either party to purchase the other partyvs share." 

How does one construe the order of Courtenay Orr J.7 It is my 

considered view that this ordt::r is ancillary to the order of Reckard J. 

It is important that I repeat this order. It states ac follows: 

11 1. That the defendant do give access to prospective purchasers 

to enter, inspect and view whether by themselves or with 

agents, premises situate at Farringdon Drive, St. Andrew 

and Em.lie~ St. Catherine. 

2. That the Registrar of the Supreme Court i~ e~powered to 

accept on behalf of the Defendant the highest of fer from 

prospective purchasers for both premi ses abovementioned. 

3. That the ~gist:rar of the Supreme Court is empowered to 

execute on behalf of the Defendant, any Agreement for sale, 

Instrument of Transfer and any other relevant document 

necessary to effect sale and transfer of the aforementioned 

lands. 

4. That the Registrar of the 8upreme Court is empowered to 

agree &11 accounting of monies, and to agree the net sums 

~ay?bl~ to the defendant. 

5. That the Registrar of the Supreffl~ Court l.s empowered to 

c.gre? all commissions, fees and other _c_:i.tgoings involved 

1!1 the advert~_ng~ valuati.p_!!_ and ~alP. _ _Ef the abovementioned 

~and to act as the Defendant~s Attorney in all matters 

pertaining to the said lands. 

6. That all costs of and incidental to this, as well as all 

costs incidental to necessitate the sale and transfer of 

the said lands be paid out of the sale price." [Emphasis 

supplied]. 

Upon a proper construction of the above order it would be reasonable in 

my view to conclude that the learned trial judee bed or<lered the sale of 

these properties and had given directions concerning th~ir sale. I therefore 
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disagree with the submissions raised by Mr. Pearson thnt there was no order 

for the sale of realty. 

The position as it stands now is that the property at 12A 

Farringdon Drive has been sold. The purchasers have not intervened in the 

matter before me and neither is there any allegaticu in relation to the 

propriety or otherwise of that sale. Mr. Pearson is acking this Court however~ 

to set aside the Registrares signing of the AgreemRnt for Sale and Instrument 

of Transfer. It was his contention that the Registra:t:' of the Supreme Courtg 

being the Attorney for the defendant as stip~lated by the abovementioned 

order~ ought to have advised him of the events prior to signing on his behalf. 

It is somehow startling however that Mr. Pearson has made this submission 

as letter Exhibit "CD 14° dated August 9th» 1994 and referred to in paragraph 

14 of Mr. Dowding's affidavit seems to refute this contention. This letter 

states inter alia: 

"We refer to our letter of the 9th June 1994 and to a 

subsequent telephone conference Dowding/Pearson on the 18th 

August 1994. We have a firm purchaser fox· premises at 

Farringdon Drive and we are ready to proceed to the Registrar 

of the Supreme Court for him to sign the Agreement for Sale 

and 'I::&.ai.::1f P.r on behalf of Adrian Shirley) in keeping with the 

o:-:fer ct the Court dated 28th Januaryp 1993. 

Your l~'l:. Pearson has indicated that Mr. Shirley is now 

pcepar~d i.:o sign and return the Agreemi!!li: for Sale previously 

sent to y.:iu together with the relevant deposit and we invlte 

you to let us have these documents in hand no later than 

close of business on 10th August 1994 failing which we will 

proceed to the Registrar of the Supreme Court wii..hout further 

reference to you. " ••• ii 

The above letter was never contraverted by the defendant/husband. I there

fore hold that there is no merit in this submission" FuLthermore, there 
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is no affidavit evidence before me alleging any illlpro~10ty regarding the 

sale. On the face of it there~5 the purchasers appear to be bona fide 

purchasers for value. The phrase 110mina praesumuntux: legitime facta donec 

probetur in contrariuma (Le. "All things are presumed to have been 

legitimately done» until the contrary is proved") js quite appropriate. 

But what of the conduct of the parties? The evidence has clearly 

revealed that Mrs. Shirley was prepared from the vPry outset, that is, before 

the filing of the Originatir.e ~'.ununom:: and certainly lmmei.iately after the 

order was made by Reckard J. • to dispose of he.r intere.::it in the properties. 

The husband was prepared to buy, hence there was continuous dialogue between 

the parties and their Attorneys and time slipped away. The evidence has 

further revealed that he has been given ample opportunity to purchase his 

wife 0 s share in the propertiec. He had offered to purchase her share in 

Farringdon Drive, by letter dated 23rd February~ 1993» for a sum of 

$2,550,000.00. This offer was regarded as an 11 uurealistic gesture" since 

there were offers in November 1992 by third part:f.es amo,,nting to $5,600~000. 

Time continued to slip away and by mid 1994, the valuation of the said 

property stood between $7 ,5000POOO.OO to $11,600,000.00 .. 

The defendant complained that during the period of discussions 

the value cf t~~ ~~eEises had escalated from 4.5 million collars to 

11. 6 millicn lollar:-- and through no fault of his he ic be:t ng called upon 

to pay one half. of the addit:ional amount to purcha r.e his wife rs share. But 

the evidence h,.:u, r ... vHdea the fo 1 lowing sequence of events: 

A~ J!'.Jehi:,i.t 11CD 10" ,, letter dated 1st ~ •. a:;:-ch 1994 sent to 

defendant~s Attorneys, states inter alia~ 

nReference is made to a conference at 33 l!t.<ke Street 

oc the 28th February whic~ was att~ndec by Mr. Gordon 

Steer~ Mr. Anthony Pearson and the writ2r. We wish 

to confirm that the following was agreed ~ 

1. Dowding is to obtain from C.D. Alexander Co. Realty Ltd. 
a review of valuati~n done on premi3ea 12A Farringdon 
Drive. The review to be dcne as at 28th February, 1994. 
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2. Upon receipt of the updated valuation~ Dowding will 
prepare an Agreement for Sale whereby t1rs. 8hirley 
wi-11 sell her interest in Farringdon Drive to Mr. Shirley, 
the consideration being one half of the value as at the 
28th February" 1994. The Agreement for Si:.le shall have 
the usual terms and conditions, all coots to register 
transfer to be equally shared, completion set f o~ 
ninety(90) days, letter of commitlmc.nt to be presented 
within forty~five(45) days, time to be of the essence 
of the contract." 

B. Exhibit: ncD 12!1 
J letter dated 18th March~ 1994 to the 

defendantis Attorneys forwarded a covy ui the letter 

quoting the present valuation by C.D. Alexander and 

Sale Agreement requesting M~. Shirley tc sign the 

Agreement promptly and return same with the deposit. 

C. Exhibit ~'CD 129
' ~ another letter cent tc; the defendant 1 s 

Attorneys referred to the letter of th~ l8r.h March 1994 

and was aski.nt; for a response within seven (7) days. 

D. Exhibit ~icD 13", letter dated 9th J•lne» 19Y4 which 

was sent to the defendant's Attorneyc state~ inter 

alia< 

"We again invite your client to sign the Agreerneuts for Sale 
sent to you under cover of our letter dated 18th ~iarch 1994 
and to return the signed Agreement no later than 20th June 
1994. If your client fails to take up the offer, we have 
oth~r~ for more money which will proceed to treat with 
i?r~erh.atf.ly. ;v 

L. EYhibit 91 CD Hui• letter dated 9th A1.1gust 1994 and addressed 

1'.'J ttie Defendam: • s .Attorneys stat~ _; .... nto'( 5...:..1.2 ~ 

''We .:;·fr~:::: .o cur letter of the 9th Juue ;; .1.g91._. " ••••• 

Your Hr. PParson has indicateci that Mr. ::;hir:'-ey is now prepared 
to si~n and retu1·r. Agreement for Sale prevt:.ms1y sent to you 
together with the relevant r.:'!eposit anC. we ~r.vite- you to let us 
have these documents in hand no laler tit£:.n t he close of business •• u 

Finally, exhibit "CD 15u » letter dated 20th Septerr.bcr ~ 1994 which was 

sent to the defendant vs Attorr,eys states inter a.!.ia, 

"As you are aware we had intended tc cleRl with Lhe sale of 
premises Farringdon Drive strictly in s.cco:c~1D.i1ce with i:h2 
order of the Supreme Court. After discussiocG with your 
Mr. Pearson, the writer agreed to forgo offers made by 
intereeted partieG ancl inotead to prepare an !1.E,;reement 
for Sale in favour of Mr. Adrain Shirleyc This Agreement 
forSale has bee11 ~ent some time ago :md at the time of 
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writing, we are advif'.ed that Mr. Shirley l.z. :.; neither signed 
the agreement for Sale nor has he paid in a deposit to your 
office this despite written:· nd oral r£mind."'r.·l; to 1our off ice 
on an almost daily basis •••• " 

These letters have not been contraverted and they tell quite vividly what 

had transpired over the months culminating with the sale of Farringdon to 

some one ether than the def~ndant. 

I do agree with M1·. Steer' s position that the question for deter-

mination by the Court under se1..;tion 16 of the Married wo111en vs Property Act 

isg "Whose is this property11 and not to whom shall :tt be given.. But, it 

is my considered view that where there is an order for the sale of realty 

in matrimonial proceedings arid one of the parties is r c2i:ling in the matri·-

monial home at the ime of the proceedings before t he Cou1 t ,. he or she should 

be given the opportunity to purchase~ 

There has beeu considerable delay since fur:the.c directions were 

sought and obtained on the 20th January 1993, and the ~alue of the realty 

has escalated. But it is common knowledge in Jamaica today that the price 

of realty is spiralling arid with the delays evidenced above, one wonders 

whether or not Mr. Shirley has cerious intentions to purchase these 

properties. The evidence further shows where he has been given several 

chances to l?ll"'."~ha.->~ to the e:ictent where potential p1..trchasers were bypassed 

in o:cder ro i:aciU i:atc him. He was given extra titr;c to complete but he 

failed to live up to his words. I hold the view therefore that he is .far 

from being sericus ::ibout concluding & salt?. In light of t his conduct, and 

having regarJ ~o ;:he 3ale which taken place to this third party, I am of 

the view that I should not exercise my discretio11 in hie favour and his 

application to vary the order ought to be dismisue<l. 

It is therefore ordered that the summons to vary be dismissed 

with costs to the wife/ :ii.pplicaut to be taxed if not e.r;reecl. 

There shall be liberty to apply. 


