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JUDGMENT 

IN CHAMBERS 

Heard December 15, 20, 1994 and March 31, 1995. 

BARlllSON J. Ag. 

FIRST CLAIHANT 

SECO?ID CJ.AJMANT 

This judgment concerns the award of costs on an interpleader summons and the 

bases on which these costs are to be awarded. 

In considering the award of costs 9 it is my view that section 561 of the 

Judicature (Civil Procedure Code) Law would be a proper starting point. This 

section states as follows: 

"The court or a judge may. in or for the purposes 
of any interpl~ader proceedings, make all such 
orders as to costs~ and all other matterc a~ may 
be just and reasonable." 

It seams to me therefore that section 561 gives the Court or Judge a discretionary 

power regarding the award of costs on interpleader applications. 

It may be useful also to bear in mind the dicta of Mallins V. C in the case of 

Smith v Buller (1875) L. k 19 for further consideration where costs are concerned. 

He states as follows: 

11Jt is of great :impcrtance to litigants who are 
unsuccessful that they should not be cpprc:Js~d 
by having to pay an excessive amount of costs. 
The costs chargeable under a taxation bctw~en 
party an~ party are all that ere necessary to 
~nable the adverse party to conduct litigation 
and no more.n 
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Now, the background to this contest arose in thi:... way. On the 5th day of 

December, 1994 the applicant through its Attorneys, Myers» Fl~tch~r and Gordon, 

issued an Originating Summons seeking an order for interpleGder relief against 

the adverse claims of Asset Management Corporation Ltd. and Glocal Asset Management 

Co. Ltd. The issue concerned who was entitled to and who had authority to deal 

with funds held by and under management of the applicant,'177~ ~'ljt-J~ fr1/~tlhe~f 
Ltd. On the 7th December, 1994 Dr. M.:inderson-Jones filed cppearance~ on behalf of 

both claimants. 

The records show that an appc0r~nce was filed on the 14t~ December, 1994 by 

Rattrcy, Pattersonp Rattray on beh~lf of the second clai.mcnt » Global Asset Management 

Co. Ltd. When the matter c:nne up for. h~aring on the 15th Dzcember, 1994, 

Mr. Andrew Rattray of the firm ~zttrcyp Patterson, Kattray cppcared and informed the 

Court that his firm had received written instructions from th~ second cla:ilnant hence 

a Notice of Change of Attorneys was filed on the 15th December on behalf of this 

claimant. lie requested an adjournment and the summons w~.s nuj1,;urned to the 20th 

December~ 1994. Costs of the adjounrment were awarded tc the P.pplicant and first 

claimnnt againsL the second clnimant. The basis on which thece costs were to be 

paid was reserved fer hearing on December 20th. 

On th~ 20th December, Dr. Manderson-Jones informed th~ court that he was appearing 

on behalf cf both Claimants nnd that a Notice of Change of Attorneys was filed by 

him en the 19th December. This Notic~ showed that Dr. Manderson-Jones appeared ngain 

for the second claimant which formerly appe~red by Rattray, P~tterson~ Rattray. At 

this stage Mr. Rattray informed the Court that he had filed f.1 Summone on behalf of a 

Mr. Roy KcGrath to intervene in the matter as a claimant and third~: party and that 

it was also set for hearing fer the 20th December, 1994. This summuns was short 

served and after strong objections were rnised by the Attorneys for applicant and 

claimants, that summons was adjouL-ned sine die. In vi~w of hr. Rettray having no 

furth~r locus standi in the present metter, the Court was urged by Dr. Manderson-Jones~ 

to p~cce~d with the interpleader application. 

~Ir. Goffe found himself in ~ dilemma nnd agreed that he WLS un~ble to proceed with th8 

summons. Ht! argued that the substratum of the summone h.'."!.d been removed. The conduct 

of Y..r. l"lcGreth.and his instructions to Rattre.y, Patterson, lktt:ray were given as 

factors responsible for the present dilemma. Since there w~re no longer riva~ claims» 

the Court was requested to make th::: following crder: 
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"Upon it appearing from the records cf the cuurt 
that Asset Management and Global Asset l'lfu.nagcment 
are again represented by the same Attorney-at-Law 
and cannot therefore be rival claimants~ t:U"il~•.ons 

dismissed." 

The question of costs aroa• at this stage. The thrust of Dr. Manderson-Jones 

submissions on costs was two-pronged. He argu~Q thot the cla:imants 1 costs of the 

20th December should be bourne by the applicant. He submitted that the Court 

should follow the rule that costs follow the ev~nt and since the swr.mons was 

dismissed it follows that the npplicant had been unsuccessful. 

He Qlso argued that the costs award~d tv the first clai.~ant 8nd against the second 

cla1mant on the 15th December should b~ paid by Mr. kattray pzrconally. Raving 

regard to the stend taken by Dr. Manderson-Jones it is import8nt to see why he is 

making this submissicn. An affidavit of Atr~ne Bryan sworn to on thu 16th 

Decembers 1994~ lies on the courtv::: file and is indeed instructiv~. It has revealeci 

that the deponent is a dir~ctor of th~ second claimant. hr. Bryan had further 

deposed that the Notice of Change of Attorney filed by Rattrcy, Patterson, Rattray 

was not authorised by Global Asset ~anagement Co. Ltd. He h~c also stated that the 

Company he.d never retained the firm of Rattray, Patterson» lbttr.9y and n~ithcr does 

the company recognize them as th~ir Attorneys. On this sc0re, Dr. Manderson-Jones 

argued that the nppearance on behalf of that claimant by R.::.ttray, Patterson, Rcttray 

could hnve amounted to a want of authority. He referrc<l t o end relied on the case 

of Younger v Toynbee (1910) l KB 215. He also referred to the Note ett the foot of 

The Neptune (1918) Probate Div. to support his submission. Tho note reads as follows: 

"On December 20, 1918 a summons tnken c..ut by the 
plaintiffs ca~e before Hill J. for an .::rdcr11 that 
the appearance entered in the .cction by l1essrs 
Stckes & Stokes on behclf of 'the owners of the 
Neptune,' having been entered by them without such 
owners' authcrity 5 the same and all pr0c~edings 
thereafter be set aside, and that Meszrs Stnkes & 
Stokes :may Le conden;ned in an crdered t a pcy tc the 
plaintiffs their costs incurred in consequcnc~ of 
such appearance.'' 
In making the urder Hill J. said that he h~d nc 
doubt that Messrs. Stokes & Stokes believed that 
they had authority because they had recaivcd 
instructions from the underwriter's representatives, 
~essrs. W. K. W;;bster & Co • .::ind he had also iw doubt 
that the latter h~d authority because they had 
received instructions from the underwriters. There 
had realy been a chain of warranties of nuth0rity, 
nnd the damages which Messrs. Stokes & Stokes wculd 
have to pay, namely~ the costs incurn •d by the: 
plaintiffs in consequ~nce of the entering of the 
appearance~ would b~ passed on to Mesors. W. K. 
Webster & Co. whn pccsibly would pass them ou tc t:he 
underwriters. The appearnce ·' clearly wris entered 
without authority and would be set aside •••••••••• " 
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· Dr. 1-~::11iersou-Jones also contcncied that a <.:ert1ficnte f.::,r Counsel ought to be 

allowed in the instant matter6 

Mr. Goffe was in agreement with Dr. handerson-Jones in so fc:.r as the costs of the 

15th December were concerned but Dubmitted that the applicant t1ught not tc be 

called upcn to pay the cla:Lnanta v costs of the ·20th Decembc:;.:. R.e submitted that 

the vi~w held by Dr. M~ndersou-Jancs~ that is, that the ~pplicant was unsuccessful, 

was artificial and technical. To him the applicant had succ.:::cded regarding the 

underlying disputes in getting i:lr. i"tcGrath tc withdraw h:.L.s claim to speak for 

Global Assets. It w.:.;.s that cla:L-r1 he stressed which caused th~ application for 

int~rpleading. Acc0rdingly, therQ was some m~asure of ~uccess notwithstanding the 

dismissal cf the summons. Furthermore, he argued thu.t tb.l~ cpplicant was a mere 

sttlkcholdcr, had always acted bona fides end that it hnd come un the 20th December~ 

to hear the contest between the clain:nnts. 

He therE::fore submitted that all th.:! costs in respect c f beth applicant and claimants 

ought tu be bourne by Rattray~ Pattersulip Rattray since it i;.rc-,;:; Mr. McGrath vs cunduct 

which had caused this dilemma. F..;:: further submitted thrt iu the nlternativ..:? a 

Sand~rson Order could b~ mad~ dnd fer the claimants to hnve rucnurse to R.cttray, 

Patt~rson» Rattray to m~ke go~d the payment. He supported th~ submission that a 

Certificat\;.. for Counsel was .:J.ppropriDtE: in the circumst<mc~s but costs should b~ 

on e s~licitor end client basis. Le referred to the ens~ of Barcl~ys Bank v 

Vermouth 9 JLR 119 for support. 

For his pert, ¥.r. kattrny submitted that if l<at:tray » Pc.tt•~rson» knttray did not 

entt;r ::m appearance the matter would have had e similc.r rco•.llt; the only difference 

being that it would havi;: ended '.'TI the.: 15th Decembt.!r. li~ ccnc~dccl that their 

prasence on th~ 15th December in light of the instructions they hnd rcceiv~d 

caused the matter to be adjourned •...1u the 20th December. !:it! further sumbitted that 

costs should be allowed on a pRrty and party basis antl that Certificate for Counsel 

ought not tc be ~llowea. 

Nowp where a person is fac~d Yith nGverse claims tc property ~r money wherein he 

claims nc interest but of which hl:l is in pvssession or f.;:ir which he is liable» ht. 

is cntitl~d to invoke th~ authority uf a court to ccmp~l the clnimants to litigate 

their <lifferenct:s in plac1:? of subjecting him to the uncertainty and expense of 

septirate prccet:!dings. Nonually ~ in these prc.ceedings the ccurt er ju<lge in 

exercising his discretion over costs is guided by cert.::iin principles. As a general 

rule» the applicant is allowed his costs unless he int~rpleeds needlessly. As far 

as claimnnts ar<:! concernt::d, the ralr.: which urdinarily obtains f .;: r actions, that the 

.· s,vcc"ssful party gets his costs is followed - s"c Re R•.;g~rs~ Exi-. Sheriff of 

~ ScB J ey (191J . 
\ ; 

I 

"""P, 10! 
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Having ~egards to the developments which have taken place cne must now be concerned 

firstly, with the events of the 15th D~cember, 1994. From whom then does the 

applicant and first claimant lock to for their costs? The English position as 

contained in Order 12 rule 1/7 and followed mutetis mut~ndis in the Jamaican context, 

is that a solicitor who enters an appearcnc~ for a defendant impliedly warrants or 

contracts that he has ~uthority tu do so. Wher~ it app~arc th~t a solicitor appecred 

for 8 defendant without his knowledge or authority, the def~ntl~nt has a clear right 

to hav·e that: appearance vacated. In the instant cC'se c. Notice r_.f Chnngf;: of Attorneys 

was fil\;!d thereby indicating thnt the second claimant which formerly ~ppeared by 

Rattray» Patterson~ R.attrny now appenr(;:d by Dr. Namll.!rson·~Jcn~s. No steps were taken 

however i:u vacate the entry of appears.nee by Rattr£>y, Patt2rs01i$ R.r-.ttr~y but when one 

consicerz the affidavit evidence of 1:..rtenc Bryc.n and Nctic~ of Change it cuuld be 

implic:d that there was went cf authority en the part of :~attr~y s Patterson, Rattray. 

The order of the 15th D~cember as it Gtands c0ndemns the ~cccnd claimnnt in costs. 

But this order came about: bec .:::.use Ke.ttray, Patterson» F.zttr.::.y h.<ld entered an appecrance 

on its b~half and requested en adjournment. 

There. is euthority for saying i:hl'l t thf! Court or Judge emir.c t ordt:r costs to be paid 

by .:1 strang~r or non-party t o the prc:ceedings - see F(lrbes-Smith v Forbes-Smith ena 

Chadwick (1901) P. 258. Certainly:; Roy McGrath the person fJ:" c;m whom Rattray, 

Patterson, Rattray apparently r~ccivcd their instructiono is n J t a party to these 

proc~edings so h~ cannot be ordcr~d to pay these costs. The fact that Rattray, 

Patterson» Rattrny had written instructiuus before appE:nrance v.ns entered in the 

matt~r shows on the fnce cf it thl!t they had authority f or dCting on behalf of th~ 

second clniment. As it turns cut, Rnttray, P~tterson, ~~ttr~y had n0 authority f or 

doin.g this. It cl1)c;;s seem to me th<::rl::fore that the cc::rts incurr~d ns a result of 

Ytr. Andrew Rattray requesting :m adj::mrnment on the 15th December should be paid by 

Rattray:; Patt~rson, Rattray pe!rsunally rather than being paid. by the secund clnimant. 

I now m1.JVc on to the costs ~1f t;h1= 20th December. Mr. l<.'"'.ttray has conceded th~t had 

it w ·)t been fer his npplicatie:n tu acjuurn the matter there wculd have been a 

determ.inetion on the lSth. It is a fact that it was on hie nppU.catirm that the 

matter was adjourned. I also agree that the matter ccul<l have been resolved on the 

15th but having urged the court f or this adjnurnment wh;;n hi.; clearly had no authority 

for <loing this it is my vi~w and I d0 hold that so far ~s the costs of the 20th 

December 1994 are concerned, I\..:lttray ~ Patterson, Rattr~y are c.lso responsible for them. 
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It is further my view that b !?th ::i l:! t ::..: £ costs could bo..: pmrn'-'-d .:~:n t u ·whocvf.:r wcs 

responsible f or Rattray, Patt.~rGon$ R'lttray entering an ::-,,ppenr1!nce. I would allow a 

Cert if icl'l.te f e r Counsel for th•~ 20th De;c.o.mbcr and nrdcr tha t th~ c ;:>sts for both the 

15th nnd 20th should be un CJ. pnrty .:..nd p.:!rty be.sis. 

Finally, it is hereby , 1rdcre<l~ 

"Upon it ~ppco.ring fr~.;m. the reccrcls ()f the Cc.urt 
th.'.'~t Asset Mlin.:::g2f..1:::nt and Glr,bal Ass~t U:a: 1"'.gct'·ent 
nrc. ::gain n :pr::::scnt-::d by thi;;: sm!le Ati:urr•c:; :.;-·n t-Law 
ancl cannot th.::r'..::fcn:: be riv~:! cla:imat:.t::.;, ~u:J.'n.C•ns 

dismissed. C:-,::;ts -.f th:~ 15th nnd 20th Dr:cc;::J; ,~ ~ 1994 
t r, tho applicant r.nd clnimc.nts respectiv ,,ly t 0 be paid 
0n a pnrty m~d pP.rty basis by Rattray, Pn tt.;;rsc•ns Rattrny, 
Attorn~ys-~t-L~~ . ~ertificctc. for Counacl gr~nt~d in 
r~sp~ct c f th8 ZOth Dcc~~bcr. 


