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BETWEEN: CLEN SIMMS3

)
AND = LINCOLN BLLIS ) -~ PLAINTIFFS/ATPELLANTES
AND :  LYNFCRD FLE )
AMND :  CLALD TEOMPSON )

AMD JAMAICA RACING COMMISSION - DERENDANT/RESPONDENT

Wr. Carl Rattray, Q.C., and Mrs. 4. Wells instructed by
lessrs. Duan, Cox and Orrett for the appellants.

= § . .. .
Dr. L. Barnett and Mr. Richard Ashenheim instructed

by Messrs. Milholland, /.shenheim and Stone for the respondent,

Tebruary Z, 1854; April 26, 198%

KERR, J.A.:

The appellant, Lynford lue, was a licensed race-horse
trainer and the other avpellants were licensed grooms. They
apwealed against a decision of the Full Court, (Emith, C.J.,
Parnell and Patterson, JJ.) dismissing their applications seekins
Orders of Certiorari to quash Orders of the Jamaica Racing
Commission mwade on September 23, 1882, imposing varying periods of
swarning off" for breaches of the Racing Rules -~ particularly
Rule 161.

We dismissed the appeals and in keeping with the promise

then made, I now set out herein my reasons for concurring in that

decision.







By the Jamaica Racing Commission Act (Act 3 of 1972), and

which came intec operation December 29, 1972, (hereinafter referred
to as the Act), parliament created the Jamaica Racing Commission.
The Cormmission was the successor to the Jockey Club of Jamaica,
o~ which ug to then, was the bod& regulating and contrciling horse-
racing and the operation of race-courses in the Island.
Section 3 of the Act reads:

¥ {1} There shall be established a body to be
called the Jamaica Pacing Commission to
regulate and conirol horse racing and the
operation of racecourses in the Island
and to carry out such other functions as
are assigned to it by or in pursuance of the
provisions of this Act ov any other enactiment.

23 The Cormission shall be a body corporate to
which the provisions of section 28 of the
Interpretatior Act, 1968, shall apply.
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The Jockey Club, like private organisations of that naturc,
derived its power and authority through submission to of agreement
with its Bules, by member§vof the Club and other persons dealing
with the Club or concermed with horse-racing conductéd‘unde: its
aegis, The‘changetfrqm voluntary private organisatiqn to'é
statutory corporation demanded transiticonal prqvis%oﬁs_to_en§gre
continuity, change-without-chags and to avoid the uncértainties of
an interreghum. k

- Te that end Section 32 provided:

(1} The rules relating to horse racing made

by the Jockey Club of Jamaica amd in force
immediately before the commencement of this
Act shall continue in force afier the
commencement of this Act as if those rules
were prescribed by the Commission under
section 22 so, however, that references
therein to the Jockey Club of Jamaica shall
be construed as referehces to the Jamaica
. : - . Raging Commission. ' :

(2)- Any licence, permit or other authorization
granted bv the Jockey Club of Jamaica pursuant
to the rules relating to horss racing referred
to in subsection (1} or pursuant to any wpro-
vision of the Betting, CGaming and Lotteries




On HMay 29,

Park Race-Course.
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act, 1965 and in force immediately
before the commencement of this Act
shall continue in force after the
commencenment of this Act as if it had
been granted by the Comnission and so,

howeve

v, that any references in any such

#

licence, permit or other authorization

to the

Jockaey Club of Jamaica shall be

construed as references to the Jamaica
Racing Commission.
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{(4) In this section 'Jockey Club of Jamszica'
wmeans the Club which was, before the
commencement of this Act recognized by
the Minister under the Betting, Cawming
and Lotteries Act, 1965, to be the govern-
ing body of horse racing in Jamaica.”

19472, there was a Tace meeting at the Caymanas

Among the starters weve the horses: Royal Star,

Zoyal Chree and -Don Corleocne; &ll trained by the appellant fue.

Apvellants Thompson, Ellis and Simms Werc the grooms of Royal Star,

2oyval Chree and Don Corleong, respectively. Irine sampies taken

from the horses after their vespective races on that day when tested

revealed in each case the

presence of polyoxyethelene Glycol (known

as P.E.C.). The Commission in the exercise of the jurisdiction

conferred by Section 25 of the Act, held an investigation and by

an order made on 23rd Geptember, 1982 found that P.E.G. was a

“prohibited substance’

under Rule 2 of the Racing Rules and the

appellants were culpable under Rule 161 of the Racing Rules which

provides:

“The trainer,

groom and any other person having

charge, custody or care of a horse are obliged
properly to protect the horse and guard it
against the administratiocn ox attempted adminis-
tration, whethbsy internally or externally, of any
Prohibited Substance cr of any substance other
than a substance which can be traced tco a normal

nutrient being

a substance which by its nature

could affect the spesd, stamina, courage Or racing
performancs of & horse or of a normal nutrient in
such abpormal cuantities or in such an abnornal
manner that it could affect the speed, stamina,
courage, conduct or racing performancs of a horse,
and if the Commission shall find that any such
perscn has failed to show proper protection and
guarding of the horse, it shall impose such
penalty and take such other action as it may deem

proper.”
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The Racing Commission on these findings “warned off" the
appellants for various periods ranging from cighteen nonths in
respect of Simms, Eilis and Thompso® to a-period gf five years
in respect of Lynford Hue. These periods run from 29th September, 13987,
Two CGrounds of Apwmeal were filed. The First, which:
challenged the finding, that P.E.G. was a prohibited substance under
the Rule was not pursued and guite rightly in my view., It is there-
fore enough to say..that all three judges dealt with this guestion aand
by commendably careful reasoning.concluded that the Cozmission was
correct in so finding.
The second Cround which was fully argued before us reads:
"That the Full Court was wrong in law in holding
that the Racing Commission upon an investigation
under Section 25 of the Racing Commissicn Act was
empowered in Law to impese a penalty of warning
off under the Racing Rules as these Hules are .
contrary to and ultra vires the Provisions of the
Jamaicz Racing Commission Act Section 30 subsection
(1} which limits the penaltiy to a maximum of
$10,000.00.% : : (
Mr. Rattray im support submitted that in 1877 when the

Commission made its own Rulses (see Vol, Z:- Froclamatdion, Rules

and Regulations, 1977 - Thursday, December 22, 1877) under powers

- conferred in that regard by Section 22 of the Act, Rule 258 of these

new -Rules repealed the Jocksy Club Rules under which the Commission
had been operating up to the time its own Rules came into effect.
That the power to impose a penalty and the nature of the penalties
that may be imposed by the Commission are contained in the Act and
in.particuiarlﬁéction 50 (1), Thé§e7powers.did not include the
impoéifionlof “warning off" as a ?éﬁal%&@ ana further, having
regard -to the Rule making power conferred by Sectiom 22, in the
absence of expressed provisions Rules 247 CKI) and 248 of the 1977
2ules which purport to coafer on the Commission the power to

) ‘
“swvarn off" were ultra vires. He further submitted that Secction
32 (1) was purely'tranéitional and was repugnant to Section 30 (1),

With the repeal of the Jockey Club Rules, there was no vower in the

Commission to make a Rules such as PRules 247 (XI) and 248,




Accordingly, the preservaticn of the Jockey Club Rules was
for a limited time - i.e. until the Commission made its own Rules,

The Commission had acted in excess of its powers and the applications
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ought to be granted - (R, v. %Willesden Justices Exparte Utley) (134

2 ALl E.R. p. 838,

Alternatively even if the Jockey Club Rules relating to

“warning off”" while extant conferred a power in the Commission to =
impose "warning off" that power existed only until the Commission
nade its own Rules. The Fules so made had to be in conformity with
the statutory power which did net grant the power directly or by
Rules to impose the penalty of “warning off",

Dr. Barnett in supporting the judgment of the Full Court,
submitted tﬁat the Rulé making vower, conferred on the Commission
by Section 2Z of the Act was designed to facilitate the performance
of the wide functions for which the Commission was established:
that “warning offi” was hisforically one of the most important
instruments of disciplinary control in Ferse Racing and Section 32
cf the Act was indicative of the legislative intent to create
continuity ia the administration. With respect to Section 30 of
the Act the limitation therein was concerned with pecuniary penalty.

‘The following Sections of the Act sc far as is relevant
wrovide; & v

Section 22:

(1} ..iu.ve... and the rules rvelating to horse .
racing at racecourses (in this Act veferred
toc as 'the Racing Rules') and any variations
of such rules shazll be vrescribed by the
Commission. ' ' .

) The Racing Rules may contain provisions
relating tc -
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” (@) all such other matters, whether
similay to the foregoing or not,
Telating to horses that are bred
for racing and matters relating
to racing, breeding, training and
groomine as the Commission may from
tire tr time ré&quire.”

Section 25:

""The Commission may, where it considers it
expedient so to do, hold or cause to bz held
an investigation -

&) Gt h e s et estee st aca e ner ey

(®) in respect of the breach of any
of the regulations or of the Racing
Rules rade under this Act or of any
terms or conditions of ‘any licence
or provisional licence: or

{c} = as respects any matteéer related to
' or connected with its functions so
as to determine whether any of such
functions should be exercised....”

Section 30{1):

“The Commission shall have vower to impose peralties
for any breach which has been found te be committed,
pursuant to investigations under section 25, so,
however, that the penalty in vespect of any such
breach shall not exceed ten thousend dolilars.”

In my view Sections 22 and 32 are complementary provisions.
Section 32 was designed not only as an_interim measure but to
cnsure certainty and make the Racing Commission the effective
successor to the Jockey Club and to confer cn it all the disciplinary
powers including the power to impose the . sanctions which had been
exercised hitherte by the Jockey Club. The Rule making power under
Section 27 was clearly intended to be in harmony with the power
transferred under Section 32 and accordingly subsection 22 (2) (e)
should be interpreted gemerously to enable the Commission to

¢fficiently and effectively carry out its duties and functions

under the Act.
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This gquestion was raised before the Full Court in substan -
tialiy the sane form aithouﬁh certain embellishrents have

apparently been added to the main th‘ﬁ“. Parnell, J. in dealing
'»" 3
with it, with his custonarv concern for the practicalities said
4t n, 81 of the Rscord):
B e eenmeson War1ing off as a venalty has been
vrescribed under Rules 47 (XI)3 248, 249 and
250. And warning off as a punishment is awarded
for breaches of Racing | fules in almost all
ceuntries where horse racing is adopted as a sport.
In order proverly to cleanse the stables, the
Tecing authorities may have te ban from their
tracks and courses certain persons who are
. determined. to act as tricksters and rascals but
e dressad in fhu_aarb of jockeys, trainers or grooms.
Thu fules referrod to sbove are salutary, and in

rwin [\li'h

ffect were in overation long before 3972, 'hat
Qarllament has done is to pUt a cc;llng of ten
thousand dellars (319,000) in the imposition oF 2

fine for a breach of a Tule. In other respects . the
Racing Commission is free:

"to impose such penszlty and take such
other action as it may deem proa**‘.”

T share the views so cloguently expressed by -the learned

udge. Secticn 30(1) though infelicitouslf worded was clearly

not intended to limit the céte gories of pcna1ty that the Comwission
could impose. The first clauée in the subsection expressly and
generally authorized the impo on of ﬁwnaltlos, while the second
clause was specifically concerned with placing a limitation on one
particular type of pﬁnishﬁemt, namely a pecuniary‘pénalt*,lrif
therefore was clearly'ﬁct intended to devrive the power of the
Commission to impose othér recognized 3nd:est blished sznctions.
Indeed, the new Pules Taﬁe by the Commission in f lati n to
junaltlos, a110w1ng for mutatis mutandis are 31n11ar in tcrnq and
tenor to corresponding rules in the Jockey Club Fules. N

To have given the relevant provisions the narrow interpretation

sought by lr. Rattray would be to ignore the primary pur“ose and

3

functions for which the Commission was created, nameliy, Lo take over
the reins of control from the Jeckey Club and to have RO iess power

than its procdecessor fo maintain discipline in the Horse Racing

Industry.,



Accordingly, I am of the opinion that Rules and in
particular Bules 247 (XI) and 248 empowering the Comnission to impose
"warning off" as a penalty were in keeping with the legislative
intent and intra vires the Rule making competence of the Commission.

For these reascns I concurred in dismissing the appeals and

affirming the Order of the Full Court.

CARBERRY, J.A.:

ROSS, J.A.:







