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IN THE COURT CF APPEAL

REEIDENT MACISTRATE'S CRIMINAL APPRAL No., 7¢/84

BEFORE : THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR, JUSTICE CARBERRY, J.A,
THE HON. MR, JUSTICE CAMPBELL, J.A.

HEINZ SIMONITCH _ v. ' REGINA

Mr., & Mys. B, Macaulay for Anpellisnt

Mr., F.A, Smith for Crown

7th March, 19285

Heinz Simonitch, the anpellant herein, was on the 25th
of August, 1983, coavicted in the Resident Magistrate's Court in
St « Jamzs on two informations. One charged him that he, with

force at Half Moon Hotel in St. James, unlawfully refused t
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supply to the Minister the information within specified time

required, pursuant to Regulation 3 (3) of the Labour Relatiocns
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and Industrial Disputes Regulations 1975, made under section 2’
of the Labour Relations and Industrial Disputes Act, which request
was contained in a letter dated ths 18th of March, 19872, and
contrary tc section 3 (6) of the said Regulations. The second
information charged him with a similar offence, but the date of
the letter of request was stated‘to be the 6th of April, 1982,

On each information he was fined a sum of a Thousand Dollars and

in additicn to »nay costs of Five Hundred Dollars.
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At thec end of the trial, Mr. Macaulay who then appear.d
for the appellant, gave verbal notice of appeal and included ot
that timz two grounds on which the sppeal was based. Firstly,
that the learned trial judge ¢rred in law in overruling his
submission cof no case, and, secondly, that the judgment of the
Resident Magistrate was unreasonable having regard to the
evidence and could not be supported. He later filed and was
given permission to argue, a series of supplementary grounds.
They are nwsbered three to ninc and I will rcead them for the
sake of completeness.

“Ground 3.~ The cvidence disclosed that there was
no doukt or dispute under section 5
(1) of the Labour Relations and
Industrial Disputes Act. The Minister
therefore, had wo power to act under
Regulation % (1) of the Labour
Relations Regulations since that
Pegulation »rovide that the power to
act must be the power derived from
section 5 of the Act.

4. Assuming that the Minister can act
without the conditions precedent
stated in scction 5 c¢f the Act, there
was no evidence that he received
Form 1. The list produced in the
¢vidence did not disclose the 1list of
members cf the EITU, as requirazd by
Repulation 3 (1).

5. On the evidence, it was clear that
the appellant was Director of Half
lHoon Bay Ltd., which owns and
operates the Half Moon Ray Hotel,
There was no evidence that the letter
in question from the Ministry, (not
the Minister or by his general or
special direction) was addressed to
him, nor was there any evidence that
any contact was made with him by
anyone, at any time; vyet he was
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charged in his perscnal capacity.
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. Assuming that he was not charged in
his personal capacity, there was no
evidence that he consented to the
refusal to the alleged roquest, or
connived, or did not exercise any
rcasonable diligence as he ought
in the circumstances to have excrcised
to prevent the offence. The request,
however, was not even made to the
Company.
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w7 The submission~ of the Crown clearly
impliied that Half Moon Bay Ltd., was
the o 1oy aﬁd not the appeilant;
i #asistrate should

in 1imine huve dismissed the charge

Bt -

against the appellant,
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The Magistrate erred in law in
1n011ud]y holdinrg that no respomnse

to Bxhibits & and 7 tantamounted to

a refusal., EHxhibits 6 and 7 dated
18th March, 1983, and 6th March,

1383, respectively, were not addressed
tc the appellant or to the Company
which owns the hotel, "

I think that the reference to 6th “"March" here should

really be, to 6th April, 1983,

"G, The Magistrate erred in law in treating
both informations 7501 and 7502 as
constituting two separate refusals. In
doing so, he impliedly held that there
was a refusal between the 18th March,
1883, and the 6th of April, 1983, which
refusal ended on that latter date and the
new refusal on the latter date. In any
case, time was the essence of the offence,
and the time stated in the information
were the dates own which the letter was
written, which means that the refusal
occurred on the dates on which the letter
was written. In any event, the Ministry,
(and not the Minister, or anyone by his
general or special directloﬁ), on the
evidence cf Mr, Tyne, cnly trcated the
refusal as beinpg that of the alleged
request rontaln ed in the letter of 6th
April, 1983,

As 1 said, these are rather lengthy grounds and Mr. Macauloy

treated grounds three to eipght as really an extension of grournd ornc,

The evidence on which the crown relied was to this wize:

Crethel Wilks who had worked at Half Moon Hotel for scme twenty-

five years, said she had a grouse and as a result of this grousc

she
the
and
she

Moon Hote

ccntacted some of her co-workers and went along and spoke to
BITU representative, Mr. Crooks, at Church Street in Montego Bay
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ave her some instructions. As a result of the instructions
collected some one hundred names of persons who worked at Lalf
1, submitted those names to the EBEITU and it appears that

those persons became menmbers of the BITU.



Mr. Vincent Crooks, on behalf of the BITU, sent a
letter to EHalf Moon Hotel, and it appears it was addressod tc
the Managing Birector and was recoived by somebody who
represented hersclf as the Secretary to the Managing Dircctor.
Nothing came of it, and a report was made by the Union Officer
to his head office, as a result of which Mr. Lascelles Beckford,
the Vice-President of the BITU, wrote to the Permanent Sccretary
of the Ministry of Labour on the 9th March, 1982 submitting a
certificate of membership on the specified form and reguesting
that the Minister of Labcur cause 2 ballot to be taken in
relation to the workers at Half Moon Hotcl.

£ letter was sent by the Ministry dated the 18th of
March, 1982, to “"The Managing Dircctor, Half Moon Hotel and
Club, ¥.0. Box 89, Montego Ray™, the first paragraphk of which

said;:

“I am directed to request that in
accordance with Regulation 3 sub-
regulation 3 of the Labour
Relations and Industrial Disputes
Regualtions 1975, you submit to
this Ministry witkin seven days
of receipt of this letter the
undermentioned informatiop : "

and sub-paragraph (a) asked for:

“The names of all chambermaids,
laundry, bar waiters, bartenders,
pastry staff, bar worters,
naintenance, carpenters, painters,
plumbers, scullions, storekeeners,
electricians, waiters, bell-hops,
cooks, beach attendants, general
helpers, all the Jline staff
excluding managevial and exccutive
staff., "

There were other requests numbered (b) to (h) of which I need
make no mention; aand that letter was signed by Mr. kH.O. Tyne

for thz Permanent Secretarv.

No reply having been roceived to this letter, on the
6th of April a reminder was sent by registered post to the
“"Managing Director, Half Moon Hotel and Club, P.0. Box 89,

Montcgo Bay', and that levter ended up by saying:



“The Labcur Relations and Industrial
1spu*p¢ Regulatiocns, Regulation 3
(() make failure to supply such
information an offence, and if the
information is not received within
five days of the date of this letter,
consideration will be given to the
initiation of anpropriate legal action.”
That letter was not returned to the Ministry unclaimed.

In the course of the hearing of the charges which we =zre
told were preferred under the directions of the Director of
Public Prosecutions, the wrosecution wes renuired to prove
that the anrellant, Simonitch, was an employer within the
meaning of the Labour Relations and Industrial Disputes Act
and the Regulations made thereunder. Evidence came from
Grethel Wilks that at no time 4id she speak to IMr. Simonitch
about her grouse. She would zet vaid by the Pay Clerk, and
she said that Mr. Simonitch gave instructions for her to be
paid, but when cross-examined as to why she said this, she
said that at no time did she ever sce or hear Mr. Simonitch
giving such instructions.

Hobody else who pave evidence spoke of any direct
relationshin between Mr, Simonitch and the Half Moon Hotel,
except that CGrethel Wilks produced hotel stationery which she
said was put into hotel rooms frow time to time. One of these
documents put in evidence contzined the logo "Hal{f Moon,"
partly in shade and partly in black, and then it related that
it referred to the "Hotel and Coitage Colony, Montego Xay,
Jamaica, West Indies,” and “"H.W. Simonitch, Managing Direcior,”
And the second one simely rcad, “The Half Moon Club," withsut
any indication as to who might be in charge

¥r. Macaulay's first point, therefore, was that the
arosccution had failed te »rove that the appellant was an
exnloyer. The Labour Relations and Industrial Disputes Act

which became law in 1875 and under which the Minister is given

a power tec cause ballots to be taken in certain circumstances,
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in secticn 2 thereof defines an emplover, and ‘employer® therw
is defined to mean a person for whom one or more workers worl or
have worksad or normally work or seeck to work. The submissioun
of Mr. Macaulay was that if ths evidence is that Mr. Sinomitch
is Managing Director of a particular entity, then at best he
would himself be on employee and would not gualify as an
employer, having regard to the definition in section 2 of the
Act.

In support of his arzuments that Mr. Simonitch ip
his capacity as Managing Dirvector was an employee, Mr. Macaulny

referred us to the case of Lee v, Lee's Air Farming Ltd,, [19C1)

% -

A.C. 12 a case from Mew Zealand, and that case sufficiently
exemplifies the principle that a company is entirely differont
from its officers, even if the sole shareholder or the majority
shareholder, is the only officer of the company.

FMr. Macaulay submitted thet the Minister had 2 power
under section 5 of the Act to reguire ballots to be taken bur
only if there 1s any doubt or dispute as to whether the workers
or a particular categery of workers in the cmployment of an
employer wish any, and if so, which trade union to have bhargoiv-
ing rights in relation to them. &o, he said, on the cvidence of
Wilks and of the other persons who were called, there was nothing

to show that there was any dispute or doubt. It appears that

©

Mr. Macaulay might have been giving the words 'dispute or doubt’®
a much too narrow mesaning. If an application is made to the
Minister under section S and if the Minister is unsure as to
whether the workers in a mnarticular employwment wish to have
bargaining rights through the trade union mazking the application
then he is in doubt and it thersfore appears that the word
'deubt' is wide enough to cover fhe situation which arose in
this particular case. The relevant Regulation, made under

section 5 is Regulation 3 and sub-regulation 3 (1) says:
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“The Winister may causeg a ballot to be taken
under section 5 of the Act if -

(a) a rcouest in writing to do so is made
to him by a trade union (hereaftrer
in the Regulations referred to as the
, applicant) and a certificate in the
< ; form set out as Form 1 in the Echedule
is supplied to him. "

The Union initiated the proceedings with a letter on the prescriped
form to which I earlier referred from ¥r. Beckford to the Ministry.
Then Regulation 3, sub-regulation (3) says:

"The d¥inister may, pursuant to paragranh
2, require the employer to supply him
within such period as the Minister may
specify, with such information as the
Minister thinks necessary in respect of
the workers in relation to whom the

- reqguest for the ballot has been made,

(Vl and in particular may require the

employer to state .....0. 7

and thereafter is set out, 2 scrice of things for which the

s

Minister may ask. The letters of the 18th of March aand the
6th of April from the Ministry tec the Managing Director of Half
Moon Hotel and Club contained a2 full list of the particulars
which the Minister has power to request.
The sanction which is provided for refusal to cobey tho
K ) requirement cf the Minister in sub-regulation (3) is provided
in sub-regulation (&) of Regulation 3, and it there says:
“"Any person who refuses to supply to the
Minister any information which the
Minister, pursuant to this Regulation
requires him in writing to supply, or
who wilfully gives false information
in a certificate rcferred to in sub-
paragraph (a) of paragraph (1), shall
be guilty of an offence and be liable,
on summary conviction before a
Resident Magistrate, to a fine not
exceeding one thousand dollars."
<v' It is observed that this sub-regulation uses the words "any
person’ but it is clear to us, and in this we agree with
Mr. Macaulay, (and we do not understand the Crown to have secn
saying any thing different), that the words "any person’ when
used here must refer to the persons from whom the Minister is

empoweraed to reguire information under sub-rule (3) and thnt

that "person’” must be an employer. Sc, "any person’ here
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really refers to "any emplover®.

Now, as the svidence developed there was a suggestion
from the defence during cross-examination that whatever was
happening at Half Moon Hotel was being run by a company

known as Half Moon Bay Limited. When this was introduced by

the defence, the prosecution objecied on the basis that that

was an ivr avant mattér in the particular case. The notes

of evidence disclese that ir. Macaulay attempted to puti in o
Certificate of Incorporation relating to the Half Moon Bay
Limited and the Deputy DRirector of Public Prosecutions objected
to this bteing made an exhibit on the ground that it was
irrelevant, that Half Moon Bay Limited was mnot before the
court; and he went on to say that there was no evidence

before the court that Half Foon ®Bay Limited operated the Half
Moon Club.

Later on in the coursc of the case, Mr. Macaulay

again returned to this particular guestion, when Mr., Beckford
was being cross-examined, and Mr. Beckford was asked whether

he had ever discussed the dispute about which he was speaking
with Half Moon Bay Limited, and whsther if up to 1882 the RITU
had written to the Half Moon Zay Limited. To this Mr. Smith
again objected saying it was irrelevant to the proceedings as
Half Hoon Bay Limited was not wefore the court and he repeatec
his contention that there was no c¢vidence that Half Mcoon Bay
Limited "is trading as Half Moon Hotel or Half Moon Club and
Half Moon Hotel or Half Moon Club and Cottages'. In our view
what had to be first resoclved was whether the activity being
carried on at Half Moon Hotel was being carried on by Half Hoon
Hotel as an incorporated boedy, or whather it was being done by an
un-incorporatsd body, or was it being dome by a person as his cwn

endeavour.



Mr. Smith submitted that there was evidence on which
the court could find that Half loon Hotel and Club by whatever
name called was operated and comntrolied and managed by the
appellant and was but the trade name of the appellant's sndeavou
50, the prosecuticn, was therefore, primarily based on the

LA

allegaticn that the appellant was himself carrying on & b
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as Half koon Hotel and was conssquently the employer.

It does not seem to us thet the meagre evidence given
by Grethel Wilks supports that contention. At best the appellian
was being treated as Managing Pirvector. When indeed the
Certificate of Incorporation from Half Moon Bay Limited was put
in evidence, it disclosed that Sinonitch was a directer and
shareholder of that vparticular entity. In our view 21l the
evidence nointed in one direction and that was to show that the
appellant was not himself sn employer within the meaning of the
Act.

Mr., Smith at the end of the day sought to place the
crown'’s case on a se¢cond limb, a 1imb on which the crown submitt

that Simonitch could be convicted in his capacity as a Director
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of the Half Moon PBay Limited. Mr., Smith was able to make the

submission by virtue of certain provisions containced in the

Interpretation Act. Now, since 19628 provision has beecn made

for directors of limited liability companies tc¢ he pevxsonally
responsible for some of the criminal activities committed by
their companies. Section 49 (2) is the relevant section.
Section 485 (2) rcads:

““Where an offence under any Act passed
after the 1st of April, 1968, has been
conmitted by a body corporate, the
liability of whose members is limited,
then notwithstanding and without pre-
judice to the liability of that body,
any person who at the time of such
commission was a director, general
manager, secretary or other similar
officer of that body, or was purport-
ing to act in any such capacity, shall

I“IA
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"subject to section 3, be liable to
be prosecuted as if he had
rersonally committed that offence,
and shall,; if on suck prosecution it
is proved to the satisfaction of the
court that he coansented to or
connived at, or did not exercise zll
such reasonable diligence as he ought
in the circumstances to have
exercised to pvrevent the offence,
having regard to the nature of his
functions in that capacity and to all
the circumstances, be liable to the
like conviction and wunishment as if
he bad personally been guilty of that
offence. "

The =rown submitted that the informations which charged
the appellant in his own name without any reference te his
position as a director of a narticular limited liability cdmpany
were sufificient to charge offencespunishable under this section
because the appellant was in fact the Managing Director of 2
body corporate which had committed the offence of refusing to
supply the information which the Minister required.

Mr. Macaulay answered this contenticn in two ways.
Firstly, he said, it must be shown that a corporate body had

committed the offence, but for this toc be shown it must be nroved

the document from the Ministry of Labour. Service upon a comgany
may be made by virtue cf section 370 of the Companies Act by
leaving the document or other legal proceeding at the compainy’s
registered office or by sending it by post to that registered
office, a2nd in those circumstances the document etc. would have
to be addressed to the Secretary of the company who would have
legal authority to receive those documents.

With regard to the Labour Relations and Industrial Disputes

Act, the following special provisions for service are contained in section 26:

A\'_“;?'*
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Whatever may be said about the form of the information,

we are satisfied that the crown has failed to prove that the bprdy

corporate had been served with the letters from the Minister of

Labour and had failed to respond and so had committed an offence
under the Labour Relations and Industrial Disputes Act. And if
the company bad not committed the offence, then it would nct be
possible for one of its diractors to be personally charged

and be liable to conviction by virtue of the provisions of section
4 (2} of the interpretation Act. In our view the prosecution
failed on this ground.

The third element which Mr. Macaulay did refer to, and
which thz court,in the course of the arguments referred to,
was that it was not o»en to the prosecution to bring a case wgeinst
Simonitch opersonally and to say at all times that he was being
charpged with running this business as his own endeavour, and at
the last minute to switch around and say, very well, we have bheen
unable to prove that, so, convict him nlease for being a director
who did not exercise due care or who connived at, or who did
some otnar act which as a diractor he ought not to have doue.

We do net think that the crown could ride twe such horses on the
same¢ information and we would never allow a conviction on that
second limb to stand.

Mr. Smith in his submissions to us admitted that the
prosecution was in some difficulty tc determine who in fact was
the emplcyer. It 1is aldifficulty which cannot be resolved by
the court but rather one which should have bieen cleared up at
the investizative level.

We are of the view that the principal submissions made
by Mr. mMacaulay in support of his grounds were very well founded
and that the awmpeal in relatiom to both informations must succeed.
Insofar as he said that the appellant could not properly be

convicted on botk informations, that too seems sustainable,
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because the second of the letters was but a reminder that the first
pad not beer complied with and was not itself, a second demand
which could lead to 2 second conviction and pemnalty.

There is only one aspect of the matter which is left to
be decided and that is the question of costs. Under section 271
of the Resident Magistrate's Act it is open to a magistrate who
hears a case in his special statutory summary jurisdiction where
the case is broucht before kim on information, to order costs to
be paid eithar by the informant or the defendant as he may deem
just and reasomable; and then the section goes on to provide
for sanctions in cases where it is not paid. An application
was made by the crbwn in this particular case for an award of
cests and it was granted. The crown did not in the course of the
case; so far as the notes go, give any basis on which it was
asking the court to make the award, nor did the court in making
the award give any basis whatscever on which it was grounded.

We have taken the view that in the normal case which
comes before the Resident Magistrate exercising his special
statutory summary jurisdiction, orders for costs are rot made.
1f, therefore, there is going to be an order for costs, special
circumstances should exist. There are some jurisdictions where
statutory wrovisions are made for ccsts.in criminal cases which
relate not only to informations but indictments. ¥We do not have
such legislation in Jamaica and it does not seem that it would be
right for costs to be ordered without any guide or without any
measure as to the figure selected. Mr. Macaulay has asked for
costs. We do not think that, although the matter is determined
in favour of the appellant, we should make any order for costs
in favour to the appellant. But we do make an order, that the
fines and costs which have already been paid by the appellant Ls

refunded to him.
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The appeals are allowed, the convictions and sentencos
are set aside and verdicts of acquittal are entered. There will
be no order as to costs. It is ordered that the fines and costs

paid by the appellant be refunded.



