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Mangatal J:

1. This case involves a property dispute between a [ornler husband

and wife. The Claimant and the Defendant were married in 1975

and the union produced 3 children. Whilst married the parties

acquired property situate at Lot 170 Westchester, Saint Catherine,

registered at Volume 1192 Folio 558 of the Register Book of Titles.

They were regi~tered on the Title as joint tenants.

2. The Claimant and the Defendant began to have problems some

years ago and in March 1995 they divorced. Both have since

renlarried. The Defendant's current wife, Ann-Marie Simpson gave

evidence on behalf of the Defendant in this casco



3. r \vish to COITIlnend both counsel for the skill with which they

presented their submissions. The following issues arise in the case,

8Jld indeed, I must COnl1TIend Counsel for the Defendant Mr. Garth

McBean for the very thorough and lucid rnanner in which he has

delineated some of the relevant issues in written submissions filed

on behalf of the Defendant:

Factual Issues

(i) Whether the Claimant carried out

improvements to the properly by the addition

of two bedrooms and an extension oj the

bathroom prior to 1995, the date when the

pCfrties were di vorced.

(ii) Whether the improvements to the properly

which were carried out by the Defendant and

his present wife (the Claimant admits that

some improvements were carried out but she

does not adlnit that they were extensive),

which they claim to hnve done between 2002

and 2004 L-uere extensive. What is the value of

these improvements?

(iii) Who paid off the balance due on the mortgage

between 1995 after the Claimant and the

Defendant divorced and up to April 2006

when the mortgage was fully paid up, and in

what' amounts.

Legal Issues

(i) Whether the value of the Clainlant's

share in the property is to be determined

by the unimproved value of the property

or,



(ii) II the Court finds that the DeIendant did

rnake improvements, how does that

aifect the ClaiTna71t's proprietary interest

and if it does not, how should the court

deal with this issue?

(iii) Whether the Claimant IS liable to pay

half of the nlorlgage payrnents rnade by

the Defendant, and if so, is it fronl 1 995

or froln 1999) that he solely paid oif the

mortgage?

(iv) Whether the Defendant is liable to pay

occupational rent to the Claimant

(v) Whether the Defendant is liable
o

to

account to the Claimant for any rental or

income accrued from the property.

4. This claim has been pending for a long time, and in fact, on or

about the 23rd April 2007, the parties arrived at a partial

settlement after mediation carried out by the Dispute Resolution

Foundation. The agreement was as follows:

In exchange for the pronlises made the parties agree as

follows:

1. That a new Valuation of the property Lot 1 70 Westchester,

St. Catherine) be made by a mutually agreed valuator.

2. That Claimant's Attomey-at- Law accompany the Valuator

to value the said property.

3. That valuation costs be shared equally between the parties.

4. That Ann-Marie Sinlpson produce all receipts at the

adjourned hearing of this mediation on the 25th April 2007 ­

these receipts are with respect to ilnprovements to the said

property.



5. For completeness, I should just state that at one stage it appears

to have been suggested that Mrs. Ann-Marie Simpson was making

a clainl in respect of the property because she clainlcd that the

premises constitu ted the nlatrilllonial home for both herself and

the Defendant and that she had helped to payoff the Illortgage.

She further stated that she had made financial contribution to

in1provements carried out on the property. However, in cross­

examination she conceded that even if payments were made by her

ou t of her pocket, it was really payment being made on behalf of

her husband as "what belongs to me (Ann-Marie Simpson) belongs

to him (the Defendant)". In addition, no formal Clailll was made on

her behalf and the Defendant's submissions do not take that

approach.

6. On the 27th September 2007 D. McIntosh J. had ordered that the

Affidavits of the parties were to stand as their Witness Statements.

7. When the matter came on for trial, it was indicated to Ine that the

Defendant was in the United States, and would be unable to come

for the trial because of his current status. Ann-Marie Simpson

also so stated in her evidence.

8. The Affidavit of Beverley Simpson, the ClaiInant, sworn to on the

2 nd of October 2007, was ordered to stand as her examination in

chief, and in like fashion I made an order in relation to the Affidavit

of Ann-Marie Simpson, sworn to on the 24 th day of August 2006.

All of the exhibits attached to these Affidavits were treated as

exhibits. By consent, the Valuation Report of Eric G. Douglas

dated January 14 2008 was also admitted into evidence as Exhibit

B.S. 8.

9. Pursuant to a Notice issued by the Defendanfs Attorneys-at-Law

under the Evidence Act, and to Rule 29.8(4) of the Civil Procedure

Rules 2002, I ordered that the Affidavit of the Defendant, without

any exhibits, sworn to on the 13th of September 2007 be admitted



\Vhilst .J appreciate that transactions involving husband and v.:ifc

~lre often carried out on an infonnal basis, wilhout substantiating

docu 111cn ts, I find Illysclf una bic 10 find on a baia nee of

probabilities that these ilnprovenlcnts have been established, or

fu rther or alternatively, what was the valuc of these ilnprovclncn ts.

Second Factual Issue-whether the improvements to the property

which were carried out by the Defendant and present wife were

extensive

13. According to paragraph 10 of his Affidavit, lhe Defendant

says that in or about early 2004, he and his present wife

carried out extensive imprOVClllen1.s and renovations to the

premises and that they spent in the region of $600,000.00.

Ann-Marie Sinlpson states the same thing in paragraph 10 of

her Affidavit. In cross-exarnination, Ann-Marie Simpson

claims to have st:81~ted carrying out the ilnprovelnents in

2002.

14. In the Defence and Countcrclain1 filed on his behalf,

amongst other matters it is stated as follows:

Defence

... 4. After the year 1992, the Clairnant T!lade no further

,': .contribution to the repayrnent of the 71l0rtgage and indicated to

the Defendant that he could have the lwuse for hiTTlself as he

hQcl. no intention of retunling to JanzaicCl or o.f clairning an

interest in the house. Since that tiTHe the Defendant took over

sole responsibility for fJaying the l110rlgage up to its repayrnent

in full in or about April 2006 having been J}ersuaded that it

was the ClairHanes intention to surrender her interest in the

property to IUTn.

5. The Defendant denies that the Clai/nanl did any or any

extensive addition to the said prenlises as alleged in

paragraphs 8 and 9 of the StateTllent o.f ClaiTll or at all. FrOTl1



seJI her one-half share in the property to the Cl~ljn1ant. I

agree with Miss Johnson that this state of affairs docs render

incredible the Defendant's stalcrnent that he did these

alleged extensions in the honest belief that the Clainlant \NaS

HUlking no fu rther clainl or in tcrcst in the property.

17. The receipts exhibited to the Affidavit of Ann-Marie Simpson

do in fact total closer to $100,000.00 than the $()OO,OOO.OO

which the Defendant and Ann-Marie Simpson clailTI to have

spen t in ilnprovenlents. However, the receipts were not: pu t

in evidence it seems, as representing the full SUlll spent by

the Defendant and his current wife. Instead, the purpose

\-vas to persuade the Court that the Defendan t in fact

incurred expenditure in relation to itnprovclnents.

18. In cross-examination the Clahnant states that she cannot

deny that the Defend811t and Ann-Marie Silnpson h8ve done

extensive itnprovements to the preIniscs. I Iowevcr, it is

COlllll1on ground that the Defendant's current wife Ann-Marie

Silupson has not allowed the Claimant to view the inside of

the prclnises. The Clailnant states that she did sec some

renovations when she \vent to look at the prclnises, however,

those which she has seen are nbt extensive.

19. In his written submissions on behalf of the Defendant in

relation to this factual issue, Mr. McBean su bnlits as [ollo\vs:

5. It is subrnitted that this ]{o71ourable Court ought to .find as a

fact that extensive inlprovelnents by the addition of a kitchell,

dining roonl , extension of the front bedrooTll and the addition

of a verandah lvere canied out as stated by the

DeJendant. ... and Ann Mane SiTnpson... It is so subrnitted for

fhe following reasons:

(a) in paragra.ph 5 of the witness stateTnent of Ann-Mane

Simpson she exhibits as AS 3 a p}~otograph of the property



renovations and in1provell1cnts would have been retained for

proof in the future.

21. In cross-excunination, aJthough Anll- Marie Silnpson tnakes

the curious statenlcnt that she was not aware that there

werc negotiations going on between the Defendant and the

ClaiJnant in relation to the Defendant purchasing the

ClaiInant's half share in the property , she nevertheless

agrees that before she started any irnprovCll1cnts, she knew

that the prclnises were jointly owncd by her husband and

his fanner wife. She also slates that during the tirne that she

and the Defendal1 t sough t to do these inl provclnen ts they did

not seck the consent of the Clainlant in order to do, or before

effecting, these inlprovements.

22. In all the circumstances, and on the totality of the evidence,

I aID satisfied on a balance of probabilities th~tt the

Defendant did carry out renovations to the prclnises,

particularly to the front of the house, and 1 ~lln prepared to

treat same as being of the order of $200,000.00. I also find

t.hat these illlprovclnents were carried ou t \vit.hou t the

knowledge, agrecI11cnt acquiescence or encouragerllen t of the

Clai1nan t.

Factual Issue No 3-Who paid off the balance mortgage between 1995

and April 2006 when the mortgage was cleared off.

23. In her closing sublnissions on behalf of the Claill1ant, Miss

Johnson makes the valid point that whereas in the Defence it is

said by the Defendant that the Clainlant 1llade no further

can tribu tion to the illortgage fronl 1992, in his Affidavit he states

that the Clainlant made no further rnortgage payments [rOITI 1999.

This is indeed a credibility issue. I note also that in letter datcd

I\ugust 4 1999 writtcn on behalf of the Claill1ant, the Attorney is



prcrniscs brought about by the expenditure of one party only.

However, the party who has spent on the irnprOVCII1Cnt or

renovation is en titled to be c0l11pcnsatcd by the other party in

respect of the expenditure carried out.

2(J. In the 10'11 edition of Bromley's Family Law, 2007, by Nigel Lowe

and Gillian Douglas, under the caption "Improvements to the

Family Home", the learned authors at page 169 state:

Improvements to the Family Home

It nlay be argued that the parties' interests in the /wme have been

varied if, after purchase, one of theTn has been solely respon.__c;ible Jor

enhancing its value by extension or iTllprOVelTlenl (either by cash

paynlellls or by doing the work hiTnselj). Unlike a contribution to the

purchase price, the nlere fact that A does work on B's property does

not of itself give A any interest in it. To establish such an interest, A

lTlUst show that the expenditure was incurred or the work done in

pursuance oj an agreernent or a cornrnon intention thal it should do

so 0'-, altenLalz"vely, that B has led A to believe that the improvernent

lvould cOllfer an interest on hiTn so as to give rise to a proprietuty

estoppel.

The position of spouses, civil partners and fonner engaged

couples

The ir~justice that this could cause led to the passing of 5.37 of the

Alatrirnonial Proceedings and Property Act 1970. This provides:

t••• where a husband or wife contributes in nloney or lnoney's worth

to the i,nprovenlent of real or personal property in which or in the

proceeds of sale oj which either or both of thenI has or lIn ue a

beneficial interest) the husband or wife so contributing shall, (( the

contribution is of a substantial nature arm subject to uny agreelllenf

to the contrary express or implied, be treated as huuing been

/
'.>



t.his act ion was COlnlllcnccd by Writ of SUI111110nS instead or by W~I.V

of originating SUITIlTIOnS because the parties were divorced in 1995

before the action was conuncnced. Under section. J() of the Married

Women's Property Act (no\\I repeaJed) on1.y a husband or wife

could bring 8n application by originating SUI1lITIons.

30. In subtnitting that the court should find that the Defendant's share

in the property has been enlarged by virtue of the il11provCl11cnts

which he had effected to the properly, Mr. McBean 111akes the

following intriguing argun1ents:

(a) It is unjust to aUou} (l spouse who hIlS flot

contributed to iTllprOVe1!zents to benefit frorn

irnprove7nents to property by the other spouse

even if those inlprovements were carried out

l.uithout the consent of the other spouse. ...

(1) I-faving regard to the overn'dillg o1Jjectiue it is just

to rnake such a finding (of increased share) and

unjust and contrary to the principles against

unjust enn'c}ullent to allow the (~lailn(lnt to lJellejit

froTH iTllprOlJeTl1Cnfs to lDhicll she did not

confn'!Ju teo

31. As attractive as those argulnents are, I n1ust reject thcn1. The fact

that legislation was passed in the U. K. to specifically deal \vith

these Inatters (albeit there was a divide within the body of C01111TIOn

law decisions), suggests to me that 1 too ought not to so decide

without likewise being enabled by legislation applicable in

Jan1aica. Secondly, the whole question of the "overriding objective

of dealing with cases justly", though it penneatcs t.he rule of law,

cannot in my judgment be used to decide cases against the

Inainstrc8Jn of the COlnn1on law on substantive issues. This



approach. In Illy VIew the correct 111Ct.hod of accounting is to have

the one repay to the other half of the H1Tlouni expended on

iln provenlcn ts.

34. In 111y judgl11cnt this J11CanS that the Clainlant is indebted to the

Defendant, and Blust give hilll credit for half Ihe cost of

improvenlcnt expenditure, the total of which I have treated as

$200,000.00. Therefore the Defendant is entitled to be paid

$100,000.00 by the Claj1l1ant.

(iii) Whether the Clainlant is liable to pay h1111 of the

Inortgage payrnents ,nade by the Defendant, and

if so, is it front 1995 or front 1999, thot he solely

paid off the Tnortgage?

35. The answer to this question will partially depend on the accounting

to be provided by the Defendant. However, in my judgment the

correct approach is to have the Clailnant credit the Defendant for

her proportionate share of the capital elenlcn t of the 1110rtgage

on ly. I arrive at IllY decision in relation to this question partially

because of the view I have come to on another legal issue raised at

the beginning of this judgll1cnt, Le.

(iv) Whether the Defendant lS liable to pay

occupational rent to the ClaiTnant.

36. In lny judgment, the Defendant is liable to the Claimant for

occupational rent. I an1 of the view that the answer to both of these

issues is to be found in the well-thought out discussion in the IOu,

edition of Bromley's Family Law, at pages 177-178 under the

caption Distribution of assets after sale: equitable accounting;



r~uired to pay an occupational relit. For eX(l1nplc, in Byford v.

Butler the huslJu.rul was nlade banknipt but he and the tOlfe

continued to liue in the Tnatri.Tnorziu/ heHne, the ul({e 'fleeling the

Tnortgage payrnenls. The trustee in LJanknJptcy rnade no ejToTt to

realize his interest in the property until (~{ter the husband's death

souze nine years aller the bankruptcy. 17ze wife argued that she

should not be obliged to pay an occupational rent but it tvas held

that the fact that there has not been an ouster or forcible exclusion

fronz the property is not conclusive. As Lawrence Collins J. pointed

out, the trustee cannot reside in the property nor can he derive any

financial enjoyrnent fr0771 the property while the bankrupt's spouse

resides in it, and the bankrupt spouse's creditors can derive no

benefit IronI it until he exerci~es his rernedies. Since the wife had

}Iad the benefit of continuing to live in the properly, it was just to

require her to pay an occupational rent.

If the party in occupation is bound to pay rent and is also

paying mortgage installments. it may be simpler (as was in

(act agreed by the parties in B]jford v. Butfed to regard the

payment of interest as equivalent to the payment 0.[ rent and

thus avoid a double computation. In such circumstances it

would be proper to order the party who has left to account

for his or her proportionate part of the repayment of capital

only. This occurred in Leake v. Bruzzi, where the wife left the

husband and obtained a divorce based on the fact tllat the

husband's behaviour had been such that she could not

reasonably be expected to live with him. ( my emphasis).

37. In 111Y view, this is a case where, albeit the Claimant left the

property voluntarily,(it not being necessary to establish that she

has oeen excluded frOUl the property), the Defendant is bound to

pay occupational rent to her. However, since the Defendant also

paid the Dl0rtgage instalhnents, inference being frollI fvJ8rch 6



S!()(),()()O.()()), such optioIl lo lw ('x('n:js(~d wllllill 1111"('('

1I1011IIIS ofllIe <!<l1c of receipt olthc V;!llUllioll l'~('p()rl.

(7) Failing the eX(,fcisc by the Dcrclld~in1 of tIle option as

;ll'orcsnid Ihe properly is 10 \)(' sold II} pri\'Hlc Ilc(lty

<ll}(j the net proceeds divided cquall.y between the

parties after taking into account the $100,000.00

regarding iHlpnJVClllcnt S Hnt! other ('quiUJI>lc

accounting to be carried out hetwcen the p;lrties ~lS set

out in p~lragraphs (8) and (9) below.

U~) The C}aiIl1anl is to pay to the [)CfCIH}(JIll haH of the

cUllOU n t paid b.y the Dcfcndan t OIl ~lC(,Olllll or the

capital (or principal) clclllCnl or the Illortgage

illstaHnlcnt.s between March () 19£)5 to April] I :200()

:lllcr production by the Defendant of an authenticated

sta1C111cnt of account frolll tile Nntional llousing Trust

or authenticated receipts for the period Mc~rch (, 1()95

to April 1 I 200(J. The authenticated accounls ~~rc

required 10 show the split between 111C c;lJ)jt<JI (or

principal) and interest cJclllcn(s. The interest CI('11H'llt

or lhc I1]Ortg;lgc is IlT<lled ;IS 11l<' o('cIJp:lIioll;l! 1('111 due

IrOll] the Defendan1 to the Cl~lilnant.. This ;HTolllllillg

is to be produced by the Defendant by tile 2h'l,

.January 2009.

(9) The Defendant LS to account 10 t.he Clcii1l1an I l)y the

26'11 Janllar.y 200<) for all rental received for the sHid

property frOI11 March 6 I <)95 to dutc and 10 pay 10 the

CbJilllant hnlfofthc ;1I110unt so nccounlcd for.

(10) Th(~ l~cgistrar of the Sllprcnw Court is 10 C;UTy 0111 all

necessary enquiries after the said accounfing is

provided.


